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THE   COURT   OF  CHANCERY 


OF  THE  STATE  OF  NEW  JERSEY, 


OCTOBER  TERM,  1855. 


BENJAMIN"  WILLIAMSON,  Esq.,  Chancellor. 


Thb  Morris   Canal  and  Banking  Company  vs.   The 
Mayor  and  Common  Council  op  Jersey  City. 

It  is  not  the  mare  denial  of  the  facts  apon  whioh  the.  equity  of  the  bill  rests, 
that  amoaats  always  to  sach  a  denial  of  the  eqaity  as  will  entitle  the  de- 
fendant to  have  an  iiganction  dissolved.  The  facts  most  be  of  a  character  to 
entitle  the  denial  of  them  to  at  least  as  much  credit  as  their  affirmation  by 
the  complainant  is  entitled  to.  If  a  fact  is  one  within  the  knowledge  of  the 
complainant,  and  of  which  the  defendant  has  knowledge  only  from  hearsay, 
and  the  equity  of  the  bill  rests  apon  that  fact,  and  the  defendant  denies  it  upon 
his  knowledge  and  belief,  the  eqaity  is  not  denied  in  the  sense  which  enti- 
tlee  the  defendant  to  have  the  injunction  dissolved. 

The  complaidlknts  affirm  that  a  certain  pier  and  its  appurtenances  are  essential 
to  the  enjoyment  of  their  canaL  The  answer  affirms  they  are  useful,  but 
not  essential.  This  is  not  such  a  denial  as  entitles  the  answer  to  outweigh 
the  allegation  of  the  bill. 

The  complainants  allege  they  are  in  the  enjoyment  of  the  pier  and  appurte- 
nances under  the  authority  of  law.  The  defendants  deny  this,  and  endeavor 
to  show  a  superior  right  Upon  such  a  denial,  the  court  will  not  dissolve  an 
i^janction,  especially  where  its  continuance  is  of  no  injury  to  the  defendants; 
and  it  protects  the  complainants  in  the  eigoyment  of  a  right  which  the  an- 
swer admits  is  of  importance  to  them,  and  which  they  have  ecgoyed  undis- 
turbed for  many  years. 

B      . 
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Morrit  Oand  and  Banking  Go. «.  Jeney  Oity. 


On  motion  to  dissolve  injunction. 
The  grounds  relied  upon  in  support  of  the  motion  suf- 
ficiently appear  in  the  opinion  of  the  Chancellor. 

H.  McClelland  and  A.  0.  ZabriskiCj  for  motion. 

F.  T.  FreUnghuysen  and  /.  W.  Scudderj  contra. 

Th£  Chanoellob.  The  canal  of  the  complainants  runs 
through  Jersey  City,  and,  at  the  southern  part  of  the  city, 
connects  with  the  Hudson  river.  Near,  or  at  the  termina- 
tion of  the  canal,  there  is  a  basin  and  pier,  and  upon  the 
pier  are  some  buildings,  erected  there  by  the  company  for 
the  accommodation  of  traders  and  the  general  business  of 
the  canal.  The  canal,  pier,  and  basin  have  been  there 
about  twenty  years.  The  defendants,  under  their  charter, 
have  the  power  of  regulating  and  paving  the  public  streets 
of  the  city.  They  passed  an  ordinance  to  pave  Hudson- 
streety  so  as  to  run  upon  the  pier,  and  take  down  the  build- 
ings standing  thereon,  atid  occupied  by  the  complainants. 
On  filing  the  bill,  an  injunction  was  issued  enjoining  the 
defendants  from  interfering  with  the  buildings,  and  from 
entering  upon  and  occupying  the  pier  of  the  complainants 
for  the  purposes  of  the  street. 

It  is  alleged,  by  the  bill,  that  the  improvement  of  the 
street,  as  contemplated,  occupies  a  portion  of  the  pier  in 
possession  of  the  complainants,  and  will  deprive  them  of 
the  use  of  a  part  of  the  basin.  The  bill  alleges  that  the 
pier  and  basin  are  essential  appurtenances  to 'the  canal. 
The  answer  admits  that  they  are  icseful  to  the  canal,  but 
denies  that  they  are  essential.  The  bill  alleges  that  the 
land  the  canal  company  occupy  by  their  canal  and  its  ap- 
purtenances the  complainants  acquired,  and  have  the  right 
to  enjoy,  under  the  provisions  of  the  charter  of  the  com- 
pany. The  defendants  deny  this,  and  allege  that  the  com- 
plainants occupy  more  land  than  the  Jaw  authorizes,  and 
that  they  are  occupying  a  part  of  the  public  streets  of  the 
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city  contrary  to  law,  and  without  any  legal  authority  so  to 
do. 

I  have  stated  enough  of  the  pleadings  to  show  where 
the  equity  of  the  bill  lies,  and  the  character  of  the  denial  of 
that  equity  by  the  answer. 

It  is  not  the  mere  denial  of  the  facts  on  which  a  com- 
plainant's equity  is  founded  that  amounts,  in  every  case, 
to  such  a  denial  of  the  equity  of  the  bill  as  to  entitle  the 
defendant  to  a  dissolution  of  an  injunction.  The  facts 
must  be  of  a  character  to  entitle  the  denial  of  them  by 
the  answer  to  as  much  credit,  at  least,  as  their  affirmation 
by  the  complainant  is  entitled  to.  If  a  fact  is  one  within 
the  knowledge  of  the  complainant,  and  of  which  the  de- 
fendant has  knowledge  only  from  hearsay,  and  the  equity 
of  the  bill  rests  upon  that  fact,  and  the  defendant  denies 
it  upon  his  knowledge  and  belief,  the  equity  of  the  bill  is 
not  denied  in  the  sense  which  entitles  the  defendant  to 
have  the  injunction  dissolved. 

The  bill  in  this  case  alleges  that  the  basin  and  pier  are 
essential  to  the  enjoyment  of  the  complainants*  canal.  This 
is  a  very  material  fact ;  for  the  defendants  must  make  a 
very  strong  case  before  this  court  will  permit  them  to  do 
anything  to  impair  essentially  the  enjoyment  and  useful- 
ness of  a  public  work,  like  this  canal,  by  taking  property 
which  the  complainants  have  enjoyed  under  the  laws  of 
the  state  for  twenty  years  past,  and  which  has  been  re- 
cognised as  being  lawfully  possessed  by  them,  both  by 
the  legislature  of  the  state,  as  well  as  by  its  legal  tribu- 
nals. The  bill  admits  that  these  works  are  useful  to  the 
business  of  the  canal,  but  denies  they  are  essential.  Cer- 
tainly a  denial  of  a  fact  like  this  ought  not  to  be  relied 
upon  by  the  court,  so  as,  upon  such  denial,  to  deprive  the 
complainants  of  the  benefit  of  their  injunction.  Whether 
the  basin  and  pier  are  essential,  or  not,  the  complainants 
are  the  best  judges.  And  if  we  admit  that  this  is  only  a 
matter  of  opinion,  certainly  the  opinion  of  the  complain- 
ants is  entitled  to  much  the  most  weight. 
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Another  fact.  The  complainants  allege  they  are  in  the 
enjoyment  of  this  property  under  the  authority  of  law. 
The  defendants  deny  this,  and  endeavor  to  show  a  supe- 
rior right.  This  raises,  at  once,  an  important  issue  be- 
tween the  parties,  involving  the  construction  of  legisla- 
tive enactments  and  the  documentary  as  well  as  possessory 
title  of  the  complainants  to  their  canal,  pier,  and  basin. 
Now  it  appears  to  me  very  plain  that  this  court  ought  not 
to  decide  an  issue  like  that  upon  the  pleadings  alone.  If 
the  continuance  of  the  injunction  was  a  daily  and  serious 
injury  to  the  defendants,  and  on  that  account  there  was 
great  urgency  for  an  immediate  decision  upon  the  pro- 
priety of  its  continuance,  the  court  might  be  justified  in 
venturing  a  decision  upon  the  case,  although  imperfectly 
before  it.  But  the  continuance  of  this  injunction  is  work- 
ing no  injury  to  any  one.  Its  dissolution  will  not  defini- 
tively settle  the  important  rights  involved  in  this  contro- 
versy, and  yet  it  will  give  the  defendant  possession  of 
buildings  and  lands  in  the  possession  of  the  complainants, 
and  now  used  by  them  as  useful  appurtenances  to  the 
enjoyment  of  a  public  work,  in  which  the  whole  state  has 
an  interest. 

The  effect  of  this  injunction  is  only  to  keep  the  parties 
where  they  have  been  for  the  last  twenty  years  until  their 
ights  can  be  properly  investigated  and  judicially  deter- 
-nined. 

The  motion  to  dissolve  must  be  denied  without  costs. 


Bekjamik  T.  MuLFOBB  V8.  David  Minch  and  others. 

Where  an  admmutntor  lella  lands  of  hia  Intestate  under  an  order  of  the  Or- 
phans Court,  and  himself  becomes  the  purchaser,  and  pays  money  on  ac 
count  of  the  purchase,  and  makes  improvement  on  the  land,  if  aften^rards  an 
ejectment  is  brought  by  the  heirs  at  law  of  the  intestate,  the  administrator 
may,  under  some  circumstances,  maintain  his  bill  and  eigoin  the  proceedings 
at  law,  and  have  the  equities  of  the  parties  settled  in  this  court. 
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Bat  if  the  Hdminiatrator  becomes  the  purchaser  at  his  own  sale,  ander  any  cir^ 
cnmstances  which  imply  moral  torpitade,  a  court  of  equity  will  not  aid  him. 
Belief  is  granted  only  on  the  ground,  that  the  administrator,  in  purchasing, 
acted  in  good  fiiith  and  for  the  benefit  of  his  trust. 

If  a  trustee  becomes  the  purchaser  at  his  own  sale,  it  is  the  option  of  the 
ecMiui  que  trtui  to  treat  him  still  as  trustee.  The  trustee  can  derive  no  bene- 
fit from  the  purchase.  If  he  has  acted  without  moral  turpitude,  a  court  of 
equity  may  protect  him,  so  far  as  to  give  him  a  lien  on  the  property  for  any 
advances  of  a  reasonable  nature  which  he  may  have  made.  If  he  has  been 
guilty  of  actual  fraad,  this  court  will  not  protect  him. 

When  a  witness  is  examined,  being  at  the  time  indifferent,  and  afterwards,  by 
accident,  becomes  interested,  his  deposition  may  be  read.  But  if  he  was  a 
necessary  party  to  the  suit,  though  not  an  actual  party  at  the  time  of  the 
taking  of  his  deposition,  and  is  afterwards  made  a  party  because  of  his  inter- 
est, his  deposition  cannot  be  read. 

The  cestui  que  trust  may  acqaiesce  in  and  confirm  the  sale  by  acts  which  will 
preclude  him  from  afterwards  calling  the  sale  in  question.  But  no  act  will 
be  held  as  an  act  of  confirmation  by  a  court  of  equity,  unless  it  was  done 
with  a  knowledge  of  his  legal  and  equitable  rights  by  the  party  whose 
rights  are  afiected  by  it.  It  must  be  proved  that  he  knew  the  defects  of  the 
title,  in  order  to  give  to  his  act  the  character  of  an  act  of  confirmation. 

The  court  being  satisfied,  from  the  evidence,  that  the  complaisant  was  the 
purchaser  at  his  own  sale,  as  administrator,  declared  him  a  trustee  holding 
the  title  for  the  benefit  of  the  defendants,  who  were  the  heirs  at  l«w  of  the 
intestate,  and  directed  an  account  of  the  rents  and  profits  of  the  permanent 
improvements  and  of  the  purchase  money,  and  permitted  the  defeadaats  to 
redeem. 


In  February,  1837,  the  complainant  and  his  brother, 
John  S.  Mulford,  as  administrators  of  Mason  Mulford, 
deceased,  by  virtue  of  an  order  of  the  Orphans  Court  of 
the  county  of  Cumberland,  sold  a  part  of  the  real  estate 
of  their  intestate  to  pay  the  debts  of  the  estate.  The 
land  was  sold  and  conveyed  to  one  Isaac  Mulford,  as  the 
highest  bidder,  for  the  sum  of  eighteen  hundred  dbllars. 
The  deed  was  made,  and  dated  the  first  day  of  March, 
1837 ;  and  on  the  same  day,  and  by  deed  of  same  date, 
Isaac  Mulford  conveyed  the  same  land  to  the  complainant. 

In  the  term  of  July,  1847,  of  the  Supreme  Court,  David 
Minch,  who  is  entitled,  as  tenant  by  the  curtesy,  to  one 
sixth  of  the  real  estate  of  which  Mason  Mulford  died 
seized,  and  Jonathan  Bowen,  who  is  also  entitled,  as  ten- 
ant by  the  curtesy,  to  one  sixth  of  said  estate,  (they  hav- 

B* 
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ing  married  daughters  of  Mason  Mnlford)  commenced  an 
action  of  ejectment  for  the  recovery  of  the  undivided  two 
sixth  parts  of  the  land  so  conveyed  to  the  complainant,  as 
before  stated 

The  complainant  filed  his  bill  in  this  court,  alleging 
that  he  was  not  the  purchaser  at  his  own  sale ;  that  Isaac 
Mulford,  to  whom  the  land  was  struck  off,  was  a  bona  Jide 
purchaser,  and  that  after  he  became  such  purchaser  he 
sold  the  land  to  the  complainant;  but  that,  in  conse- 
quence of  Isaac  Mulford's  death,  the  true  character  of  the 
transaction  cannot  be  proved.  The  bill  alleges  that  the 
land  brought  its  full  value ;  that  twelve  hundred  dollars 
of  the  proceeds  of  the  sale  were  appropriated  to  the  pay- 
ment of  the  debts  of  the  intestate ;  that  of  the  balance, 
being  six  hundred  dollars,  one  third  of  the  purchase  mo- 
ney, the  interest  was  paid  to  the  widow  of  the  intestate 
during  her  life,  and  after  her  death  was  distributed  ac- 
cording  to  law ;  and  that  Minch  and  Bowen,  each,  received 
his  proportion  of  the  same,  in  right  of  tixeir  respective 
wives.  The  bill  alleges  that  Minch  and  Bowen,  and  the 
other  heirs  at  law  of  Mason  Mulford,  have  acquiesced  in 
the  purchase  of  the  complainant ;  that  they  have  so  ac- 
quiesced, not  only  by  the  receipt  of  the  six  hundred  dol- 
lars, part  of  the  purchase  money,  but  by  standing  by,  and 
without  asserting  their  rights,  permitting  the  complainant 
to  put  extensive  and  valuable  repairs  and  improvements 
upon  the  land.  The  bill  prays  that  the  defendants,  Minch 
and  Bowen,  might  be  restrained  from  prosecuting  their 
action*  of  ejectment,  and  be  decreed  to  confirm  the  title 
of  the  complainant ;  or  if,  under  the  circumstances  of  the 
case,  it  should  be  decreed  that  the  complainant's  title  is 
voidable  in  equity,  that  then  the  said  Minch  and  Bowen 
might  be  decreed  to  come  to  a  just  and  equitable  account 
with  the  complainant,  and  that  he  might  be  placed  in  the 
stead  of  the  several  creditors  of  the  said  intestate,  and 
have  a  lien  upon  the  farm  for  the  amount  of  the  debt  and 
interest  thereon,  and  for  the  balance  paid  to  the  heirs  at 
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law  and  the  interest  thereon,  and  for  the  amonnt  of  all 
tbe  permanent  repairs  and  improvements  over  and  above 
the  rents  and  profits. 

Upon  the  filing  of  his  bill,  the  complainant  obtained 
an  injunction  restraining  the  prosecution  of  the  action  of 
ejectment.  Minch  and  Bowen  filed  separate  answers. 
Testimony  was  taken  on  both  sides,  and  the  cause  was 
brought  to  a  final  hearing.  The  Chancellor  decreed  that 
tbe  injunction  should  be  dissolved,  but  the  bill  be  retained 
until  the  farther  order  of  the  court  The  cj^mplainant 
appealed  from  that  part  of  the  decree  dissolving  the  in- 
janction.  The  Court  of  Errors  and  Appeals  reversed  that 
part  of  the  decree  dissolving  the  injunction.  They  deter- 
mined, that  if  the  complainant  was  entitled  to  any  relief 
it  could  be  obtained  only  in  a  court  of  equity,  and  that 
the  Chancellor  erred  in  dissolving  the  injunction,  without 
determining  whether  or  not  the  complainant  was  entitled 
to  relief;  and  that  the  complainant  was  entitled  to  have 
the  injunction  retained  until  the  bill  was  finally  disposed 
of.  The  court  intimated,  in  delivering  their  opinion,  that 
all  the  heirs  at  law  of  Mason  Mulford  should  be  made 
parties  to  the  suit  The  cause  was  duly  remitted  to  this 
court.  The  complainant  amended  his  bill,  and  has  brought 
all  parties  in  interest  before  the  court.  Further  evidence 
has  been  taken  on  both  sides,  and  the  cause  is  now  to  be 
determined  upon  its  merits. 

A.  Brouming,  for  complainant. 

/.  T.  Nixon  and  Thomas  H.  Dudley^  for  defendants. 

The  Chancellor.  In  the  first  place,  it  is  insisted  by 
the  defendants,  that  there  was  actual  fraud  in  the  admin- 
istrator's sale ;  that  the  complainant  resorted  to  various 
contrivances  to  depreciate  the  value  of  the  property,  and 
thus  to  become  the  purchaser  at  less  than  its  real  value, 
through  an  agent  who  aided  him  for  this  purpose.   If  the 
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proof  establielied  this  position,  the  complainant  wonld 
not  be  entitled  to  the  aid  of  this  court  to  relieve  him  from 
any  embarrassments  which  are  the  consequences  of  actual 
fraud  meditated  or  committed  by  him.  This  court  would 
not  aid  him,  under  such  circumstances,  to  protect  a  title 
which  he  had  obtained  by  means  to  which  moral  turpi- 
tude could  be  justly  imputed,  although  he  might  have 
paid  a  valuable  and  adequate  consideration  for  the  pro- 
perty which  had  enured  to  the  pecuniary  advantage  of 
the  defen(^nts.  The  complainant  asks  the  aid  of  the 
court,  on  the  ground  that  he  has  acted  in  good  faith  and 
for  the  benefit  of  his  trust.  If  a  trustee  becomes  the  pur- 
chaser at  his  own  sale,  it  is  the  option  of  the  cestui  que 
trust  to  treat  him  still  as  trustee.  The  trustee  can  derive 
no  benefit  from  the  purchase.  If  he  has  acted  without 
moral  turpitude,  a  court  of  equity  may  protect  him,  and 
in  ordinary  cases  will  protect  him,  so  far  as  to  give  him  a 
lien  on  the  property  for  any  advances  of  a  reasonable  na- 
ture which  he  may  have  made.  If  he  has  been  guilty  of 
actual  fraud  the  court  will  not  extend  to  him  any  protec- 
tion. 

I  do  not  think  the  proof  sufficient  to  establish  actual 
fraud.  There  is  reason  to  apprehend  that  the  property 
did  not  sell  for  its  full  value ;  and  although  it  is  alleged 
that  this  was  occasioned  by  what  was  said  and  done 
by  the  complainant  at  the  time  of  and  just  previous  to 
the  sale,  the  proof  is  not  sufficient  to  establish  the  alle- 
gation of  actual  fraud.  The  testimony  of  Wood^  as  to 
what  was  said  by  the  complainant,  cannot  be  relied  on. 
At  the  time  of  his  examination  the  witness  was  so  hard 
of  hearing  that  his  evidence  could  not  be  taken  by  the 
master,  except  by  written  interrogatories.  He  was  testi- 
fying as  to  Avhat  he  had  heard  some  eight  or  ten  years 
previous,  at  which  time  he  says  his  hearing  was  not  as 
good  as  at  the  time  he  was  examined  as  a  witness.  The 
evidence  of  John  S.  Mulford  is  not  admissible.  He  is 
giving  testimony  in  his  own  case.    The  cases  of  8  GreenL 
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S  826 ;  Brown  v,  Gredyj  2  Dick.  504 ;  Gross  v,  Tracy,  1 
P,  Wm.  287 ;  Haws  v.  £imd,  2  Aik.  616 ;  Cbpc  v.  Perry,  2 
Jbc.  ^  Wo/A:.  573,  establish,  I  think,  only  this  proposition, 
that  where  a  witness  is  examined  being  at  thai  time  mdif- 
ferenij  and  afterward  by  accident  becomes  interested,  his 
deposition  may  be  read.  This  is  a  different  case.  The 
witness  was  a  necessary  party  at  the  time  his  evidence  was 
taken,  and  he  was  made  a  defendant  afterwards,  because 
the  court  declared  that  he  had  such  an  interest  in  the  suit 
that  no  decree  could  be  made  without  making  him  a  party 
to  the  record.  If  his  evidence  were  legal,  it  should  be  re- 
ceived with  great  caution,  and  is  not  entitled  to  the  weight 
of  that  of  an  impartial  witness.  He  manifests,  in  his  evi- 
dence, very  bitter  feelings  of  hostility  towards  his  brother, 
the  complainant.  He  was  co-administrator,  and  yet  he 
executed  the  deed  without  any  hesitation,  and  made  no 
complaint  at  the  time  of  any  improper  conduct  on  the 
part  of  the  complainant.  If  his  evidence  is  true,  he  acted 
most  unfaithful  to  his  trust  as  administrator.  It  is  very 
manifest  that  his  feelings  of  hostility  have  given  a  color 
to  his  testimony,  which  it  may  well  be  doubted  whether 
the  real  &cts  will  warrant. 

This  court  not  being  closed  against  the  complainant  on 
account  of  any  actual  fraud  justly  imputed  to  him,  it  re- 
mains to  consider  whether  he  is  entitled  to  any,  and  what 
relief,  upon  his  case,  as  made  by  the  pleadings  and  proofs? 

His  right  to  come  into  this  court  for  relief  is  based  upon 
the  fact,  that  he  stands,  in  reference  to  the  property  in 
dispute,  in  the  character  of  a  trustee.  In  the  execution 
of  his  trust,  as  the  administrator  of  the  estate  of  Mason 
Mulford,  deceased,  the  duty  was  imposed  upon  him  of 
selling  the  real  estate  of  his  intestate.  At  the  sale,  he 
himself  became  the  purchaser,  though  indirectly,  through 
the  agency  of  another.  It  is  true  he  denies  this  in  his 
bilL  He  alleges,  however,  that  he  cannot  prove  the  real 
nature  of  the  transaction,  and  admits  that  the  evidence  is 
9uch  as  to  compel  him  to  assume  this  position.    It  is  the 
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ground  of  his  equity.  It  is  the  only  ground  upon  which 
his  bill  can  stand.  If  he  was  not  the  purchaser  at  his  own 
sale,  he  has  no  business  in  this  court.  The  relief  the  com- 
plainant asks  for  is,  that  his  title  may  be  confirmed,  or 
that  the  moneys  advanced  by  him  as  the  purchase  money 
may  be  decreed  a  lien  upon  the  land. 

He  asks  that  his  title  may  be  established  and  confirmed, 
on  the  ground  of  acquiescence  in  his  title  by  the  heirs  at 
law  of  Mason  Mulford  by  acts  on  their  part  which  he 
alleges  in  equity  amount  to  a  confirmation  of  his  title. 

That  there  may  be  such  acts  of  acquiescence  on  the 
part  of  a  cestui  que  trusty  standing  in  the  relation  which 
these  defendants  bear  to  the  complainant  in  this  transac- 
tion, as  will  debar  him  from  the  right  of  having  the  sale 
set  aside,  there  can  be  no  doubt.  The  acts  of  acquies- 
cence and  confirmation  upon  which  the  complainant  re- 
lies are :  1st,  that  the  defendants  stood  by  for  a  number 
of  years  and  saw  the  complainant  put  valuable  improve- 
ments upon  the  property  without  objection ;  and,  2d,  that 
a  part  of  the  purchase  money,  with  their  consent,  was  ap- 
propriated to  pay  off  the  debts  of  the  estate,  and  that 
they  received  the  balance,  amounting  to  six  hundred  dol- 
lars, in  the  distribution  of  the  estate. 

I  deem  it  unnecessary,  for  the  determination  of  this 
case,  to  review  the  numerous  authorities  upon  the  ques- 
tion, as  to  the  character  of  the  acts  which  the  court  will 
construe  as  acts  of  acquiescence  and  confirmation  of  such 
titles  as  the  one  we  are  considering.  A  large  number  of 
them  may  be  found  collected  in  the  case  of  Butler  and 
others  v.  Haskell,  1  Dess.  708.  One  principle  is  well  set- 
tled by  all  the  authorities,  and  that  is,  no  act  will  be  held 
as  an  act  of  confirmation  by  a  court  of  equity,  unless  it 
was  done  with  a  knowledge  of  his  legal  and  equitable 
rights  by  the  party  whose  rights  it  is  sought  to  conclude 
by  it.  A  title  needs  no  confirmation,  unless  it  has  some 
defects  which  renders  it  subject  to  the  rights  of  others 
who  claim  adversely  to  the  person  holding  the  legal  title. 
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It  is  evident  that  no  act  can  be  properly  construed  as  an 
act  of  confirmation^  unless  the  party,  at  the  time  he  does 
the  act,  has  knowledge  of  the  title  which  the  act  is  alleged 
to  confirm.  When  the  complainant  in  this  case  seta  up 
that  the  defendants  quietly  stood  by,  and  acquiesced  in 
his  possession  of  the  property,  and  saw  hiw  expend  mo* 
ney  in  improvements,  and  that  they  received  the  benefit 
of  the  purchase  money,  it  was  incumbent  on  him,  in  or- 
der to  give  to  those  acts  the  character  of  acts  confirming 
his  title,  to  show  that  they  knew  the  defects  of  his  title, 
and  their  legal  rights  growing  out  of  such  defects. 

"Wlien  these  acts  were  done,  did  the  defendants  have 
knowledge  of  their  rights?  did  they  know^the  fact,  that 
the  complainant  was  the  purchaser  at  his  own  sale,  as  ad- 
ministrator ?  Their  rights  are  founded  upon  this  fact,  and 
if  they  did  not  know  this  fact  then  they  were  ignorant 
of  their  rights,  and  their  acts  cannot  be  construed  into 
curing  a  defect  which  they  were  ignorant  of  at  the  time. 
The  property  was  publicly  struck  oS  to  Isaac  Mulford, 
and  the  deed  executed  to  him.  The  sale,  to  all  outward 
appearances,  was  a  fair  and  boruijide  sale  to  Isaac  Mulford. 
There  was  no  evidence  that  the  complainant  was  in  fact 
the  purchaser  through  Isaac  Mulford,  as  his  agent.  In- 
deed the  complainant  denies  this  to  be  so  by  his  bill,  and 
alleges  that  Isaac  Mulford  was  the  real  purchaser,  but  that 
in  consequence  of  his  death,  the  complainant  cannot 
prove  it.  The  evidence,  that  the  complainant  was  indi- 
rectly the  purchaser,  is  sufliciently  established  by  the  fact, 
that  on  the  same  day  that  the  property  was  conveyed  to 
Isaac  Mulford,  and  for  the  same  consideration,  it  was  con- 
veyed to  the  complainant,  and  by  the  subsequent  con- 
duct of  the  parties.  But  the  defendants  did  not  know 
this  fact.  The  complainant  did  not  put  his  deed  upon 
record.  He  concealed  from  the  defendants  his  title. 
The  very  bill  which  the  complainant  has  filed  in  this 
cause  shows  that  the  defendants  were  ignorant  of  their 
rights.  It  shows  that,  so  far  from  the  complainant  ad- 
mitting to  them  what  their  legal  rights  were,  in  order  that 
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they  might  oonfirm  his  title,  or  aBsert  their  own  rights,  he 
denied  their  rights,  and  the  fiict  npon  which  those  rights 
are  founded.  It  would  be  most  inequitable  and  unjust  for 
this  court  to  say,  that  while  the  complainant  was  holding 
the  defendants  at  arms  length,  denying  that  they  had  any 
rights,  and  si^pressing  the  evidence  of  them,  that  acts  not 
intended  by  the  parties  as  acts  confirming  the  complidn- 
ant's  title,  or  done  with  any  such  view,  should,  neverthe- 
less, have  that  construction  put  upon  them  by  this  court 

It  is  very  true  the  defendants  suspected  that  the  com- 
plainant's title  was  not  good,  as  against  them.  If  the  com- 
plainant had  admitted  this,  or  if  the  defendants  had  had 
knowledge  of  all  the  facts  upon  which  their  rights  were 
founded,  then  the  acts  alleged  might  have  been  construed 
in  confirmation  of  the  title  of  the  complainant.  But  the 
complainant  denied  their  rights,  and  the  defendants  did 
not  know  what  the  title  of  the  complainant  was,  or  from 
whom  or  under  what  circumstances  he  had  derived  his 
title. 

I  do  not  think  that  the  rights  of  any  of  these  defend- 
ants are  concluded  by  anything  they  have  done,  except 
those  of  John  S.  Mulford  and  of  the  claimants  under  him. 
He  was  co-administrator  with  the  complainant.  He  ad- 
mits that  he  knew  of  the  sale  being  improperly  con- 
ducted, and  that  he  knew  of  his  co-administrator's  being 
the  purchaser,  and  that  he  remonstrated  with  him  at  the 
time.  And  yet  he  confirms  the  sale,  by  joining  with  the 
complainant  in  making  a  deed  for  the  property.  His  own 
conduct,  as  administrator,  was  very  objectionable,  and  he 
shows  that  he  did  not  faithfully  fulfil  his  trust  Under 
such  circumstances,  if  he  had  filed  his  bill  in  this  court, 
the  court  would  not  have  relieved  him  against  this  sale ; 
and  if  so,  he  is  not  entitled  to  any  benefit  under  this 
suit 

The  other  defendants  are  entitled  to  redeem  this  pro- 
perty, if  they  see  proper  to  do  so.  For  that  purpose,  an 
account  must  be  taken  of  the  rents  and  profits  of  the 
estate  since  the  complainant  has  had  possession,  and  of 
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the  permanent  impFovements  put  npon  the  same,  and  of 
the  purchase  money  paid  by  the  complainant  Upon  the 
coming  in  of  the  rep9rt;y  the  usual  time  must  be  allowed 
the  defendants  to  redeem  their  interest  in  the  property. 
It  will  be  necessary  for  the  master  to  ascertain  the  respec- 
tive interests  of  the  defendants,  and  the  amount  to  be 
paid  by  them  respectively. 


Miller  t;^.  Hild  and  wife. 

The  coart  will  open  a  decree  obtained  by  sarprise*  bat  not  where  a  party  has 
had  notice  uf  the  suit  and  has  had  an  opportanity  of  making  his  defence,  and 
baa  neglected  doing  bo. 


On  motion  to  open  decree. 
Giffordy  for  motion. 

Homes,  contra. 

The  Chancellor.  Hild  and  wife,  upon  petition,  move 
to  open  the  decree  obtained  against  them  in  this  cause. 
Their  motion  is  on  the  ground  of  surprise.  The  facts 
stated  in  the  petition  are  not  supported  by  the  affidavits, 
but,  on  the  contrary,  are  contradicted  by  them.  The  peti- 
tion states,  that  on  receiving  the  subpoena,  the  petitioner 
did  not  understand  its  meaning,  and  that  he  applied 
to  counsel  for  information,  who  told  him  it  was  about 
some  suit  in  chancery  ordering  him  to  appear  at  Trenton ; 
but  it  was  not  necessary  for  him  to  go,  as  there  was  no- 
thing to  do  there,  and  that  he,  the  counsel,  would  attend  to 
it.  The  counsel,  on  the  contrary,  says,  that  when  Hild 
first  called  on  him,  he  told  him  he  could  get  the  neces- 
sary information,  and  that  he  must  call  again,  and  that 

Vol.  ni.  c 
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Hild  did  call  again ;  that  in  the  mean  time  the  counsel 
procured  a  copy  of  the  bill ;  and  when  Hild  called,  he  ex- 
plained to  him  the  nature  of  the  suit,  and  informed  him 
that  it  was  necessary  for  him  to  answer  the  bill,  and  that 
he  could  draw  the  answer.  After  that  Hild  paid  no  fur- 
ther attention  to  the  matter.  James  Haines,  esq.,  also  tes- 
tifies to  facts  showing  that  Hild  could  not  have  been  sur- 
prised by  the  decree.  Mr.  Haines  notified  him  that  the 
suit  would  be  commenced.  After  the  subpoena  was  served, 
he  called  again  upon  Hild,  and  endeavored  to  settle  the 
suit.  He  testifies  to  other  facts,  which  show  that  Hild  had 
every  opportunity  to  defend  the  suit,  if  he  was  disposed 
to  do  so. 
There  is  nothing  to  justify  me  in  opening  this  decree. 


Mastbrton  vs.  Barney  and  others. 

* 

Where  the  equity  is  deaied,  the  general  rule  is,  that  the  ioj unction  should  be 
dissolved. 


L,  G.  Grover  and  Mr.  Waugh,  for  complainant. 

Amzi  Dodd,  for  defendants. 

The  Chancellor.  The  only  ground  of  equity  which 
the  complainant  has  is,  that  the  defendants  have  not  ful- 
filled the  agreement  which  was  entered  into  at  the  time 
the  note  was  given,  and  that  the  defendants  are  prosecut- 
ing a  suit  on  the  note  in  violation  of  that  agreement. 
The  agreement  is,  that  the  defendants  should  institute  an 
investigation  within  thirty  days,  and  that  if  they  found 
that  Charles  A.  Hill  was  entitled  to  any  credits,  they 
should  be  deducted  from  the  note.    But  it  was  expressly 
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agreed  that  the  whole  of  the  said  note  should  be  deemed 
due,  unless  the  National  Express  Company  should  them- 
selves be  satisfied,  from  the  examination  .which  they 
might  institute,  that  said  Hill  is  entitled  to  further  credits. 
The  bill  alleges  that  the  company  have  never  made  any 
examination,  and  that  they  have  refused  to  do  so. 

The  defendants,  by  their  answer,  allege  that  they  have 
made  the  examination,  and  they  are  satisfied  Hill  is  not 
entitled  to  any  credits ;  and  they  alleged  that,  from  such 
examination,  they  are  satisfied  that  the  whole  amount 
mentioned  in  the  note  is  justly  due  and  owing.  This  an- 
swers, and  denies  all  the  equity  of  the  bill. 

This  being  the  ground  upon  which  the  complainant  is 
entitled  to  withdraw  the  litigation  from  the  court  of  law, 
the  injunction  must  be  dissolved,  and  the  bill  be  dismissed 
with  costs. 


Cornelius  vs.  Halsey  and  wife. 

On  a  bill  for  the  foreclosare  and  sale  of  mortgaged  premises,  the  bill  must 
show  that  the  debt  which  the  mortgage  is  given  to  secure  is  due  and  owing 
to  the  complainant. 

Technicality  of  pleading,  however,  is  not  required,  and  if  the  complainant 
files  his  bill  as  the  assignee  of  the  mortgage,  and  alleges  that  the  debt  is  due 
and  owing  to  him,  and  that  he  is  ready  to  produce  the  note  or  obligation 
which  is  the  evidence  of  the  debt  the  mortgage  is  given  to  secure,  it  is 
sufficient,  without  stating  that  the  note  or  obligation  has  been  assigned  to 
hinu 


The  bill  is  filed  for  the  foreclosure  and  sale  of  mort- 
gaged premises.  The  defendants  have  filed  a  demurrer  to 
thebUL 

J.  SpeeVj  in  support  of  demurrer. 

T.  W.  MiddUUm,  contra. 
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The  Chancellor.  The  bill  sets  oat  that  the  defendant, 
Halsey,  was  indebted  to  one  A.  0.  S.  Haines,  in  the  sum 
of  J474.89,  and  gave  him  a  certain  note  or  obligation  for 
the  debt,  "  which  said  note  or  obligation  remains  in  the 
custody  of  the  said  A.  0.  S.  Haines,  ready  to  be  pro- 
duced," &c. ;  that  a  mortgage  was  given,  by  Halsey  and 
wife  to  Haines,  to  secure  the  payment  of  the  note ;  that 
the  mortgage  was  assigned  to  the  complainant  for  a  valua- 
ble consideration.  The  bill  does  not  allege  any  assignment 
of  the  note  or  obligation. 

The  demurrer  is  sought  to  be  sustained  on  the  ground 
that  the  bill  does  not  show  that  the  complainant  is  the 
assignee  of  the  mortgage  debt.  -The  mortgage  is  merely 
securily  for  the  debt,  and  cannot  be  separated  from  it. 
The  complainant  is  not  entitled  to  a  decree  upon  the 
mortgage,  unless  he  is  entitled  to  the  payment  of  the 
debt  which  the  mortgage  is  given  to  secure.  A  decree  is 
made  upon  the  mortgage  for  the  purpose  of  paying  the 
debt,  and  extinguishes  it  to  the  amount  which  the  mort- 
gaged premises  sell  for.  But  a  technical  assignment  of  the 
obligation  which  accompanies  the  mortgage  is  not  neces- 
sary. It  is  sufficient  if  the  bill  shows  substantially  that 
the  debt  belongs  to  the  complainant.  The  same  techni- 
cality in  pleading  is  not  required  in  a  court  of  equity  as 
in  a  court  of  law.  It  is  true  the  bill  states  that  the  obli- 
gation, which  is  the  evidence  of  the  debt,  is  in  the  cus- 
tody of  A.  0.  S.  Haines,  the  original  mortgagee.  This 
would  seem  to  imply  that  the  obligation  and  debt  belong 
to  A.  0.  S.  Haines.  But  the  bill  then  states  that  the  com- 
plainant is  ready  to  produce  the  obligation.  This  implies 
that  the  complainant  has  the  control  of  the  debt.  But  the 
bill  goes  further,  and  alleges  that  the  sum  of  four  hun- 
dred and  seventy-four  dollars  and  eighty-nine,  cents,  being 
the  principal  money  mentioned  in  the  said  note  or  obliga- 
tion, and  intended  to  be  secured  by  the  said  mortgage,  is 
due  and  unpaid  to  the  complainant  with  lawful  interest. 
The  demurrer  admits  all  the  allegations  of  the  bill.    It 
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admits,  then,  tbat  the  complainant  can  produce  the  evi- 
dence of  the  debt,  and  that  the  debt  is  due  and  owing  to* 
the  complainant.  This  is  enough  to  show  that  the  debt 
belongs  to  the  complainant,  without  showing  that  the  evi- 
dence of  it  has  been  technically  assigned  to  him.  It  is 
said,  in  argument,  that  Haines  has  an  interest  in  the  debt 
and  mortgage,  and  should,  therefore,  have  been  made  a 
party  to  the  suit  It  does  not  appear  that  Haines  has  any 
interest.  The  bill  shows  only  that  he  held  the  obligation 
as  the  agent  of  the  complainant,  and  not  because  he  has 
any  interest  in  it 

The  demurrer  must  be  overruled.  If  Haines  has  such 
an  interest  in  the  debt  and  mortgaged  premises  as  to 
make  him  a  necessary  party  to  the  suit,  or  if  the  com- 
plainant is  not  entitled  to  the  debt,  the  defendant  may 
set  up  these  facts  by  his  answer,  and  have  the  benefit  of 
them. 


Israel  Crane  vs,  Dennis  Brigham  and  others. 

The  complainant  obtmned  a  decree  in  this  suit  for  the  sale  of  mortgaged  pre- 
mises, making  the  defendants  parties,  who  held  a  sabsequent  mortgage. 
The  defendants  filed  a  bill,  and  obtained  a  decree  upon  their  mortgage, 
without  making  the  complainant  a  party.  A  question  arose,  as  to  whether 
certain  property  was  fixture*  to  the  mortgaged  premises.  The  defendants 
advertised  the  property  for  sale  under  their  decree.  The  complainant  filed 
a  petition  in  this  sait,  praying  that  the  defendants  might  be  eujciined  from 
telling  and  removing  the  property  in  dispute.  Held^  that  it  was  nut  neces- 
sary to  file  a  hill,  but  that  the  remedy  was  by  petition. 

Where  a  petition  is  presented,  and  an  adverse  party  has  a  right  to  be  heaid  in 
opposition,  the  usual  proceeding  is  to  take  a  rule,  or  order,  fixing  a  day  for 
the  bearing.  Copies  of  the  petition  and  order  are  served  on  the  opposite 
paity,  and  the  parties  are  heard  upon  affidavits.  The  petition  itself  is  no 
evidence  of  the  fiicts  stated  in  it.  They  must  all  be  proved  aiiunde.  No 
answer  to  the  petition  is  required. 

Chitieli,  thoagb  Jixiurea  to  the  realty,  may,  ander  certain  circumstances,  be 

C* 


V. 
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oonverted  into  and  treated  as  personal  property  by  a  person  claiming  ad- 
^  versely  to  the  owner  of  the  real  estate. 

^A  trader  erects  trade  fixtures  attached  to  the  freehold ;  as  between  landlord 
and  tenant,  they  remain  the  property  of,  and  may  be  removed  by  the  latter, 
daring,  or  at  the  expiration  of  his  lease ;  while,  as  a  general  rule,  if  erected 
by  the  owner  in  fee  of  the  premises,  the  same  fixtures  will  pass  by  grant 
to  the  grantee  of  the  freehold. 

The  rule  with  regsrd  to  fixtures  has  been  much  relaxed, as  between  tenant  for 
life,  or  in  tail,  and  remainderman,  and  also  as  between  landlord  and  tenant; 
but  as  between  heir  and  executor,  grantor  and  grantee,  the  rule  has  nnder^ 
gone  no  change. 

As  between  mortgagor  and  mortgagee,  if  the  thing  appertains  to  the  real  es- 
tate, is  necessary  lor  its  enjoyment,  and  is  permanently  attached  to  the  free- 
hold, it  is  a  fixture  resultiug  to  the  benefit  of  the  mortgagee.  As  to  the  per- 
manency, that  does  not  depend  so  much  upon  the  degree  of  physical  force 
with  which  the  thing  is  attached,  as  it  does  upon  the  motive  of  the  party 
attaching  it.  If  the  article  is  attached  for  temporary  use,  with  an  intention 
of  removing  it,  a  mortgogee  cannot  interfere  with  its  removal  by  the  mort- 
gagor. If  it  is  placed  there  for  the  ptrmanenl  improvement  of  the  freehold, 
he  may. 

The  articles  in  dispute  were  firmly  attached  to  the  freehold,  and  were  essen- 
tial to  its  full  and  beneficial  enjoyment.  They  were  placed  there  by  the 
owner  of  the  inheritance,  and  were  adapted  to  the  use  and  design  of  the 
real  estate,  and  for  a  long  time  had  been  used  as  fixtures.  Htld,  that  the 
legal  inference  is,  that  they  were  fixed  to  the  freehold  for  the  benefit  of  the 
inheritance,  and  not  for  any  inferior  purpose,  and,  as  between  mortgagor 
and  mortgagee,  are  fixtures. 

A.  mortgages  to  B.  a  snw  mill,  driven  by  water  power.  In  a  dry  season,  A. 
places  in  the  mill  a  steam  engine,  as  an  adjunct  to  the  water  power,  to  sup- 
ply the  temporary  deficiency  of  power.  The  mortgagee  cannot  prevent  the 
removal  of  the  engine,  and  a  judgment  creditor  of  the  mortgagor  might 
take  it  under  execution.  But  if  A.  takes  out  the  water  wheel,  and  by  means 
of  a  steam  engine  converts  the  water  mill  into  a  steam  mill,  in  that  case  the 
mortgagor  would  not  be  permitted  to  remove  the  engine,  and  it  could  not 
be  taken  by  his  creditors  as  personal  property.  Or,  if  a  mortgagor  make  a 
permanent  improvement  to  a  water  mill  by  a  steam  engine,  to  increase  the 
motive  power  of  the  mill,  the  engine  becomes  a  permanent  fixture.  He 
makes  the  improvemeut  for  the  benefit  of  the  inheritance,  which  is  his,  and 
the  improvemeut  attaches  to  that  inheritance.  As  between  landlord  and 
tenant,  it  would  not,  because  the  tenant  made  the  improvement  for  the 
beneBt  of  the  ttrm^  and  not  of  the  rtvtrtion. 


The  complainant  obtained  a  decree  for  the  foreclosure 
and  sale  of  certain  mortgaged  premises.  After  the  execu- 
tion was  placed  in  the  hands  of  the  sherift',  the  defend- 
ants, some  of  them  under  a  decree  of  this  court,  and 
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Others  under  a  judgment  at  law,  advertised  certain  steam 
engines  and  other  articles  for  sale,  which  were  upon  the 
mortgaged  premises,  and  ordered  to  be  sold  under  the 
complainant's  decree.  The  complainant  filed  his  petition, 
alleging  that  the  said  steam  engines,  &c.,  were  fixtures, 
and  that  the  defendants  had  no  right  to  sell  and  remove 
them  from  the  mortgaged  premises.  An  order  was  made 
restraining  the  defendants  from  selling.  A  motion  was 
now  made  to  discharge  that  order. 

David  A.  Hayes  and  F.  T,  Frelivghuysen^  for  motion. 

Amzi  Dodd  and  J.  P.  Bradley^  contra. 

The  Chancellor.  The  complainant  obtained  a  decree 
in  this  court  for  the  sale  of  certain  mortgaged  premises, 
embraced  in  two  mortgages,  executed  to  him  by  two  of 
the  defendants,  Dennis  Brigham  and  his  wife,  and  adver- 
tised the  mortgaged  premises  for  sale.  Six  of  the  defend- 
ants were  made  parties  to  the  suit,  in  consequence  of 
their  holding  a  subsequent  mortgage,  which,  with  other 
property,  embraced  the  same  premises  contained  in  the 
complainant's  mortgages.  There  were  other  defendants, 
who  were  judgment  creditors  of  the  mortgagor,  Brig- 
ham. The  defendants  holding  the  third  mortgage  filed  a 
bill  in  this  court  upon  their  mortgage  prior  to  the  com- 
plainant's exhibiting  his  bill ;  but  they  did  not  make  the 
complainant  a  party  to  the  suit,  and  it  does  not  appear 
that  when  he  filed  his  bill  he  had  any  notice  of  the  exis- 
tence of  the  suit  which  the  said  defendants  had  previ- 
ously instituted.  The  complainant  obtained  a  decree  on 
his  mortgages  subsequent  to  a  decree  obtained  by  the  de- 
fendants upon  their  bill.  The  account  taken  before  the 
master  included  the  amount  due  upon  the  three  mort- 
gages, and  the  decree  of  sale  was  to  satisfy  this  amount. 
The  defendants,  by  virtue  of  the  decree  which  they  had 
obtained  on  their  bill,  and  the  other  defendants,  by  virtue 
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of  their  judgment  at  law  against  Brigham,  advertised 
for  sale,  separate  and  distinct  from  and  without  nam* 
ing  the  landed  property,  all  the  machinery,  tools,  im- 
plements, and  fixtures  on  the  mortgaged  premises.  The 
complainants  filed  a  petition,  alleging  that,  among  the  al*- 
ticles  so  advertised  to  be  sold,  there  were  three  hydraulic 
presses  and  pumps,  a  large  quantity  of  steam  and  water 
pipes,  two  steam  engines,  two  cylinder  boilers  and  cop- 
per boilers,  and  prayed  that  the  sale  of  these  articles 
might  be  enjoined,  on  the  ground  that  they  were  fixtures, 
and,  as  such,  passed  with  the  mortgaged  premises  under 
the  complainant's  mortgages.  An  order  was  made,  ex 
jMrie,  restraining  the  defendants  from  selling  the  articles 
named.  A  motion  is  now  made  to  discharge  that  order, 
and  the  important  question  is  presented,  whether  the 
articles  enumerated  are  fixtures,  and,  as  such,  embraced 
in  the  complainant's  first  mortgage. 

Upon  the  argument  of  the  motion,  several  preliminary 
questions  of  practice  were  started,  which  it  is  proper  to 
settle. 

On  the  part  of  the  defendants,  it  was  objected  that  the 
order  to  stay  the  sale  was  improperly  granted  on  a  peti- 
tion, and  that  the  proceedings  should  have  been  by  bill, 
because  the  application  was  by  a  complainant  in  one  suit, 
to  enjoin  a  complainant  in  another,  from  executing  a  final 
decree  of  this  court. 

If  the  parties  sought  to  be  enjoined  were  not  defend- 
ants in  the  suit  in  which  the  petition  is  presented,  and 
the  question  involved  one  which  could  not  be  settled 
without  interfering  with  rights  established  in  the  other 
suit ;  or,  in  other  words,  if  all  the  equities  claimed  by  the 
petitioner  were  not  embraced  in  the  suit  in  which  the  pe- 
tition is  presented  and  in  which  the  defendants  are  par- 
ties, and  could  not  be  definitively  settled  irrespective  of 
any  order,  proceeding,  decree,  or  equity,  made  or  in- 
volved in  the  other  suit,  there  might  be  some  doubt  as 
to  the  propriety  of  this  mode  of  proceeding.   But  here  is 
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a  decree  of  the  court  which  orders  the  sale  of  certain 
mortgaged  premises  to  pay  the  amounts  due  the  com- 
plainant and  defendants  upon  their  mortgages.  A  dispute 
has  arisen  between  the  complainant  and  defendants  upon 
this  decree,  common  to  both  of  them,  as  to  what  that  de- 
cree embraces.  A  petition  presents  fully  the  matter  in 
difference  between  the  parties,  and  the  question  can  be 
adjusted  more  expeditiously  and  with  less  expense  than 
in  any  other  mode  of  proceeding.  I  do  not  see  any  tech- 
nical objection  to  the  proceedings,  nor  how  the  substan- 
tial rights  of  the  parties  can  be  prejudiced  by  it. 

The  defendants  offered  to  read  their  answer  to  the  pe- 
tition. On  its  being  objected  to  on  the  part  of  the  com- 
plainant it  was  insisted  to  be  right  in  this  case,  because 
the  complainant  had  virtually  obtained  an  injunction  on 
his  own  petition  in  the  nature  of  a  bill,  and  that  the  de- 
fendants should  have  the  same  benefit,  by  answer,  as  if 
the  proceedings  had  been  by  bill. 

Where  a  petition  is  presented,  and  an  adverse  party 
has  a  right  to  be  heard  in  opposition,  the  usual  proceed- 
ing is  to  grant  a  rule,  or  order,  fixing  a  day  for  the  hear- 
ing of  the  parties.  Copies  of  the  petition  and  rule  are 
served  on  the  opposite  party.  The  parties  are  then  at  li- 
berty to  take  afildavits,  which  must  be  either  taken  upon 
two  days'  notice,  or  else  copies  served  on  the  adverse 
party  at  least  four  days  before  the  day  of  argument.  The 
matters  presented  by  the  petition  are  heard  upon  these 
affidavits,  and  upon  them  only.  The  petition  itself  is  no 
evidence  of  the  facts  stated  in  it.  They  must  all  be 
proved  aliunde.  No  answer  to  the  petition  is  required. 
Coxe  V.  Halsied  and  others^  1  Green's  Ch.  R.  311 ;  State  Bank 
ai  Morris  v.  £eU,  8  Balsi.  Ch.  B.  376. 

Laying  aside,  however,  both  the  petition  and  the  an- 
swer, the  &ct6  of  this  case  are  all  fairly  disclosed  by  the 
affidavits ;  and  the  matter  presented  by  the  petition  can 
be  determined  without  the  aid  of  any  other  evidence, 
with  a  due  regard  to  the  rights  of  all  parties.    The  only 
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question  is,  whether  the  three  hydraulic  presses,  pumps, 
steam  and  water  pipes,  two  steam  engines  and  boilers, 
are  fixtures  to  the  real  estate,  and  embraced  in  the  com- 
plainant's first  mortgage  ? 

That  all  these  articles  are  fastened  to  the  realty,  or,  in 
other  words,  that  they  are  fixtures,  is  placed  beyond  ques- 
tion by  the  evidence.  But  although  they  are  fixtures, 
whether  they  may  be  separated  from  the  real  estate,  and 
converted  into,  or  be  treated  as  personal  by  a  person 
claiming  adversely  to  the  owner  of  the  real  estate,  is  a 
question  to  be  determined  by  other  considerations,  the 
solution  of  which  will  in  some  measure  depend  upon  the 
capacity  in  which  the  respective  parties  make  their  claim. 

A  trader  erects  trade  fixtures  attached  to  the  freehold ; 
as  between  landlord  and  tenant,  they  remain  the  property 
of,  and  may  be  removed  by  the  latter  during  or  at  the  ex- 
piration of  his  lease  ;  while,  as  a  general  rule,  if  erected 
by  the  owner  in  fee  of  the  premhes,  the  same  fixtures 
will  pass  by  grant  to  the  grantee  of  the  freehold.  Exp, 
Cotton  V.  Nutter  J  2  Mont.  Z).  ^  D. ;  Montaffue^  Deacon  ^ 
De  Gex's  Rep.  in  Bankruptcy  725.  A  trader  mortgaged  the 
trade  premises  in  fee,  and  then  entered  into  partnership, 
and  the  firm  carried  on  business  on  the  same  premises, 
and  erected  trade  fixtures ;  it  was  held,  on  their  bank- 
ruptcy, that  the  mortgagee  was  entitled  to  the  trade  fix- 
tures. An  equitable  mortgage  of  leasehold  property  will 
carry  all  the  fixtures,  although  erected  for  the  purpose  of 
trade,  and  therefore  removable,  as  between  landlord  and 
tenant,  and  although  they  are  not  specified  in  the  lease 
deposited  or  the  memorandum  of  deposit.  Exp.  Broad- 
wood  V.  McNeiUy  1  Mont.  D.  ^  D.  631 ;  and  also  Exp. 
Bentley  v.  ^Yest,  2  Mont.  D.  ^  D.  291. 

The  rule  with  regard  to  fixtures  has  been  much  relaxed, 
as  between  tenant  for  life  or  in  tail  and  remainderman, 
and  also  as  between  landlord  and  tenant ;  but  as  between 
heir  and  executor,  grantor  and  grantee,  the  role  has  un« 
dergone  no  change. 
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As  between  mortgagor  and  mortgagee,  when  we  have 
once  established  the  facts,  that  a  thing  appertains  to  the 
real  estate,  is  necessary  for  its  enjoyment,  and  is  perma- 
nently attached  to  the  freehold,  its  character  as  a  fixture 
resulting  to  the  benefit  of  the  mortgagee  is  determined. 
As  to  the  permanency,  that  does  not  depend  so  much  upon 
the  degree  of  physical  force  with  which  the  thing  is  at- 
tached, as  upon  the  motive  and  intention  of  the  party  i 
attaching  it^  If  the  article  is  attached  for  temporary  use^ 
with  the  intention  of  removing  it,  a  mortgagee  cannot  in- 
terfere with  its  removal  by  the  mortgagor.  If  it  is  placed 
there  for  the  permanent  improvement  of  the  freehold  he 
may.    A.  mortgages  to  B.  a  saw  mill  driven  by  water 
power.  In  a  dry  season,  A.  places  in  the  mill  a  steam  en- 
gine, as  an  adjunct  to  the  water  power,  to  8upj)ly  the  tem- 
porary deficiency  of  power.    The  mortgagee  cannot  pre- 
vent the  removal  of  the  engine,  and  a  judgment  creditor 
of  the  mortgagor  might  take  it  under  execution.    But  if 
A.  takes  out  the  water  wheel,  and,  by  means  of  a  steam 
engine,  converts  the  water  mill  jnto  a  steam  mill,  in  that 
case  the  mortgagor  would  not  be  permitted  to  remove  the 
engine,  and  it  could  not  be  taken  by  his  creditors  as  personal 
property.  Or,  if  a  mortgagor  makes  a  permanent  improve- 
ment to  a  water  mill  by  a  steam  engine,  to  increase  the 
motive  power  of  the  mill,  the  engine  becomes  a  perma- 
nent fixture.    He  makes  the  improvement  for  the  bene- 
fit of  the  inheritance,  which  is  his,  and  the  improvement 
attaches  to  that  inheritance.    As  between  landlord  and 
tenant,  it  would  not,  because  the  tenant  made  the  im- 
provement for  the  benefit  of  the  term,  and  not  of  the  re- 
version. This  whole  subject  is  very  ably  reasoned  by  Ch. 
Just.  Shaw,  in  Winslow  and  others  v.  Merchants  Ins,  Co.,  4 
3fet.  306,  and  many  recent  authorities  are  there  reviewed. 
Ill  that  case  the  court  decided  that  a  steam  engine  and 
boilers,  and  all  the  engines  and  frames  adapted  to  be 
moved  and  used  by  the  steam  engine,  by  means  of  con- 
necting wheels,  bands,  or  other  gearing,  as  between  mort- 
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gagor  and  mortgagee,  although  put  in  the  premises  after 
the  execatioQ  of  the  mortgage,  are  fixtures,  or  in  the  na- 
ture of  fixtures,  and  constitute  a  part  of  the  realty. 

According  to  the  evidence  in  the  case  before  us,  the  ar» 
tides  enumerated  were  firmly  attacheci  to  the  freehold,  and 
are  essential  to  its  full  and  beneficial  enjoyment.  They 
were  placed  there  by  the  owner  of  the  inheritance ;  and 
from  their  adaptation  to  the  use  and  design  of  the  real  es- 
tate, the  manner  in  which  they  were  attac]^ed,  and  the 
length  of  time  they  have  been  used  as  fixtures,  the  legal 
inference  is,  that  they  were  fixed  to  the  freehold  for  the 
benefit  of  the  inheritance,  and  not  for  any  inferior  purpose. 

A  witness  who  has  worked  for  many  years  in  the  fiic- 
tory,  who  superintended  the  purchase  of  the  large  engine 
and  boilers^  and  the  putting  them  up,  testifies  that  the 
engines  were  put  up  because  they  were  found  to  be  ne- 
cessary, as  the  motive  power,  to  the  factories,  the  water 
power  having  been  found  insufficient  and  inadequate  to  the 
purposes  of  the  factories,  and  were  used  constantly  as  the 
motive  power,  and  constituted  the  principal  power  of  the 
mills ;  and  that  if  the  engines  and  boilers  were  removed, 
it  would  be  necessary  to  put  new  ones  in  their  places  to 
carry  on  the  factories,  and  that  they  are  indispensable ; 
and  that  if  the  engines,  boilers,  pumps,  presses,  and  pipes 
were  removed  from  the  factories,  they  would  be  very 
greatly  diminished  in  value,  and  could  not  be  used  for  the 
same  purposes  they  have  been  used  for  many  years  past. 

Another  witness  testifies  as  to  the  manner  in  which  the 
articles  are  attached  to  the  freehold.  He  says,  one  of  the 
boilers  at  the  lower  factory  is  at  the  dye-house,  a  stone 
building  in  the  rear  of  the  factory,  and  is  so  built  in  with 
the  mason  work,  and  connected  with  the  wall  of  the  dye- 
house,  that  it  could  not  be  removed  without  seriously  in- 
juring and  disturbing  the  wall ;  this  boiler  is  used  for  pre- 
paring dye-stuflM,  and  is  not  connected  with  the  engines. 
The  other  three  boilers  at  the  lower  factory  are  connected 
with  the  engines,  and  are  in  a  building  attached  to  that 
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ftctoiy.  They  are  built  in  with  brick  and  mason  work ' 
about  two  feet  high.  The  brick  walls,  with  which  they 
are  built  in,  and  upon  which  they  rest,  stand  on  stone 
foundations  let  down  into  the  earth.  They  could  not  be 
removed  without  removing  the  brick  walls,  and  one  of 
them  could  not  without  seriously  disturbing  the  founda- 
tion wall.  The  three  boilers  at  the  upper  fieictory,  and 
also  the  engine  with  which  they  are  connected,  are  in  a 
brick  building,  covered  with  slate,  adjoining  to  and  con- 
nected with  the  main  fiictoiy.  Three  boilers  are  fastened 
and  put  in  veiy  much  in  the  same  manner  as  those  at  the 
lower  fectoiy:  they  are  placed  on,  and  built  in  with  the 
brick  work,  so  that  they  could  not  be  removed  without 
displacing  such  walls.  The  pipes  running  from  these 
boilers  to  the  engines  in  the  mill,  and  carrying  the  steam 
thereto,  pass  through  the  stone  foundation  wall  of  the 
lower  &ctory.  The  engine  at  the  upper  fiEictory  is  what 
is  called  a  stationary  engine.  It  is  put  up  in  the  manner 
such  engines  usually  are,  by  being  placed  on  a  brick  or 
stone  foundation,  let  down  into  the  earth  about  two  feet 
and  a  half  below  the  sur&ce,  and  built  up  about  two  feet 
above  the  ground.  It  is  securely  fastened  to  the  brick 
work  by  long  iron  rods  or  bolts  put  in  while  the  wall  is 
being  built,  which  rods  or  bolts  being  firmly  fastened  at 
the  bottom  of  the  foundation  wall,  the  wall  itself  is  then 
built  up  around  and  enclosing  them.  The  engine  is  fast- 
ened to  these  rods  or  bolts  on  this  brick  work  by  nuts 
and  screws,  so  as  to  make  it  firm  and  strong. 

It  appears  from  this  evidence,  that  from  the  manner  in 
which  these  articles  were  attached  to  the  freehold,  no  in- 
ference can  be  drawn  that  they  were  placed  there  for  a 
temporary  purpose  or  to  answer  a  present  expedient.  In 
connection  with  this,  the  facts,  that  they  were  thus  at- 
tached by  the  owners  of  the  inheritance  some  ten  years 
ago,  and  that  the  real  estate  was  sold  by  the  sherifi'  to 
Brigham,  and  that  these  articles  passed  with  the  sheriff's 
deed  without  any  other  transfer  or  delivery,  and  that  they. 

Vol,  hl  d 
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were  upon  the  mortgaged  premiaeB  when  the  mortgage 
WB0  executed  by  Brigham  to  th^  complainant,  and  tiiat 
there  is  nothing  in  the  mortgage  to  show  any  intention  to 
exclade  them,  prove,  I  think,  that  they  were  affixed  for 
the  permanent  improvement  of  the  inheritance,  and,  as 
fixtures,  would  pass  with  it  by  descent  and  by  purchase. 

The  motion  to  discharge  the  order  is  refused,  but  with- 
out costs. 


Mbab  v8.  Cahfield  and  others. 

Where  A.  makee  a  leaae  of  premiaes  to  B.  for  a  term  of  yean,  and  afterwarda 
leases  the  same  premiaes  to  C,  and  puts  him  in  possession,  B.  cannot  main- 
tain a  bill  in  this  ooart  against  A.  and  G.  for  a  specific  performance,  and  com- 
pel them  to  deliver  him  possession  of  the  leased  premises. 

A  coort  of  equity  will  frequently  decree  possession  of  real  estate  as  aoziUary 
relief,  bat  will  not  entertain  a  bill  whose  sole  object  it  is  to  recover 
sion. 


The  bill  is  filed  to  compel  the  specific  performance  of  an 
agreement.  The  defendants  filed  a  demurrer  to  the  bilL 

J^.  T.  Prelinghuysen  and  J.  P.  BradJUyj  in  support  of 
demurrer. 

N,  Biggins  and  W.  Permmgianj  contri 

The  Chanokllor.  On  the  30th  day  of  December,  1888, 
the  complainant  and  the  defendant,  Mrs.  Camfield,  entered 
into  a  lease  under  hand  and  seal,  by  which  the  latter  let 
and  rented  to  the  complainant  a  building  in  the  city  of 
Newark,  for  the  term  of  five  years  from  the  first  day  of 
April  then  next,  and  the  uninterrupted  use  and  occupa- 
tion thereof  for  the  term  of  five  years,  to  commence  on 
the  said  first  day  of  Apjil,  at  the  yearly  rent  of  two  hundred 
dollars,  payable  quarterly.  The  bill  alleges,  that  after  the 
execution  of  this  lease,  Daniel  H.  av^  James  H.  Boylan, 
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with  the  knowledge  of  the  leadb  bo  execated  between  the 
complainant  and  Mrs.  Camfield,  entered  into  and  executed 
a  lease  between  themselves  and  Mrs.  Camfield,  and  that, 
bj  virtue  of  their  lease,  they  are  in  possession  of  the  pre- 
mises. The  bill  prays  that  Mrs.  Camfield  may  be  de- 
creed specifically  to  perform  her  agreement  with  the  com- 
plainant, and  the  Boylans  decreed  to  deliver  the  possd^- 
sion.     The  defendants  demurred  to  the  bill. 

There  is  no  precedent  for  such  a  bill  as  this.  It  is  no- 
thing more  than  a  bill  asking  the  court  to  compel  a  lessor 
to  deliver  to  the  lessee  the  possession  of  leased  premises 
according  to  the  terms  of  the  lease.  The  lease  itself  is 
complete,  and  if  the  lessor  violates  its  terms,  the  com- 
plainant must  seek  his  redress  in  a  court  of  law.  The 
Boylans  made  no  agreement  with  the  complainants.  If 
they  are  holding  possession  against  a  superior  title  of  the 
complainant,  he  must  maintain  his  title  at  law.  This  is 
not  the  proper  court  to  recover  the  possession  of  real  es- 
tate. The  court  will  frequently  deliver  possession,  as 
auxiliary  to  other  relief,  but  a  bill  for  possession  alone 
cannot  be  maintained  under  any  circumstances. 

The  demurrer  is  sustained,  and  the  bill  must  be  dis- 
missed with  costs. 


PiTBB  CoRTLBYBu  .and  others  vs.  Jabbz  Hathawat  and 

others. 

Tha  fiila  In  New  York,  that  wbere  premitet  «re  an  inadeqaato  wKontj,  and 
liie  BCKNtgagoria  insolvent  a  reoeiyer  will  be  appoiated,  haa  not  been  adopted 
by  the  Court  of  Chancery  in  this  state. 

Tbe  rights  of  a  firet  and  sabseqaent  mortgage  are  different  The  first  mortga- 
gee has  the  legal  right  to  the  rents  and  profits,  and  has  his  remedy  at  law  by 
qeetmeiit.  A  subsequent  mortgagee  is  better  entitled  to  the  remedy  of  re- 
ceiver, because  he  has  no  right  to  the  possession  at  law  as  against  his  prior 
mortgagee,  and  if  the  first  mortgagee  refuses  to  ezeroise  his  legalrighks,  there 
a  propriety  for  dds  ooort's  faiterlering. 
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Where,  open  the  applicatioD  of  a  itbseqoent  mortgagee*  a  reoeiTer  it  ^vpointed, 
it  is  without  prqjadioe  to  any  prior  mortgagee  or  other  encombrancer,  and 
the  reoeiyer  wiU  be  directed  to  keep  down  the  interest  upon  prior  encam- 
brancet. 

Mere  inadeqoacy  in  the  valne  of  the  mortgaged  premiaet,  and  inadlyency  of 
the  mortgagor,  do  not  constitute  sufficient  ground  for  the  i^pointment  of  a 
reoeiTer.  If  buildings  have  been  burnt  down,  or  have  been  permitted  to  go 
to  decay,  or  waste  committed,  and  the  property  has  depreciated  in  value 

*  through  the  fiiult  or  negligence  of  the  mortgagor  or  tenant  in  possession;  or, 
where  there  is  any  act  on  the  part  of  the  mortgagor  or  such  tenant,  which 
shows  fraud  on  his  part,  or  makes  him  chargeable  with  bad  fiuth  in  misap- 
propriating the  rents  and  profits  for  other  purposes  than  that  of  keeping 
down  the  interest  on  the  encumbrances,  in  such  cases  the  court  may  pro- 
perly appoint  a  receiver. 

The  power  should  be  exeroised  with  great  caution,  and  only  in  cases  where 
there  is  an  apparent  necessity  for  it. 

Under  the  peculiar  ciroumstaoces  of  this  case,  a  receiver  was  ordered.  Some 
of  these  were,  that  the  mortgagor  had  sold  the  property,  and  he  and  his 
grantee  were  insolvent ;  the  premises  were  an  inadequate  security  for  the 
mortgage  money,  and  the  grantee  of  the  mortgagor  had  agreed  to  reduce  it 
one  fourth,  and  was  put  in  possession  under  such  agreement,  and  then  re- 
fused, and  offered  to  sell  the  property  for  the  amount  of  encumbrance,  and 
deliver  the  possession  after  she  had  reaped  the  crops. 


H.  V.  SpeeTy  on  behalf  of -the  coinplainants,  presented 

their  petition  praying  for  the  appointment  of  a  receiver 
to  receive  the  rents  and  profits  of  the  mortgaged  premises 
in  the  bill  mentioned,  and  cited  Warner  v.  Govemenr's 
Executors  J  1  Barb.  8.  C.  R.  86 ;  Bank  of  Ogdensburgh  v. 
Amoldy  5  Paige  89 ;  Shotwell  v.  Smith,  8  Hdw.  588 ;  Sea 
Ins.  Co.  V.  Stebbins,  8  Paige  566. 

G.  B.  Adram  and  yf^iiam  Harijough  opposed  the  appli- 
cation. 

Thb  Chakcbllor.  This  is  an  application,  on  behalf  of 
the  complainants,  for  the  appointment  of  a  receiver  of  the 
rents  and  profits  of  mortgaged  premises.  There  are  four 
mortgages  on  the  premises  in  question.  The  complainants 
hold  the  fourth  and  last  mortgage,  and  upon  tiieir  bill 
filed  in  this  cause  a  decree  pro  eonfesso  has  been  taken 
against  the  defendants.  A  master  has  reported  the  amount 
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due  iqpon  the  several  mortgages,  and  a  decree  for  sale  has 
been  made. 

I  am  not  willing  to  adopt  the  rale  as  laid  down  in  War- 
nar  r.  Ghnwemeur's  IhMtitorSy  1  Barb.  8.  C.  B.  88.  In  that 
ease,  JSSdmondSy  Justice,  says :  "  The  rule  in  these  cases, 
where  the  mortgagee  has  not  taken  care  to  keep  down 
the  aocming  interest  by  securing  a  lien  on  the  rents  and 
profits,  is  to  interfere  with  the  mortgagor's  possession 
prior  to  a  decree  of  foreclosure,  and  appoint  a  receiver  of 
the  rents  and  profits  when  the  premises  are  an  inade- 
quate security  for  the  debt  secured  by  the  mortgage,  and 
ihe  mortgagor  or  other  person  in  possession,  who  is  per- 
sonally liable  for  the  debt,  is  not  of  sufficient  ability  to 
answer  for  the  deficiency."  This  is  undoubtedly  the  rule 
in  Kew  York,  as  established  in  the  first  l*eported  case 
in  that  state  of  the  Bank  of  Ogdensburgh  v.  Amolttj  5 
Paige  39,  and  supported  by  subsequent  cases.  The  Vice 
Chancellor,  in  ShohoeU  v.  Smiihy  8  Mw.  Oh.  Bep.  588, 
stales  the  rule  to  be,  ^*  that  when  premises  are  an  inade- 
qoate  security,  and  the  mortgagor  is  insolvent,  a  receiver 
will  be  allowed."  The  case  of  Sea  Insurance  Co.  v.  Steb- 
bmSy  8  Paige  566,  is  to  the  same  efiect 

The  rule  so  broadly  laid  down  is  not  sustained  by  pre- 
cedents, and  is  not  free  from  objections.  No  distinction 
is  drawn  between  a  first  and  subsequent  mortgagee.  Their 
rights  are  entirely  different.  The  first  mortgagee  has  the 
legal  right  to  the  rents  and  profits ;  but  a  court  of  equity 
has  been  reluctant  to  appoint  a  receiver  upon  his  applica- 
tion, for  the  reason,  that  he  has  a  remedy  at  law  by  eject- 
ment, by  which  he  may  get  into  the  receipts  of  the  rents 
and  profits.  The  appointment  of  a  receiver,  it  is  true,  is 
a  more  expeditious  remedy ;  but  it  is  a  remedy  which,  at 
times,  may  operate  as  a  great  hardship.  It  is  attended 
with  expense,-  and  in  the  case  of  mortgages  should  be  ex- 
erdsed  with  great  caution.  The  second  mortgagee  is 
better  entitled  to  the  remedy,  on  the  ground,  that  his  is 
only  an  equitable  mortgage.   As  he  has  no  right  to  the 
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possefisioix  at  law,  as  againat  the  firet  mortgagee,  there 
seems  a  propriety,  if  the  first  mortgagee  neglects  or  re- 
foses  to  take  possession,  that  equity  should  interfere  on 
behalf  of  the  second  mortgagee,  and  secnre  the  rents  and 
profits.  But  suppose  the  mortgagor,  or  his  tenant  in  pos- 
session, is  in  good  faith  appropriating  the  rents  and  pro- 
fits to  keep  down  the  interest  of  a  first  mortgage,  a  court 
of  equity  will  not,  on  the  application  of  a  second  mortga- 
gee, appoint  a  receiver,  although  it  may  appear  that  the 
mortgage  premises  are  an  inadequate  security,  and  the 
mortgagor  insolvent  Where,  upon  the  application  of  a 
subsequent  mortgagee,  a  receiver  is  appointed,  it  is  with- 
out prejudice  to  any  prior  mortgagee  or  other  encum- 
brancer, alxd  the  receiver  will  be  directed  to  keep  down 
the  interest  upon  prior  encumbrances.  See  Bryan  v.  Cbr- 
micky  1  Coz*s  JEq.  Oa,  422 ;  Balmer  v.  Dashwoodj  2  lb.  878. 
In  Phipps  V.  Bishop  of  Bath  and  WellSy  2  Dickens  608, 
which  is  prior  in  time  to  the  cases  in  Cox,  the  Lord 
Chancellor  refused  the  application  of  a  second  mortgagee 
for  the  appointment  of  receiver.  He  said,  a  second  mort- 
gagee, the  mortgagor  living,  cannot  have  a  receiver  with- 
out the  consent  of  the  first  mortgagee,  because  the  court 
cannot  prevent  the  first  mortgagee  from  bringing  an  eject- 
ment against  the  receiver,  as  soon  as  he  is  appointed.  And 
in  Bemey  v.  Sewellj  1  Jae.  and  Walk.  627,  a  case  nearly 
forty  years  after  the  case  in  Dickms^  Lord  Elion  held, 
that  the  first  mortgagee  cannot  have  a  receiver  appointed ; 
but  that  a  subsequent  mortgagee  might,  if  the  prior  mort- 
gagee was  not  in  possession,  and  so  that  the  appointment 
be  made  without  prejudice  to  his  taking  possession.  The 
Lord  Chancellor's  language  is  very  decided :  "  The  rule 
about  receivers  is  very  clear,  a  mortgagee  who  has  the 
legal  estate  cannot  have  a  receiver ;  an  equitable  mortga- 
gee may,  but  he  cannot  if  the  first  is  in  possession.  I  re- 
member a  case  where  it  was  much  discussed,  whether  the 
court  would  appoint  a  receiver,  when  it  appeared  by  the 
biU  that  there  was  a  prior  mortgagee,  who  was  not  in  pos. 
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seasion.  I  have  a  note  of  that  case :  there  Lord  Thurlow 
made  the  appointment  without  prejudice  to  the  first  mort* 
gagee's  taking  poBseesion ;  and  that  wae  afterwards  foU 
lowed  by  Lord  Kenyon. 

The  rule,  as  laid  down  by  the  New  York  cases,  has 
never  been  adopted  by  the  Court  of  Chancery  in  this  state. 
It  has  not  been  the  practice  in  this  court  to  appoint  a  re- 
ceiver  in  a  mortgage  case  simply  on  the  ground  of  inade- 
quacy of  the  mortgaged  premises  to  pay  the  debt  and 
the  mortgagor's  being  insolvent.  This  court  has  gone  upon 
the  ground,  that  where  a  man  takes  a  mortgage  security 
for  his  debt,  and  permits  the  mortgagor  to  remain  in  pos- 
session, if  there  is  a  de&ult  in  payment,  the  mortgagee 
must  appropriate  the  property,  in  the  usual  way,  to  the 
payment  of  his  debt  If  he  is  a  first  mortgagee,  and  wishes 
possession,  he  must  take  his  legal  remedy  by  ejectment 
If  he  is  a  second  mortgagee,  he  takes  his  security  with 
the  disadvantages  of  a  second  encumbrancer.  The  appli- 
cation for  receivers  in  mortgage  cases  has  been  very  un- 
usual in  this  court.  There  is  no  reported  case.  There  was 
an  application  to  Chancellor  Pennington,  and  it  was  suc- 
cessful ;  but  the  circumstances  of  the  case  I  have  not  been 
able  to  ascertain.  Subsequently,  Chancellor  Halsiedj  in 
the  case  of  Best  v.  Schermiery  2  Halsi.  C.  R.  154,  refused  a 
like  application  on  behalf  of  a  mortgagee,  on  the  ground, 
that  such  had  not  been  the  practice  of  this  court. 

Upon  these  authorities,  and  in  accordance  with  the 
practice  of  this  court,  I  am  unwilling  to  adopt  the  rule, 
that  in  an  ordinary  case,  the  mere  inadequacy  in  value  of 
the  mortgaged  premises  and  insolvency  of  the  mortgagor 
are  a  sufiicient  foundation  for  the  appointment  of  a  re- 
ceiver. A  mortgagee  takes  his  security  with  full  know- 
ledge of  its  value,  and  if  he  takes  an  inadequate  security 
it  is  his  own  &ult.  K  the  buildings  have  been  burnt  down, 
or  have  been  permitted  to  decay,  or  waste  committed,  and 
the  property  has  depreciated  in  value  through  the  fault  or 
negligence  of  the  mortgagor  or  tenant  in  possession,  or 
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where  there  is  any  act  on  the  part  of  the  mortgagor  or 
Buch  tenant  which  showa  fraud  on  his  part,  or  makes  him 
chargeable  with  bad  faith  in  misappropriating  the  rents 
and  profits  for  other  purposes  than  that  of  keeping  down 
the  interest  on  the  encumbrances,  in  such  cases  the  court 
may  very  properly  appoint  a  receiver.  The  power  should 
be  exercised  with  great  caution  by  the  court,  and  only  in 
cases  where  there  appears  a  necessity  for  it. 

In  the  present  case,  it  appears  quite  clear  that  the  mort* 
gaged  premises  are  an  inadequate  security  to  pay  the 
mortgaged  debt.    The  insolvency  of  the  mortgagor  is  ad- 
mitted.   The  premises  are  now  in  the  possession  of  Jabez 
Hathaway  and  his  wife,  the  wife  holding  the  title  to  the 
equity  of  redemption.    They  are  also  insolvent    The 
equity  of  redemption  was  conveyed  to  Mrs.  Hathaway  in 
October,  1854.    The  petitioner  alleges,  that  when  the 
premises  were  conveyed  to  Mrs.  Hathaway,  it  was  upon 
the  agreement,  that  the  complainants'  two  thousand  dol- 
lars mortgage  should  be  reduced  to  fifteen  hundred  dol- 
lars ;  and  he  says,  that  in  consequence  of  this,  he  delayed 
enforcing  the  payment  of  his  mortgage.    This  is  denied 
by  Hathaway,  but  the  evidence  he  himself  produces  shows 
that  the  allegation  is  not  without  foundation.    He  pro- 
duces the  memorandum  of  the  purchase,  by  which  it  ap- 
pears that  twenty-five  hundred  dollars  w^re  to  remain  on 
mortgage  upon  the  premises.    The  amount  of  purchase 
money  was  to  be  thirty-six  hundred  dollars.    It  does  not 
appear  that  one  dollar  of  the  purchase  money  has  ever 
been  paid.    The  strong  presumption  is  that  it  has  not. 
Hathaway  has  had  the  benefit  of  his  own  aiffidavit  upon 
this  application,  and  that  of  the  person  from  whom  the 
conveyance  was  made  to  his  wife.    If  any  of  the  purchase 
money  had  been  paid,  they  would  not,  as  the  case  stood 
before  the  court,  have  omitted  stating  so  important  a  fiict. 
In  addition  to  this,  Hathaway  has  lately  offered,  if  any 
one  will  pay  off  the  encumbrances,  to  give  a  deed  for  the 
equity  of  redemption,  and  to  deliver  up  the  possessioB 
after  he  has  reaped  the  present  crops. 
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There  is  ft  peach  orchard  upon  the  premises,  and  the 
crop  of  peaches  is  shown  to  be  worth  three  or  fonr  hundred 
dollars.  The  application  is  only  for  a  receiver  to  take 
diarge  of  the  peach  crop. 

I  think  the  circumstances  under  which  Hathaway  and 
wife  hold  Hie  possession  of  the  property  entitle  the  peti- 
tioners to  have  a  receiver. 

Let  an  order  be  made  for  Hathaway  to  give  security  to 
the  amount  of  three  hundred  dollars  for  any  deficiency  to 
that  extent  in  paying  the  mortgage  encumbrances.  Khe 
refuses  to  give  such  security,  let  a  receiver  be  named. 


William  S.  Sears,  trustee,  &c.,  v$,  J.  P.  Jackson  and 

wife. 

Where  a  aait  at  law  has  been  diicontisaed  by  a  plaintiff  yolantarily,  or 
throagh  the  negligence  or  de&nlt,  in  any  way,  of  the  plaintiff,  and  a  new 
mit  is  brought  for  the  same  caiue  of  action,  or  where  a  aecond  sait  is  brooght 
to  try  the  same  qaestion  over  again,  as  in  ejectment  raits  to  try  the  same 
title,  a  ooart  of  law  will  order  the  second  sait  to  be  stayed  ontil  the  costs  of 
the  lirst  soit  are  paid.  A  court  of  equity  adopts  and  acts  upon  the  same 
principle. 

Where  the  cause  of  the  abatement  of  a  rait  is  an  act  of  Ood,  and  not  an  act 
within  the  control  of  the  party,  the  reason  for  the  rule  stated  does  not  apply. 

A  oourt^U  not  stay  the  proceedings  in  a  second  rait  until  the  costs  of  the 
first  rait  have  been  paid,  unless  in  the  fint  suit  the  party  was  legally  liable 
ibr  the  costs. 

Where  a  rait  abates  by  the  death  of  a  party  no  costs  will  be  awarded.  An 
ezoeptioo  has  been  made  to  the  general  rule  in  cases  where  the  eotis  are 
payable  out  of  a  ptnrtieuiar  fund,  or  are  cotmeoied  uriik  a  duif  towards  ike 
party  Maiming  eotte, 

B.,  as  trustee  for  F.,  held  a  bond  and  mortgage  as  a  trust  fund.  By  the  terms 
of  the  trust,  F.  had  the  right,  upon  B's  ^eath,  to  name  a  new  trustee.  B. 
filed  a  biU  to  foreclose  die  mortgage,  and  the  rait  abated  In  consequence  of 
his  death.  8.,  a  new  trustee,  nominated  by  F.,  filed  a  new  bill.  The  court 
refused  to  compel  8.  to  py  the  costs  of  the  first  suit  before  prooeediog  la 
the  loit  instituted  by  him. 
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In  October  term,  1849,  of  this  court,  Charles  Bdand 
filed  a  bill  upon  a  bond  and  mortgage,  executed  by  tilie 
defendants,  for  the  sale  of  the  mortgaged  premises  to  pay 
the  debt  secured  by  the  mortgage.  That  suit  abated  in 
consequence  of  the  death  of  the  complainant  The  suit 
could  not  be  revived,  because  although  the  bill  was  filed 
in  the  name  of  Charles  Boland,  it  was  in  fact  held  by 
him  as  the  trustee  of  Mrs.  Fowler,  who,  by  the  provisions 
of  the  trust,  had,  upon  the  death  of  the  trustee,  the  right 
to  nominate  a  new  trustee,  and  did  accordingly  nominate 
the  complainant  as  such  trustee.  He  filed  this  bill  in  his 
name  as  trustee,  and  for  the  same  purpose  that  the  bill  by 
Charles  Boland  had  been  filed. 

A,  Whitehead,  on  behalf  of  the  defendants,  now  moved 
that  the  proceedings  in  this  suit  be  stayed  until  the  costs 
of  the  former  suit  are  paid.  He  cited  Sooy  v.  McKean  and 
otherSy  4  HalsL  86 ;  Cooper  v.  Sheppard,  4  HalsL  96 ;  Swing 
a/nd  others  v.  The  InhabUants  of  the  Upper  AUovoays  creek, 
5  HaUt.  58. 

G.  M.  Robeson,  contra,  cited  Travis  v.  Waiers,  12  Johns. 
R  500 ;  Pell  v.  Oarr,  1  Hopk.  450 ;  2  Barb.  Ch.  P.  823 ; 
Mitford's  PL  59. 

The  Chakcellor.  Where  a  suit  has  been  discontinued 
by  a  plaintiff  voluntarily,  or  has  been  ended  through  the 
negligence  or  defiiult^  in  any  way,  of  the  plaintiff,  and  a 
new  suit  is  brought  for  the  same  cause  of  action,  or  where 
a  second  suit  is  brought  to  try  the  same  question  over 
again,  as  in  the  case  of  Melchart  v.  Halsey,  2  Bl.  Pep.  744 ; 
8  Wils.  150 ;  and  as  in  ejectment  suits  to  try  the  same 
title,  a  court  of  law  will  order  the  second  suit  to  be  stayed 
until  the  costs  of  the  first  suit  are  paid.  The  principle 
upon  which  the  court  acts  in  such  cases  and  its  propriety 
are  manifest.  A  court  of  equity  adopts  and  acts  upon  the 
same  principle. 
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Bat  the  reason  for  the  rule  does  not  exist  in  this  case. 
The  first  suit  was  not  discontinued  through  the  default  or 
negligence  of  the  complainant  Kor  is  this  suit  brought 
to  tiy  over  again  the  merits  of  the  same  case  which  has 
been  decided.  The  former  suit  was  abated  through  the 
act  of  God,  and  not  by  any  act  over  which  the  trustee  or 
etshd  que  tnisi  had  any  control. 

The  fact,  that  the  former  suit  was  in  the  name  of  Bo^ 
land  has  no  weight.  The  cestui  que  trust  is  the  real  party. 
JlBobmd  had  been  dismissed  in  the  suit  brought  by  him, 
and  a  decree  for  costs  against  him,  the  court  would  have 
compelled  the  new  trustee  to  pay  those  costs  before  pro- 
ceeding in  a  new  suit  in  his  own  name ;  because  although 
the  nominal  parties  upon  the  record  were  different,  yet 
the  real  party,  for  whose  benefit  the  suits  were  instituted, 
wd^  the  same  in  both  suits.  A  court  will  not  stay  the  pro- 
ceedings in  a  second  suit  until  the  costs  of  the  first  suit 
have  been  paid,  unless  in  the  first  suit  the  party  was  le- 
gally liable  for  the  costs.  Where  a  suit  abates  by  the 
death  of  a  party,  no  costs  will  be  awarded.  Travis  v.  Wd- 
ier9j  1  J.  C.  B.  89,  and  cases  there  cited.  In  the  case  of 
Pdb  and  others  v.  Coon  and  wifcy  1  Hopk.  Ch.  B.  460,  the  suit 
abated  by  the  death  of  one  of  the  complainants.  It  was  at 
the  election  of  the  surviving  complainants  whether  they 
would  revive  the  suit.  By  the  provisions  of  the  statute 
applicable  to  the  case,  the  surviving  parties  might  Imve 
proceeded  with  the  suit  on  motion  and  without  bill,  not- 
withstanding its  abatement.  The  court  refused  to  make 
an  order  dismissing  the  bill  with  costs ;  but  said,  a  de- 
cree might  be  made  declaff  ng  the  suit  abated,  and  that 
the  surviving  complainants,  not  having  proceeded  to  re- 
vive the  suit  or  to  prosecute  further,  according  to  the 
statute  and  the  order  of  the  court,  be  precluded  from  any 
further  prosecution  of  the  suit.  In  this  case,  the  first  suit 
having  abated  by  the  death  of  Boland^  the  defendants 
were  not  entitled  to  costs,  and  no  costs  could  be  awarded 
in  their  favor.    For  this  court  now  to  say,  that  this  pre- 
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sent  suit  should  not  proceed  until  the  defendants  were 
paid  their  costs  in  the  former  suit,  would  in  effect  be  to* 
a^ard  costs  to  the  defendants,  in  a  case  where  they  werei 
not  entitled  to  them. 

The  counsel  seek  to  take  this  case  out  of  the  general 
rule,  relying  upon  what  was  said  by  PlcUtj  J.  in  Travis  Vi 
WaterSy  12  Johns.  R.  506.  After  citing  the  cases,  th€l 
judge  says:  ^Mt  appears  to  be  an  established  rule  in 
equity,  that  where  there  has  been  no  decree  for  costs,  and 
the  suit  abates  by  the  death  of  the  party,  the  right  ta 
costs  up  to  that  time  is  extinguished,  unless  the  costs  are 
payable  out  of  a  particular  Jund,  or  are  connected  wUh  a  duty 
towards  the  party  claiming  costs.*' 

But  this  case  cannot  be  brought  within  this  exception* 
The  particular  fund  must  be  one  in  court,  or  one  over 
which  the  court  has  control.  As  in  SaU  v.  Smithy  1 B.  C 
JR.  438,  there  was  a  fund  in  the  bank,  which  had  been 
paid  there  under  the  order  of  the  court  before  the  death 
of  the  party,  until  the  question  of  costs  should  be  decided, 
that  being  the  only  matter  undetermined  in  the  cause. 
To  the  bill  of  revivor  there  was  a  plea  put  in  setting  up 
that  such  a  bill  could  not  lie  where  the  matter  of  costs 
was  the  only  question.  But  the  Chancellor  thought  the 
circumstance  of  the  costs  having  been  ordered  to  be  paid 
into  the  bank  took  the  case  out  of  the  general  rule,  and 
made  it  certainly  matter  of  revivor,  and  therefore  over- 
ruled the  plea. 

In  this  case  there  is  no  fund  in  court.  The  trust  fund 
is  alleged  to  be  in  the  hands  of  the  defendants,  and  this 
suit  has  been  instituted  to  rec#7er  it  If  the  costs,  then, 
are  to  come  out  of  the  trust  fund,  the  defendants  them- 
selves must  admit  they  have  the  fund,  and  must  pay  the 
costs.  I  do  not  mean  to  intimate,  however,  that  even  if 
the  fund  was  in  court,  I  would  take  these  costs  out  of  it. 
The  motion  must  be  denied. 
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Danibl  Oriffin  17^.  This  New  jEBsn*  Oil  Oompaky  and 

others. 

mi 

AUKngh  m  mortgage  is  upon  its  ftce  naarioaa,  by  being^  drawn  m  to  tec 
nren  per  cent.  intesMt,  it  is  oompetent  to  show  that\t  was  so  drawn 
miatske,  and  that  it  was  the  intention  of  the  parties  to  secore  six  per  q 
only. 

Where  A.  loans  money  to  an  incorporated  company,  and  exacts,  as  part  ooir 
sideration  for  the  loan,  that  the  company  shall  emt>loy  him  as  its  officer,  or 
agent,  at  an  exorbitant  price,  when  his  services  are  not  needed,  and  w^re 
not  in  fact  to  be  rendered,  the  contract  is  nsarious.      ^— —  — 

A  mortgage  to  secure  fatare  advanoes  is  good  and  valid  to  the  extent  of  the 
amonnt  secured  thereby,  and  it  is  not  necessary  that  the  purpose  should  ap- 
pear on  the  face  of  the  mortgage.  Such  mortgage9,JioweTer,are  objectiooable* 
and  ought  not  to  be  encouraged.  They  are  sustained  by  the  weight  of  an- 
tbority.  ^ 

A  judgment  subsequent  to  a  security  gfren  to  secure  fhtore  advances  has 
priority  over  all  advances  made  subsequent  to  the  existence  of  such  jndg* 
ment. 


The  case  is  sufficiently  stated  in  the  opinion  of  the 
Chancellor. 

James  S.  Nevius^  for  complainant. 
Isaac  W,  Scudder^  for  defendants. 

The  Chakcelloiu  This  bill  is  filed  upon  a  mortgage 
given  by  the  New  Jersey  Oil  Company  to  the  complainant. 
The  other  defendants  are  made  parties  to  the  suit,  by 
reason  of  their  claiming  liens  upon  the  mortgaged  pre- 
mises. The  difficulties  all  arise  in  reference  to  the  validity 
of  the  complainant's  mortgage,  and  as  to  its  priority  over 
the  liens  set  up  by  the  defendants.  The  New  Jersey  Oil 
Company  and  Jeremiah  S.  Bunco  &  Co.  have  put  in 
separate  answers  to  ttig^bill.  Both  answers  make  the  same 
issues  with  the  complainant. 

The  first  objection  made  against  the  complainant's 
mc^Higage  is  that  it  is  usurious.    There  are  two  distinct 
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grounds  upon  which  the  alleged  usury  is  sought  to  be 
maintained. 

One  is,  that  the  mortgage,  upon  its  face,  secures  more 
than  the  legal  rate  of  interest.  This  is  so ;  but  it  is  evi- 
dently a  mistake.  The  mortgage  refers  to  the  bond,  the 
payment  of  which  it  is  given  to  secure.  It  recites  the 
bond  as  conditioned  for  the  payment  of  ten  thousand  dol- 
lars, with  interest  thereon  at  and  after  the  rate  of  seven 
per  cent,  per  annum.  The  bond  is  produced.  It  draws  six 
per  cent,  interest  only.  The  mistake  is  accounted  for  from 
the  fact,  that  the  mortgage  was  drawn  by  a  scrivener  in 
the  city  of  New  York.  A  printed  form  of  mortgage,  such 
as  conforms  to  the  laws  of  New  York,  was  used,  and  this 
gave  rise  to  the  mistake.  The  mistake  is  further  apparent 
from  a  recital  in  an  agreement,  made  between  the  same 
parties,  bearing  the  same  date  with  the  bond  and  mortgage, 
and  being  a  part  of  the  same  transaction.  The  mortgage 
is  there  recited  as  given  to  secure  the  sum  of  ten  thousand 
dollars,  with  legal  interest  at  and  after  the  rate  of  six  per 
cent.  Besides  this,  it  is  proved  by  a  witness  who  nego- 
tiated the  loan,  that  the  contract  was  for  six  per  cent,  in- 
terest. 

Another  ground  of  the  alleged  usury  is,  that  a  bo^U3  of 
fifty  shares  of  stock  of  the  New  Jersey  Oil  Company  was 
given  as  part  consideration  for  the  loan,  and  an  engage- 
ment exacted  of  the  company  to  pay  the  complainant 
a  salary  at  the  rate  of  two  thousand  dollars  a  year.  This 
objection  has  given  me  much  trouble ;  and  it  is  not  with- 
out considerable  difficulty  that  I  have  arrived  at  the  con- 
clusion not  to  sustain  the  objection.  The  papers  them- 
selves, which  explain  the  transaction  between  the  parties, 
make  a  very  strong  impression  upon  the  mind,  that  the 
agreement  to  engage  the  complainant's  services  at  a  salary 
of  two  thousand  dollars  a  year,  and  to  give  him  the  stock 
as  a  bonus  for  his  services  in  carrying  out  certain  objects 
in  view  of  the  parties,  were  only  devices  to  cover  up  a 
usurious  contract.   By  the  agreement,  the  salary  and  bhnts 
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were  to  be  given  as  a  compensation  for  the  services  of  the 
complainant^  and  the  mortgage  was  given  in  part  to  secure 
the  salary.  At  the  time  of  the  loan,  the  company  was  in 
straightened  circumstances,  and  must  at  the  time  have 
yielded  to  the  fate  of  an  insolvent  company,  had  it  not 
have  been  for  the  pecuniary  assistance  afforded  them  by 
the  complainant.  The  fact  that,  under  such  circumstances, 
the  company  should  agree  with  the  man  who  advanced 
the  money  for  their  relief,  and  at  the  time  of  making  the 
loan,  engaged  his  services  at  a  high  price,  and  gave  him 
an  additional  bonus  for  his  services,  required  some  ex- 
planation to  relieve  the  transaction  from  the  strong  pre- 
sumption of  usury.  The  fact  that,  by  the  written  agree- 
ment of  the  parties,  the  salary  and  the  bonits  were  to  be 
given  as  the  consideration  for  the  services  of  the  com- 
plainant, would  not  weigh  a  feather  with  the  court,  if  it 
were  apparent  that  this  was  a  contrivance  between  the 
parties,  by  which  more  than  the  legal  rate  of  interest  was 
to  be  secured  to  the  lender.  K  the  complainant  exacted 
*of  the  company,  as  part  of  the  consideration  of  the  loan, 
that  the  company  should  employ  him  at  an  exorbitant 
price,  when  his  services  were  not  needed,  and  were  not  in 
fact  to  be  rendered,  the  contract  was  usurious.  The  com- 
plainant has  given  some  explanation,  independent  of  the 
documentary  evidence. 

The  testimony  of  Holmes  and  Jenkins^  who  appear  to 
have  been  the  agents  of  the  company  in  negotiating  with 
the  complainant  for  the  loan,  is  relied  upon,  as  well  as  the 
proof  of  services  actually  rendered  by  the  complainant, 
as  compensation  for  the  homts  and  the  amount  agreed 
upon  as  a  salary,  to  relieve  the  transaction  from  the  un- 
fiftvorable  appearances  which  attach  to  it,  as  far  as  the  pa- 
pers which  passed  between  the  parties  are  concerned. 

The  inclination  of  the  testimony  of  Holmes  and  Jenlms 
is  to  establish  that  the  agreement  for  the  salary  and  the 
bonus  was  entirely  distinct  from  the  loan  of  the  money. 
I  say  the  incUnalim  of  their  testimony,  because  these  wit- 
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nesses  do  not  put  the  matter  beyond  doubt,  and  neither 
of  them  ventures  to  say  that  the  complainant's  services 
would  have  been  engaged  without  his  undertaking  and 
agreement  to  furnish  the  money.  There  is  proof,  however, 
that  the  services  of  the  complainant  were  rendered,  and 
were  valuable  to  the  company.  He  superintended  the  com- 
pany's works,  and  by  his  energy  and  perseverance  they 
were  completed^  He  was  a  practical  mechanic,  and,  as 
superintendent,  discharged  all  the  duties  incumbent  on 
him  in  that  capacity.  There  is  conflicting  evidence  as  to 
his  capacity  in  certain  particulars,  but  as  to  his  general 
efliciency  there  is  no  question.  The  testimony  taken  is 
voluminous,  and  I  do  not  think  it  necessary  to  refer  to  it 
in  detail.  My  conclusion  is,  after  much  hesitancy,  not  to 
permit  the  defence  of  usury  to  prevail. 

The  mortgage  is  further  objected  to,  on  the  ground  that 
at  the  time  of  its  execution  the  debt  due  was  only  $1243.90, 
and  the  residue  was  for  future  advances ;  that  this  does 
not  appear  upon  the  face  of  the  mortgage,  but  on  the  con-  ^ 
trary,  the  mortgage  declares  that  the  debt  then  due  was 
ten  thousand  dollars.  It  is  insisted  that  a  mortgage  under 
such  circumstances  is  not  valid,  because  it  is  a  &aud  upon 
creditors.  0 

This  is  not  a  new  question.  It  has  been  much  discussed, 
and  has  been  frequently  reviewed  by  the  courts.  Such  a 
mortgage  was  sustained  in  the  case  of  Oraig  v.  Tappen^  2 
Sand.  Ch.  Rep.  78.  Numerous  authorities  are  there  cited 
and  reviewed.  The  court  said,  ^'  it  is  no  longer  a  question, 
that  mortgages  to  secure  future  advances  are  good  to  the 
extent  secured  thereby ;"  and  further  declared,  that  it  is 
not  necessary  that  the  intention  should  be  expressed  in 
the  mortgage.  The  authorities  settle  the  question,  and  I 
am  not  disposed  to  disturb  them.  And  yet  it  appears  to 
me  there  are  veiy  weighty  objections  to  a  mortgage  to  se- 
cure future  advances,  unless  it  is  so  expressed  on  the  face 
of  the  mortgage.  The  instrument  declares,  under  the  seal 
of  the  party,  that  the  debt  is  actually  due.   It  is  placed  on 
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the  record  as  an  encumbrance,  for  the  whole  amount,  on 
the  debtor's  property-   Why  should  not  the  mortgage  de- 
clare the  tnie  consideration  for  which  it  has  been  executed? 
It  may  operate  greatly  to  the  prejudice  of  creditors.    It 
does  deceive  and  mislead  them  when  they  apply  to  the 
records  for  the  purpose  of  ascertaining  the  condition  of 
their  debtor's  property.    They  find  it  encumbered  for  more 
than  its  value,  and  the  encumbrance  stands  there  to  enable 
the  debtor  to  obtain  money  which  ought  to  go  to  pay  his 
debts  already  contracted.   It  was  said  by  the  Assistant  Vice 
Chancellor,  in  the  case  of  Oraig  v.  Tappen^  that  the  record 
would  not  in  any  case  afford  the  creditor  any  certainty, 
and  that  he  may  make  application  to  the  mortgagee  to 
ascertain  whether  all  or  how  much  of  the  money  is  due. 
But  the  mortgagee  may  not  be  easy  of  access,  and  the 
creditor  not  be  able  to  avail  himself  of  the  necessary  in- 
formation.   He  finds  an  encumbrance  on  record  for  as 
much  as  the  debtor's  property  is  worth,  and  thinks  it  useless 
to  take  legal  means  to  secure  his  debt ;  whereas,  if  the 
mortgage  had  truly  expressed  the  debt  actually  due,  the 
creditor  might  have  secured  his  debt.    It  is  calculated  to 
put  a  creditor  off  his  guard — it  is  calculated  to  mislead 
him,  and  is  therefore  objectionable.    He  is  misled  by  the 
party's  executing  a  paper  which  is  false  upon  its  face,  and 
placing  it  upon  record  as  notice  of  what  is  due.   At  all 
events,  it  appears  to  me  to  be  of  doubtful  policy  to  en- 
courage such  securities.    If  the  transaction  is  an  honest 
one,  let  the  parties  place  the  truth  upon  the  record.   It  is 
unnecessary  to  speculate  how  it  may  work  mischief.   It 
ought  to  be  condemned,  when  it  is  ascertained  that,  in- 
stead of  expressing  the  true,  it  gives  a  false  consideration 
upon  its  face.   Notwithstanding  all  the  arguments  I  have 
seen  advanced  in  support  of  such  a  mortgage,  I  would  not 
give  it  my  judicial  sanction  if  the  question  were  newly 
presented.   But  as  I  stated,  the  authorities  are  in  &vor  of 
the  validity  of  such  mortgages,  and  they  are  such  as  I  feel 
bound  to  follow. 
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There  is  another  consideration  involved  in  the  character 
of  this  mortgage.  How  does  it  a£fect  subsequent  mortgage 
and  judgment  creditors  ?  This  mortgage  is  dated  the  first 
of  December,  1858.  Bunce  ^  Oo.  obtained  their  judgment, 
on  the  2l8t  of  March  following,  for' the  sum  of  (8021.67, 
and  on  the  same  day  issued  execution  upon  it.  On  the 
day  following,  the  complainant  had  notice  of  the  judgment 
This  judgment  has  priority  over  the  complainant's  mort- 
gage as  to  all  advances  made  after  the  entry  of  the  judg- 
ment. A  judgment  or  mortgage,  subsequent  to  a  mortgage 
given  to  secure  future  advances,  has  priority  over  all  ad- 
vances made  subsequent  to  the  existence  of  such  liens. 
Oraig  v.  Tapperij  2  Sand.  Oh.  Rep.  78 ;  Brinkerhoof  v.  Mar- 
vin,  5  J.  C.  Bep.  826. 

There  must  be  a  reference  to  a  master  to  take  the  ac- 
counts. In  taking  the  accounts,  the  master  will  take  the 
sum  of  (1248. 90,  as  due  to  the  complainant  at  the  time  of 
the  execution  of  his  mortgage.  The  complainant  must 
prove  what  advances,  if  any,  were  made  prior  to  the  date 
of  the  encumbrances  set  up  by  the  defendants,  and  as  to 
such  advances,  the  complainant  will  be  entitled  to  priority ; 
as  to  other  advances,  he  must  be  postponed  in  payment. 
The  master  must  require  proof  of  all  advances  made  by 
the  complainant  upon  his  mortgage.  The  alleged  settle- 
ments between  the  complainant  and  the  company  were 
sufficiently  impeached  to  justify  the  court  in  requiring  the 
complainant  to  make  proof  before  the  master. 


Philhoweb  vs.  Todi). 

A  party  having  oommenoed  a  sait  at  law,  this  conit  will  not  ent«rtain  a  biU 
to  change  the  forum  of  litigatioD,  uoleai  upon  wme  pecnliar  gioonda  c»f 
equity. 

A  oonrt  of  hw  is  the  proper  tribunal  to  inreftigate  the  legal  title,  and  a  ooort 
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of  equirf  will  interiiMV  only  to  proCact  an  eqtntaUe  against  a  strict  legal 

title,  or  fiir  the  purpose  of  oompelliog  a  disoovery  to  protect  the  legal  title. 
Where  the  bill  shows,  upon  its  face,  that  the  oomphdnaDt  has  the  legal  title, 

and  a  complete  legal  defence  to  an  action  of  ejectment,  this  oonrt  will  not 

interfere  with  the  snit  at  law. 
The  bill  most  show  dearly  the  gronnds  of  equity,  and  they  mnit  not  be  left 

to  inference. 


•71  N.  IHUs  and  E.  W.  Whelpley^  for  complainant. 
S.  B.  Bansamy  for  defendant 

The  Chancellob.  The  bill  is  filed  to  restrain  the  de- 
fendant from  prosecuting  an  action  of  ejectment  against 
the  complainant,  brought  to  recover  the  possession  of  a 
tract  of  land  in  the  county  of  Somerset.  The  defendant 
clmms  the  land  by  virtue  of  a  deed  from  William  Todd, 
of  the  9th  of  November,  1841.  The  complainant  claims 
by  a  sheriff's  deed  under  a  judgment  and  execution  at  law 
against  the  said  William  Todd,  which  judgment  is  prior 
in  point  of  time  to  the  defendant's  deed.  Now  the  de- 
fendant having  commenced  his  suit  at  law,  the  complain- 
ant is  not  entitled  to  file  his  bill,  and  change  the  forvm 
of  litigation,  unless  upon  some  peculiar  grounds  of  equi- 
ty. If  he  has  a  legal  defence,  he  must  make  it  at  law.  A 
court  of  law  is  the  proper  tribunal  to  investigate  the  legal 
title,  and  a  court  of  equity  will  only  interfere  to  protect 
an  equitable  against  a  strict  legal  title,  or  for  the  purpose 
of  compelling  a  discovery  to  protect  the  legal  title. 

This  bill,  upon  the  &ce  of  it,  shows  that  the  complain- 
ant has  the  legal  title,  and  has  a  complete  legal  defence  to 
the  ejectment  at  law.  If  this  is  so,  he  does  not  need  the 
protection  of  this  court,  and  has  no  right  to  the  injunc- 
tion. The  bill  shows  that  the  judgment  under  which  the 
complainant  holds  is  prior  in  time  to  the  defendant's  deed, 
and  does  not  show  any  ground  upon  which  its  priority 
can  be  questioned.  If  his  bill  is  true,  all  the  complainant 
need  do  is  to  show  his  deed  on  the  trial  at  law,  and  it 
must  prevail.  He  is  under  no  embarrassment  of  any 
kind.  He  requires  no  aid  from  this  court  for  any  purpose. 
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It  is  true  the  bill  indirectly  charges,  or  rather  insinaates, 
that  the  defendant's  deed  is  fraudulent,  and  was  taken  un- 
der circumstances  which  makes  it  a  fraud  in  the  defend- 
ant to  set  it  up  against  the  complainant's  title.  But  if  the 
complainant's  deed  has  priority,  as  the  complainant  main- 
tains by  his  bill,  it  matters  not  whether  the  defendant's 
title  is  fraudulent  or  not ;  it  cannot  prevail  over  the  com- 
plainant's prior  title,  even  if  it  is  bona  fde.  It  is  an  un- 
profitable undertaking,  therefore,  for  the  complainant  to 
attempt  to  prove  it  fraudulent. 

The  case  was  argued  upon  a  very  different  assumption 
of  facts  from  those  stated  in  the  bill.  It  was  insisted  that, 
under  the  fact  and  circumstances  set  out  in  the  bill,  if 
there  was  any  mistake  in  the  sherifi*'8  sale,  the  defendant 
should  not  be  permitted  to  set  up  that  mistake  as  against 
the  complainant's  title.  But  the  court  cannot  sustain  a 
bill  or  hold  an  injunction  upon  a  hypothetical  case.  If 
there  was  a  mistake,  the  complainant  must  point  it  out, 
and  admit  it  before  it  can  be  relieved  against.  This  case 
has  been  before  the  Court  of  Errors  and  Appeals^  and  I 
may  advert  to  the  particulars  of  it,  so  far  as  they  appear 
in  the  opinion  of  that  court,  not  as  any  part  of  this  case 
upon  which  I  may  found  my  judgment,  but  as  an  illustra- 
tion of  the  propriety  of  the  principles  upon  which  my 
decision  is  based. 

This  same  ejectment,  which  is  the  cause  of  filing  the 
present  bill,  was  tried  at  law,  and  after  the  parties  had 
shown  their  respective  titles,  the  plaintiff  in  ejectment 
offered  to  show  that  though  the  sheriff's  deed,  under 
which  this  complainant  now  claims,  embraces  the  property 
in  dispute  between  the  parties,  yet  that  in  point  of  fact  the 
sheriff  never  advertised  and  sold  the  property.  The  court 
decided  that  the  evidence  was  inadmissible,  and  overruled 
it,  and  the  complainant  in  this  suit  obtained  a  verdict 
The  Court  of  Errors  and  Appeals^  upon  a  writ  of  error, 
reversed  the  decision  of  the  court  below,  and  decided  that 
the  evidence  offered  should  have  been  admitted.  This  be- 
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ing  the  highest  tribunal  in  the  state,  it  is  the  law  by  which 
this  court  must  be  governed — ^that  if  the  property  was  not 
advertised  by  the  sheriff,  his  deed  did  not  convey  the  pro- 
perty. Now  the  object  of  this  bill  is  to  obtain  a  decree 
that  the  complainant's  title  shall  prevail,  although  the 
property  was  not  advertised  by  the  sheriff.  It  is  evident 
that  the  only  ground  upon  which  the  complainant  has 
any  equity  upon  which  a  bill  can  be  maintained  is,  that 
the  sheriff  did  not  advertise  according  to  law.  But  if  this 
is  the  ground  of  the  complainant's  relief,  he  must  admit 
the  fact  upon  which,  alone,  it  is  founded.  He  does  not  ad- 
mit the  fact;  on  the  contrary,  he  insists  that  the  proceed- 
ings were  all  regular  and  according  to  law.  But  if  this  is 
so,  he  wants  no  assistance  from  a  court  of  equity.  The 
trouble  of  the  complainant  is  here.  He  is  unwilling  to 
admit  there  was  any  mistake  in  the  sheriff's  advertise- 
ments. That  fact  is  still  disputed  at  law.  The  burthen  of 
proof  is  with  the  other  party.  The  complainant  has  the 
sheriff^s  deed,  which  is  prima  facie  good ;  and  whether  the 
sheriff  did  advertise,  is  a  question  the  negative  of  which 
the  other  party  must  prove.  Under  these  circumstances, 
the  complainant  is  unwilling  to  admit  the  fact  of  the  mis- 
take, and  run  the  risk  of  this  court's  saying  it  could  not 
help  him,  even  admitting  the  mistake.  With  such  a  result 
in  this  court,  the  admission  of  the  complainant  would 
conclude  him  in  the  court  of  law.  The  complainant  had 
to  choose  between  the  two  tribunals.  He  has  framed  his 
bill  in  such  a  manner  as  to  compel  the  defendant  to  show 
the  mistake ;  and  if  he  succeeds  in  that,  then  the  com- 
plainant has  another  chance  of  success  upon  the  merits 
of  the  controversy.  This  he  cannot  do.  The  only  ground 
upon  which  this  court  can  assume  jurisdiction,  and  oust 
the  legal  tribunal,  is  upon  the  ground  that  there  was  a 
mistake.  If  the  complainant  is  unwilling  to  admit  the 
mistake,  he  must  rest  upon  his  legal,  and  not  his  equita- 
ble title. 

The  injunction  must  be  dissolved,  and  the  bill  dismissed 
with  costs. 


i 
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Henry  McCall,  junior,  v$,  John  Yard  and  others. 

If  a  person  purchase  an  estate  knowing  it  to  be  in  the  possession  of  tenants, 
he  purchases  subject  to  their  estates. 

Bat  the  purchaser  must  have  notice  of  the  possession  before  he  is  bound  to 
inquire  into  the  estate.  If  the  possession  is  of  such  a  character  that  it  is 
visible  and  notorious,  then  he  will  be  presumed  to  have  knowledge  of  the 
possession.  But  if  the  possession  is  such  as,  from  its  character,  is  not  visible 
and  of  common  report,  and  would  not  attract  the  attention  of  an  observing 
man,  then  it  is  not  such  a  possession  as  is  calculated  to  provoke  inquiry  and 
put  a  party  upon  his  diligence,  and  a  bona  fide  purchaser  ought  not  to  be 
concluded  by  it. 

On  the  Ist  of  May,  1819,  F.  F.  G.,  for  the  consideration  of  $1600,  conveyed  to 
H.  W.,  her  heirs  and  assigns,  a  mill  seat  with  all  its  privileges,  with  the  pri- 
vilege of  overflowing  adjacent  lands  of  P.  F.  G.,  for  the  consideration  of 
$180  a  year.  The  rights  of  the  grantee  under  the  deed  became  vested  in 
C.  M*  W.  and  L.  G.  W.,  as  devisees  of  the  grantee.  On  the  3  Ist  of  Decern- 
ber,  1822,  P.  F.  G.  leased  to  C.  M.  W.  and  L.  G.  W.,  for  the  term  of  fifty 
years,  at  a  yearly  rent  of  $132.50,  four  acres  of  land,  adjacent  to  the  mill  seat 
conveyed  by  the  deed  of  1819,  and  then  conveyed  all  their  rights,  as  such 
devisees  and  grantees,  to  L.  W.  Afterwards  P.  F.  G.  mortgaged  all  his  lands 
to  £.  M.  Subsequently,  and  on  the  24th  of  January,  1831,  P.  F.  G.  by  deed, 
after  reciting  his  conveyance  to  H.  W.  and  the  lease  to  G.  M.  W.  and  L.  G. 
W.,  and  that  all  the  rights  under  the  said  deed  and  lease  had  become  vested 
in  L.  W.,  and  that  P.  F.  G.  and  L.  W.  were  desirous  that  those  rights  which 
had  become  thus  vested  in  L.  W.  should  be  surrendered,  and  Others  substi- 
tuted, and  the  yearly  rents  surrendered  for  a  sum  certain  in  lieu  thereof,  did, 
for  the  consideration  of  $1200,  grant  and  sell  to  L.  W.  all  the  rights  and  pri- 
vileges mentioned  in  the  lease  to  0.  M.  W.  and  L.  G.  W.,  and  all  the  water 
rights  and  privileges  which  P.  F.  G.  owned,  and  the  right  to  use  and  over- 
flow the  same,  and  did  acknowledge  that  the  said  sum  of  $1200  was  in  full 
satifl&ction  of  all  yearly  rents  and  demands  arising  under  the  lease  aforesaid. 
Although  the  rights  of  L.  W.  under  the  deed  of  1831  were  substituted  for 
those  under  the  deed  of  1819,  and  the  same  right  of  overflowing  reaffirmed 
and  secured,  the  mortgage  to  E.  M.,  although  subject  to  the  deed  of  1819,  is 
discharged  from  all  lien  to  which  it  was  so  subject  by  the  deed  of  1831. 

In  a  bill  to  foreclose  a  mortgage,  the  rights  of  all  encumbrancers  at  the  com- 
mencement of  the  suit  not  made  parties  are  not  bound  or  affected  by  the 
decree. 

If  the  first  mortgagee  bring  a  bill  to  foreclose  against  the  mortgagor,  and  obtaia 
a  decree  without  making  subsequent  encumbrancers  parties,  their  rights  are 
not  foreclosed,  and  their  remediea  still  remain  against  a  purchaaer  daiming 
under  the  decree.  1  Stock,  358. 

The  Trenton  Bank,  as  the  assignee  of  the  mortgage  to  E.  M.,  foreclosed  the 
same,  and  sold  under  a  decree  of  this  court.-  L.  W.  was  not  made  a  party  to 


US6.]  CASES  IN  CHANCEftT.  69 

McOaU  «.  Yard. 

tbe  init.  The  bank,  with  fall  knowledge  of  L.  Wa  rights,  pnrchaMd.  The 
bank  sold  to  the  defendant,  Yard,  salgect  to  whatover  rights  L.  W.  might 
have.  The  bank  would  not  have  beea  permitted  to  treat  L.  W.  as  a  tres- 
passer; the  grantee  of  the  bank,  nnder  the  circamstanoes,  eigoined  from 
prosecQtlng  a  salt  at  law  against  L.  W's  grantee  for  exercising  his  right  under 
the  deed  of  P.  F.  G.  to  L.  W.  of  1831. 


M.  BeasUy  and  W.  L.  Dayiony  for  complainants. 
W.  Ifalsiedj  for  defendant,  Yard. 

<7.  F.  Mandolphy  for  other  defendants. 

The  Chancellor.  On  the  first  of  May,  1819,  Hannah 
Wells,  under  whom  the  complainant  holds  his  title,  was 
seized  and  possessed  of  the  mill  seat  on  the  Assanpink 
creek,  then  known  by  the  name  of  "the  Trenton  mills," 
now  the  "  Eagle  factory."  Plunket  F.  Glentworth  was  then 
the  owner  of  a  mill  seat  a  short  distance  above,  on  the  same 
stream,  and  also  of  a  tract  of  land  a<^acent  to  his  mill 
seat.  Plunket  F.  Glentworth  and  his  wife,  by  their  deed, 
bearing  date  the  said  first  day  of  May,  for  and  in  consid- 
eration of  the  sam  of  $1600,  granted  to  the  said  Hannah 
Wells,  her  heirs  and  assigns,  all  their  right,  title,  and  in- 
terest to  the  said  water  right  and  privilege ;  but  with  the 
proviso,  that  if  in  using  that  right  and  privilege  in  raising 
the  water  in  the  mill  pond  of  the  said  Hannah  Wells,  the 
lands  of  the  said  Glentworth,  lying  adjacent  to  the  mill 
seat,  should  be  overflowed  or  damaged  in  ordinary  times, 
that  then  the  said  Hannah  Wells,  her  heirs  or  assigns, 
should  pay  to  the  said  Glentworth,  his  heirs  or  assigns, 
the  sum  of  one  hundred  and  eighty  dollars,  for  each  and 
every  acre  so  overflowed  or  damaged,  which  sum  should 
be  deemed  and  taken  as  fall  satisfaction  of  such  overflow 
and  damage,  and  should  never  be  demanded  or  paid  again 
for  the  same  land  so  overflowed  or  damaged. 

By  the  death  of  Mrs.  Wells,  the  title  to  the  mill  and  all 
these  water  rights  became  vested  in  her  sons,  Charles  M. 
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and  Lamar  G.  Wells,  as  her  devisees.  On  the  81st  of 
December,  1822,  Glentworth  and  wife,  by  their  indenture 
of  lease  of  that  date,  leased  to  the  Wells\  for  the  term 
of  fifty  years,  at  an  annual  rent  of  $182.60,  four  acres  of 
land  acy  acent  to  the  mill  seat  conveyed  by  the  deed  of  the 
first  of  May,  1819.    This  lease  was  never  recorded. 

On  the  14th  of  July,  1827,  Glentworth  and  wile  mort- 
gaged all  his  lands  on  the  Assanpink  creek  to  Elizabeth 
Marshall,  to  secure  tke  payment  of  (4000 ;  and  on  the 
twentieth  of  October,  1829,  they  executed  a  second  mort- 
gage to  Elizabeth  Marshall,  to  secure  the  further  sum  of 
$1000.  These  mortgages  were  afterwards  assigned  to  the 
Trenton  Bank. 

On  the day  of 182 — ^  Charles  M.  and  Lamar  6. 

Wells  conveyed  to  Lewis  Wain  the  Eagle  fiawtory  and  aU 
the  water  rights  and  privileges  which  they  were  seized  of 
under  Hannah  Wells. 

On  the  24th  of  January,  1881,  Glentworth  and  wife,  by 
their  deed,  after  reciting  the  conveyance  to  Hannah  Wells 
of  the  Ist  of  May,  1819,  and  the  lease  to  C.  M.  and  L.  G. 
Wells,  of  the  Slst  of  December,  1822,  and  that  the  rights 
and  property  therein  and  thereby  leased  and  conveyed 
had  become  vested  in  Lewis  Wain,  and  that  the  said 
Glentworth  and  Wain  were  desirous  that  those  rights 
and  privileges  which  had  become  thus  vested  in  Wain 
should  be  surrendered,  and  others  substituted,  and  the 
yearly  rents  mentioned  in  the  several  indentures  should 
also  be  surrendered,  for  a  sum  certain  in  lieu  thereof,  did, 
for  and  in  consideration  of  the  sum  of  $1200,  grant  and 
sell  to  the  said  Wain  all  the  water  rights  and  privileges 
mentioned  in  the  deed  of  lease  to  Charles  M.  and  Lamar 
G.  Wells,  together  with  all  the  rights  and  water  privileges 
attached  to  and  belonging  to  the  land  which  the  said 
Glentworth  owned  on  the  Aissanpink  creek,  and  the  full 
and  perfect  right  to  use  the  same,  and  flow  back  the  water 
of  the  Assanpink  creek  from  the  mill,  and  in  and  upon 
the  lands  of  the  said  Glentworth ;  and  the  said  Gleut- 
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worth  and  his  wife  did,  in  and  by  the  aaid  deed,  acknow- 
ledge that  the  said  snm  of  (1200  was.  received  by  them  in 
lieu  of  and  in  full  satisfaction  of  the  yearly  rents,  and  all 
other  claims  and  demands  arising  by,  from,  and  under 
the  said  lease. 

The  Trenton  Bank,  as  the  assignee  of  the  Marshall 
mortgages,  filed  a  biU  for  the  foreclosure  and  sale  of  the 
mortgaged  premises.  Lewis  Wain  was  not  made  a  party 
to  this  bill.  The  only  defendants  were  the  executors,  devi- 
sees, and  heirs  at  law  of  Plunket  F.  Glentwortb. 

The  mortgaged  premises  were  sold  by  virtue  of  a  de- 
cree in  tliat  suit,  and  after  paying  off  the  mortgages  there 
was  a  surplus  of  the  proceeds  of  sale  of  nine  hundred 
and  sixtv-one  dollars  and  nine  cents,  which  was  paid  over 
to  the  draendants  in  the  suit.  The  Trenton  Bank  was  the 
purchaser  at  the  sale,  and  a  deed  was  made  to  them  of  the 
mortgaged  premises.  Subsequently  the  bank  sold  the 
premises  to  Philemon  Dickinson  and  others.  They  al- 
lotted the  tract  into  parcels,  which  they  from  time  to  time 
sold  to  various  individuals;  and  one  tract,  lying  along 
and  contiguous  to  the  creek,  is  now  owned  by  one  of  the 
defendants,  John  Yard,  jun. 

In  July,  1850,  John  Yard,  jun.,  brought  an  action  on 
the  case,  in  the  Circuit  Court  of  the  county  of  Mercer, 
agEunst  the  complainant,  to  recover  damages  for  the  over- 
flow of  his  said  tract  of  land  by  means  of  the  dam  of  the 
Eagle  fiftctoiy. 

Upon  the  documentary  case,  as  I  have  stated  it,  and 
some  &cts  which  will  be  referred  to  incidentally  in  this 
(pinion,  the  complainant  filed  his  bill,  praying  that  he 
might  redeem,  if  his  title  was  subject  to  the  Marshall 
mortgages,  or  that  he  might  have  such  other  relief  as  he 
was  entitled  to,  to  secure  his  right  of  overflowing,  and  in 
the  mean  time  to  eiijoin  further  proceedings  in  the  suit  at 
law.  The  land  which  was  covered  by  the  Marshall  mort- 
gages is  held,  in  separate  tracts,  by  some  nineteen  differ- 
ent owners,  all  of  whom  are  made  defendants  to  this  suit. 

Vol.  in.  f 
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Both  parties  claim  under  Plunket  F.  Glentworth.  The 
defendant,  Yard,  claims  through  the  Marshall  mortgages ; 
the  complainant,  by  a  title  superior  to  the  mortgage  title, 
and  also  under  equities  subject  to  that  title. 

And  first,  let  us  see  whether  the  complainant  has  any 
title  superior  to,  and  which  will  override  the  mortgage 
title.  The  defendant.  Yard,  has  the  fee  simple  in  the 
premises.  All  that  the  complainant  claims  is  an  easement, 
a  right  to  overflow  the  land  at  his  pleasure,  by  damming 
the  Assanpink  to  supply  his  mill  with  water. 

By  the  indenture  of  the  Ist  of  May,  1819,  from  Glent- 
worth and  wife  to  Hannah  Wells,  she  acquired  the  right 
to  overflow  the  lands  afterwards  mortgaged  to  Elizabeth 
Marshall,  subject  to  the  payment  of  one  hunc^d  and 
eighty  dollars  an  acre  for  so  much  of  the  land  as  should 
be  80  overflowed ;  and  this  right  was  secured  to  the  grantee 
without  forfeiture  for  non  user.  But  this  deed  was  not 
recorded  until  after  the  recording  of  the  Marshall  mort- 
gages ;  and  the  rights  of  the  grantees  under  that  deed 
must  be  subject  to  these  mortgages,  unless  it  can  be 
shown  that  the  mortgagee  took  her  mortgages  with  no- 
tice of  the  prior  unrecorded  deed. .  The  bill  charges  such 
notice.  It  alleges  that,  at  the  time  of  the  giving  of  the 
mortgages,  the  water  rights  and  privileges  under  the  deed 
of  1819  were  openly  exercised  and  enjoyed,  and  that  at 
that  time,  and  for  a  long  time  before,  tiie  water  flowed 
back  upon  the  premises,  so  as  visibly  to  submerge  certain 
low  parts  of  the  same,  and  that  from  this  circumstance 
the  complainant  is  led  to  believe  that  the  mortgagee  knew 
of  the  grant  of  the  right  to  overflow.  It  is  true,  if  a  per- 
son purchase  an  estate  knowing  it  <o  be  in  the  possession 
of  tenants,  he  purchases  subject  to  their  estates.  Story's 
JEq.  §  399,  and  note  2.  But  the  purchaser  must  have  no- 
tice of  the  possession  before  he  is  bound  to  inquire  into 
the  estate.  If  the  possession  is  of  such  a  character  that 
it  is  visible  and  notorious,  then  he  will  be  presumed  to 
have  knowledge  of  the  possession.    But  if  the  possession 
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is  sacli  as  from  its  yeiy  character  is  not  visible  and  of 
common  report,  and  would  not  attract  the  attention  of  an 
observing  man,  then  it  is  not  such  a  possession  as  is  cal- 
culated to  provoke  inquiry  and  put  a  party  upon  his  dili- 
gence, and  a  Ixmafde  purchaser  ought  not  to  be  concluded 
by  it  Whether  this  land  was  overflowed  prior  to  the 
execution  of  the  Marshall  mortgages,  so  as  to  render  such 
overflow  visible,  is  left  quite  uncertain  by  the  evidence. 

The  same  observations  are  applicable  to  the  lease  of  the 
Slst  of  December,  1822.  That  lease  was  never  recorded, 
and  it  is  not  alleged  that  Elizabeth  Marshall  had  any  ac- 
tual notice  of  it.  Besides,  from  the  best  examination  I 
have  been  able  to  give  of  the  evidence,  I  do  not  believe 
that  the  lease  has  any  reference  to  the  land  now  owned 
by  the  complainant.  It  is  a  lease  for  fifty  years  of  the 
mill  seat,  and  eight  acres  of  land  adjacent,  described  by 
metes  and  bounds ;  and  although  it  is  described  in  a  sub- 
sequent deed  as  a  demise  for  the  mill  seat  ani  right  to  over- 
flow the  lands  of  the  parties  of  the  first  part  thereto^  it  grants 
no  such  right,  except  as  to  the  eight  acres  adjacent  to  the 
mill  seat.  The  premises  now  owned  by  the  defendant. 
Yard,  is  no  part  of  the  eight  acres. 

I  do  not  consider,  however,  these  questions  arising  upon 
the  deeds  referred  to  as  of  much  importance  in  settling 
this  case.  Whatever  rights  could  have  been  acquired 
under  them,  even  if  they  had  been  promptly  recorded  as 
against  the  subsequent  mortgage,  those  rights  were  sur- 
rendered and  absolutely  extinguished  by  the  deed  of  the 
24th  of  January,  1881,  from  Qlentworth  and  wife  to  Wain, 
which  was  four  years  subsequent  to  the  first  mortgage 
and  two  years  after  the  second  mortgage.  By  the  deed  of 
January,  1831,  all  the  rights  and  privileges  granted  by  the 
indentures  of  May,  1819,  and  of  December,  1822,  and 
which  were  then  vested  in  Lewis  Wain,  were  surrendered, 
and  others  were  substituted  in  their  stead.  The  right  of 
Wain  to  the  mill  seat,  and  to  overflow  the  lands  of  the 
grantors,  as  the  same  bad  been  acquired  by  the  previous 
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deeds,  was  extingoishedy  and  the  right  of  the  grantors  to 
the  yearly  rent  was  released.  As  a  subsUtuie  for  these  rights, 
as  the  deed  expresses  it,  Glentworth  and  his  wife,  for  a 
consideration  of  (1200  then  paid,  granted  to  Lewis  Wain 
the  right  to  overflow  all  Olentworth's  lands  lying  along  the 
Assanpink  creek.  This  included  the  land  embraced  in  the 
Marshall  mortgages.  By  this  deed.  Wain  acquired  no 
more  right  to  the  overflow  than  was  then  already  vested  in 
him.  It  made  the  payment  of  (1200  a  fall  consideration 
for  those  rights,  in  lieu  of  the  rents  reserved  and  of  the 
covenants  by  which  )xe  was  bound. 

It  \^4s  insisted,  on  behalf  of  the  complainant,  that  the 
rights  of  Wain  under  the  deed  of  1881,  being  substituted 
for  those  under  the  deed  of  1819,  and  the  same  right  of 
overflowing  being  reaflirmed  and  secured  to  him,  which 
he  possessed  before,  if  the  Marshall  mortgages  were  sub- 
ject to  that  right  of  overflow,  as  secured  by  the  deed  of 
1819,  in  equity,  they  should  continue  subject  to  it. 

But  it  will  be  seen,  at  a  glance,  that  this  would  be  do- 
ing great  injustice  to  the  mortgagee.  If  Mrs.  Marshall 
took  her  mortgages  subject  to  the  deed  of  1819,  while 
they  are  to  bear  the  burthen  of  the  encumbrances,  they 
are  also  entitled  to  all  the  relief  which  can  be  derived 
from  the  encumbrance  itself.  By  that  deed,  the  grantee 
paid  to  the  grantor  sixteen  hundred  dollars  for  the  privi- 
lege of  backing  the  water  of  the  Assanpink  upon  certain 
lands  of  the  grantor,  and  the  grantee  acquired  the  right  to 
back  water  upon  and  overflow  other  lands  of  the  grantor 
(which  were  the  lands  subsequently  included  in  the  mort^ 
gages),  subject  to  the  payment  (180  an  acre  for  every  acre 
overflowed.  Now,  after  the  execution  of  the  mortgages, 
the  payment  of  (180  an  acre  for  overflowing  enured  to 
the  benefit  of  the  mortgagee.  The  mortgagee  held  sub- 
ject to  this  right  of  overflow,  but  was  entitled  to  the  bene- 
fit of  the  remuneration  for  it  secured  by  the  deed.  And 
yet  by  the  deed  of  1831,  subsequent  to  tbe  mortgages,  the 
mortgagor  confirms  the  right  to  overflow  the  lands  which 
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he  had  conveyed  away  by  mortgage,  ezlinguiBhes  the  right 
then  in  the  mortgagee,  of  demanding  and  receiving  (180 
for  every  acre  that  might  thereafter  be  overflowed,  and  re- 
ceive^ ^1200  for  a  right  which,  with  his  lands,  he  had 
mortgaged  for  (5000.  If  the  deed  of  1831  can  be  looked 
npon,  in  equity,  as  a  mere  substitute  for  that  of  1819,  and 
the  mortgages  subject  to  it,  then  the  mortgages,  by  this 
equity,  have  become  lessened  in  value  $1200.  That  can- 
not be.  By  the  deed  of  1831,  the  right  of  Wain  to  over- 
flow the  mortgaged  premises  under  and  by  virtue  of  any 
previous  deeds  was  extinguished,  and  he  thereafter  held 
the  right  subject  to  the  Marshall  mortgages. 

What,  them,  was  the  equity  of  Wain  under  the  deed  of 
1831,  in  reference  to  the  prior  mortgages  held  then  by 
the  Trenton  Bank,  as  the  assignee  of  Elizabeth  Marshall  ? 
It  was  the  equity  of  redemption — ^the  right  to  redeem  the 
mortgages,  and  extinguish  the  mortgagee's  title.  There 
is  but  one  of  two  ways  by  which  he  could  be  deprived  of 
that  right — ^by  possession  by  the  mortgagee  under  his 
mortgage  for  a  period  of  twenty  years,  or  by  a  decree  of 
this  court  foreclosing  his  right  to  the  equity  of  redemp- 
tion. Possession  under  the  mortgage  is  not  alleged ;  but 
it  is  insisted  that  the  equity  has  been  foreclosed  by  a  de- 
cree of  this  court. 

At  the  time  the  bill  was  filed  upon  the  Marshall  mort- 
gages for  a  foreclosure  and  sale  ^of  the  mortgaged  pre- 
mises, Wain  was  the  owner  of  the  right  now  asserted  by 
the  complainant.  Wain  was  not  a  party  to  the  foreclosure 
suit.  His  equity  of  redemption  was  not  foreclosed  by  that 
decree.  ISo  one  was  bound  by  that  decree,  nor  was  any 
one's  rights  affected  by  it,  except  the  rights  of  those  who 
were  parties  to  the  suit.  I  had  occasion  to  declare  what 
the  law  was,  and  how  the  right  of  the  equity  of  redemp- 
tion was  affected  when  a  party  entitled  to  that  equity  was 
not  a  party  to  the  decree,  when  this  case  was  before  me 
on  a  motion  to  dissolve  the  injunction.  1  Stockton  358.  In 
the  case  of  Ocmlnf  v.  Bidgway  and  others^  decided  by  the 
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late  Chancellor  WtZkom^on,  in  October  term,  1826,  and 
which  was  affirmed  in  the  Court  of  Appeals,  Maj  term, 
1829,  Ridgway,  holding  the  first  mortgage,  filed  his  bill 
against  the  mortgagors  without  making  an  j  of  the  ^cum- 
brancers  parties  to  the  suit  He  obtained  a  decree,  and 
sold  the  mortgage  premises  under  it,  which  brought  more 
than  the  amount  due  on  the  Ridgway  mortgage :  the  sur- 
plus was  paid  to  the  mortgagor.  The  bill  was  brought  by 
Ganby  to  set  aside  the  decree,  and  praying  that  Ridgway 
might  be  decreed  to  pay  the  complainant,  from  the  pro- 
ceeds of  the  sheriff's  sale,  the  amount  due  him  on  his 
mortgage.  The  bill  was  dismissed,  on  the  ground  that 
Ganby,  having  been  no  party  to  the  suitbroi%ht  by  Ridg- 
way, he  was  in  no  wise  affected  by  the  decree ;  that  his 
rights  under  his  mortgage  remained  unimpaired,  and,  con- 
sequently, he  could  maintain  no  suit  against  Ridgway  per- 
sonally for  an  account  or  otherwise.  The  cases  to  sustain 
the  Chancellor  in  the  position  are  numerous.  Bishop  of 
Winchester  v.  Beaver^  8  Ves.  314 ;  Polk  v.  Lord  Clinton^ 
12  Ves.  68 ;  Sherman  v.  CoXj  Rep.  in  time  of  Finch  406,  S. 
C;  3  Ch.  Rep.  88,  decided  in  1674 ;  Gfriswold  v.  Marshma^ 
2  Ch.  Ga.  170 ;  Lomax  v.  £ick,  2  Van.  185 ;  Draper  v. 
JenningSy  2  Vem.  618 ;  Godfrey  v.  ChadweU,  2  Vem.  601 ; 
Morrel  v.  Western^  2  Vem.  663 ;  Haines  et  al.  v.  Beach  ei 
al.,  3  Johns.  Ch.  Rep.  469 ;  Cook  et  al.  v.  Mancius  and  wife^ 
6  Johnjs.  Ch.  Rep.  89 ; ,  Cripp  v.  Heath,  7  Vem.  §  2,  /.  2 ; 
Draper  v.  The  JSarl  of  Clarendon,  2  Vem.  817 ;  Hobart  v. 
Abbotty  2  P.  Wms.  643 ;  FeU  v.  Broum,  2  Bro.  276 ;  Needier 
V.  Deebkj  1  Ch.  Cos.  299 ;  Gore  v.  StackpoUj  1  Dow.  31 ; 
Mondey  v.  Mondey,  1  Ves.  ^  B.  223.  In  the  case  of  Cook 
V.  Mancius,  6  Johns.  Ch.  Rep.  92,  a  judgment  creditor, 
who  had  obtained  his  lien  pendente  Ute,  was  permitted  to 
redeem.  The  mortgagee  obtained  his  decree,  and  sold  the 
property  under  it,  and  it  brought  920  dollars  more  than 
enough  to  pay  the  mortgage.  The  complainant  knew  of 
the  judgment  when  he  obtained  his  decree,  and  yet^  by 
his  decree,  the  surplus  was  ordered  to  be  paid  to  the 
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mortgagor.  The  case  is  no  authority  for  the  doctrine,  that 
it  is  necessary  to  make  one  who  becomes  an  encumbrancer 
pendente  tUe  a  party.  The  complainant  knew  of  the  judg- 
ment, and  the  Chancellor  looked  upon  the  case  as  one 
where  the  complainant  had  attempted  to  take  advantage 
of  the  judgment  creditor,  and  to  deprive  him  of  his  right 
to  the  surplus,  which  clearly  belonged  to  him. 

There  is  no  principle  better  settled  upon  authority,  or 
better  supported  by  sound  reasoning,  than  that  a  party 
entitled  to  the  equity  of  redemption  is  not  affected  in  hk 
rights  by  a  decree  in  a  suit  to  which  he  is  not  a  party. 
Wain's  equity  of  redemption,  then,  remained  unimpaired 
notwithstanding  the  decree  upon  the  Marshall  mortgages ; 
and  this  complainant,  as  his  grantee,  is  entitled  to  the 
equity  of  redemption  in  as  full  and  complete  a  manner  as 
his  grantor,  Lewis  Wain,  was. 

The  question  is,  to  what  relief  is  the  complainant  en- 
titled under  the  peculiarities  of  the  case  7  There  is  much 
embarrassment  attending  it,  but  not  in  consequence  of 
any  act  on  the  part  of  this  complainant,  or  of  those  under 
whom  he  holds  his  title.  Had  Wain  been  made  a  party  to 
the  foreclosure  suit,  it  is  evident,  from  the  &cts  appearing 
in  the  case,  there  would  have  been  no  embarrassment. 
The  Trenton  Bank,  as  the  owners  of  the  mortgages,  filed 
the  bill  to  foreclose.  The  bank  became  the  purchaser,  and 
permitted  the  surplus  to  be  paid  over  to  the  mortgagor  or 
his  legal  representatives.  If  Wain  had  been  made  a  party 
to  the  suit,  the  court  would  have  protected  his  rights  by 
decreeing  that  the  part  of  the  mortgaged  premises  in  which 
he  was  not  interested  should  be  first  sold,  as  it  is  apparent 
that  all  the  land  was  not  capable  of  being  overflowed ;  and 
in  that  case  the  mortgage  might  have  been  satisfied  with- 
out interfering  with  Wain's  rights.  He  was  entitled  to  the 
surplus,  which,  by  the  act  of  the  bank,  was  paid  to  the 
mortgagor.  When  the  foreclosure  suit  was  brought,  the 
bank  had  full  notice  of  Wain's  rights.  Would  this  court 
have  permitted  the  Trenton  Bank,  after  having  foreclosed 
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their  mortgages,  and  of  their  own  free  will  paid  a  sorplns 
of  nine  hundred  dollars  to  the  mortgagor,  to  torn  around 
and  to  prosecute  a  suit  at  law  against  Wain  for  exercising 
his  right  of  overflowing  7  It  would  certainly  have  been 
inequitable  that  they  should  have  been  permitted  to  main* 
tain  such  a  suit.  This  defendant  stands  in  no  better  situa* 
tion  in  that  respect.  When  the  Trenton  Bank  conveyed 
the  premises,  they  placed  a  clause  in  the  deed,  to  the  effect, 
that  the  conveyance  was  made  subject  to  whatever  rights 
Wain  might  have.  The  grantees  of  the  bank  took  their 
deed  with  full  knowledge  of  Wain's  equities,  and  the 
title  has  been  transmitted  until  it  has  reached  the  com- 
plainant and  the  defendant  in  this  suit  with  the  equities 
unimpaired.  In  Cook  v.  Mandas^  5  J.  C  R.  89,  the  Chan- 
cellor remarks,  that  equity  attaches  great  importance  to 
noUce  of  another's  claims  or  pretensions,  and  generally 
ch^ges  a  party,  whether  he  be  a  purchaser  or  otherwise, 
who  acts  regardless  of  such  notice  with  all  the  duties  that 
such  claims  impose.  If  the  Trenton  Bank,  under  the  cir- 
cumstances, would  not  have  been  permitted  to  disturb  the 
complainant's  rights,  and  treat  him  as  a  trespasser,  neither 
ought  their  assignee,  with  tuU  notice  of  all  the  circum- 
stances. It  appears  to  me  very  clear  that  a  court  of  equity 
would  not  have  permitted  the  Trenton  Bank,  as  the  pur- 
chaser under  that  decree,  to  treat  Wain  as  a  trespasser. 
It  is  true  Wain  had  an  equity  only  subject  to  the  mort- 
gages held  by  the  bank.  But  Wain  was  in  possession.  The 
mortgages  were  paid,  and  the  mortgagee,  instead  of  fore- 
closing the  equity  of  Wain,  had  taken  a  decree,  and  sold 
subject  to  it.  But  I  think  the  grantor  does  not  stand  in  as 
£Etvorable  a  position  now  as  the  Trenlson  Bank  did.  The 
lapse  of  time  has  so  affected  the  rights  of  the  parties  as  to 
make  it  very  embarrassing  to  enforce  these  rights  as  they 
originally  existed.  If  the  Trenton  Bank  had  brought  the 
suit  which  the  defendant.  Yard,  has  instituted  for  damages, 
a  court  of  equity  would  have  enjoined  the  suit,  upon  the 
defendant's  paying  the  amount  due  upon  the  mortgages 
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and  interest ;  for  that  Wain,  and  whoever  holds  under  him, 
has  a  right  to  redeem,  is  beyond  dispute.  But  at  the  time  of 
filing  the  bill  it  was  then  some  eighteen  years  since  the  sale 
under  the  decree.  The  bank,  after  retaining  the  property 
a  short  time,  sold  it.  There  are  now  some  eighteen  owners 
of  this  land,  which  has  been  subdivided  into  as  many 
different  tracts,  who  are  now  before  the  court.  The  com- 
plainant has  brought  them  here  for  the  purpose  of  redeem- 
ing them.  The  complainant  is  entitled  to  protection.  The 
court  must  protect  him  against  the  suit  at  law  brought  by 
the  defendant.  Yard,  by  injunction  or  by  permitting  him 
to  redeem  the  Marshall  mortgages.  Yard  owns  but  a  small 
pacrt  of  the  property.  The  other  defendants  do  not  wish 
to  be  redeemed.  On  account  of  the  disposition  made  of 
the  property,  the  embarrassment  that  would  attend  the 
taking  of  the  account  necessarily  involved  in  a  decree  for 
redemption  are  very  great.  Yard  does  not,  by  his  answer, 
assent  to  a  redemption,  but  denies  the  right  of  the  com- 
plainant to  redeem.  He  puts  himself  solely  upon  his  legal 
rights,  and  all  he  asks  is,  that  the  injunction  may  be  dis- 
solved, and  he  be  permitted  to  prosecute  his  suit  at  law. 
It  is  possible  that  a  decree  might  be  made  to  redeem  Yard 
without  disturbing  the  other  defendants.  But  there  are 
great  difficulties  attending  such  a  decree.  It  would  be 
necessary  for  a  master  to  ascertain  the  comparative  value 
of  the  property  owned  by  Yard  and  the  rest  of  the  property 
in  1834,  the  value  of  the  possessions  of  the  respective  parties 
since  that  period,  and  of  the  possession  of  those  under  whom 
they  hold.  The  character  and  situation  of  the  property 
are  such  as  to  make  the  particulars  of  such  an  account 
more  a  matter  of  guesswork  than  of  fair  calculation  upon 
certain  and  satis&ctory  data.  All  these  embarrassments 
have  been  occasioned  by  Yard,  and  by  those  under  whom 
he  holds.  The  complainant  has  certain  rights.  He  was 
in  the  peaceable  possession  of  them  when  Yard  purchased. 
Yard  purchased  with  full  notice.  Under  all  these  circum- 
stances, this  court  will  not  permit  Yard  to  treat  the  com* 
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plainant  as  a  trespasser.  It  will  protect  his  equity.  The 
bill  offers  to  redeem.  The  defendant  does  not  acquiesce, 
and  it  appears  to  me  proper  that  the  court  should  inter- 
fere, and  prevent  the  complainant  being  treated  as  a  tres- 
passer by  the  injunction  of  this  court. 
The  injunction  is  made  perpetual. 


Anthony  vs.  Anthony. 

An  answer  to  a  bill  nnder  the  statute  relative  to  diTorces  most  not  be  sworn 
to.  Under  the  second  section  of  the  act,  if  sworn  to,  the  defendant  is  not 
entitled  to  the  benefit  of  it,  as  in  other  causes  in  equity. 

If  the  answer  is  sworn  to,  it  may  be  used  as  an  affidavit  on  a  motion  for  ali- 
mony pendente  lite, 

Alimonyt  under  the  circnmstanceSi  refused,  but  counsel  fee  allowed. 


A.  V.  Dalrimplej  for  the  defendant,  moved  an  allowance 
for  alimony  pendente  liie^  and  also  for  counsel  fees,  and 
cited  BalUmtine  v.  BaUantinej  1  HcdsL  Ch.  Rep.  471. 

A.  G.  Bichet/j  contra,  cited  PoMeraon  v.  Patterson,  1  HalsU 
Ch.  R.  889 ;  Bray  v.  Bray,  2  Ih.  27 ;  MarUn  v.  Martin,  4 
HalsU  Ch.  R.  660 ;  Mitter  v.  MiUer,  Saxion  887. 

The  Chancellor.  This  bill  is  filed,  by  the  husband 
against  his  wife,  for  a  divorce  on  the  ground  of  desertion 
for  more  than  five  years.  The  defendant  has  answered 
the  bill,  but  not  under  oath.  By  her  answer,  she  denies 
the  wilful  desertion,  and  alleges  that  she  was  expelled 
from  the  complainant's  roof  by  his  extreme  cruelty  to- 
wards her.  She  now  presents  her  answer  verified.  It 
may  be  read  as  an  affidavit  on  this  motion,  but  as  an  an- 
swer, the  defendant  is  not  entitled  to  the  benefit  of  it  as 
in  other  cases  in  equity.  Nixon  205,  §  2.   She  shows  that 
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she  ifi  destitute  of  means  to  support  herself  or  to  defend 
this  suit.  It  is  admitted  that  the  complainant  has  landed 
property  worth  from  three  to  five  thousand  dollars.  The 
complainant  has  examined  several  witnesses,  by  which  he 
makes-  out  a  prima  f cum  case  of  desertion.  I  am  unwilling, 
as  the  case  is  now  presented,  to  allow  alimony.  The  fact, 
that  the  defendant  has  lived  apart  from  her  husband  for 
more  than  five  years  without  applying  to  this  court  for  its 
protection ;  and  now,  when  these  proceedings  are  insti- 
tuted, applies  for  the  first  time  to  this  court  for  support, 
taken  in  connection  with  the  testimony  by  which  her  al* 
legations  of  cruelty  on  the  part  of  the  husband  are  denied, 
presents  a  case  which  does  not  entitle  her  to  alimony  j?en- 
denle  We.  But  I  think  the  husband  should  furnish  her 
means  to  defend  this  suit.  She  is  an  old  woman,  nearly 
seventy  years  of  age.  The  issue  of  this  suit  is  important 
to  her.  She  is  poor,  and  without  means  to  protect  herself 
against  the  charges  made  against  her  by  her  husband.  If 
he  is  successftil,  she  is  cut  oS  from  dower  in  his  lands. 
Without  an  allowance  by  which  she  can  defend  this  suit, 
it  must  go  against  her  by  default,  and  she  be  deprived  of 
her  rights  without  a  hearing.  She  may  be  able  to  rebut 
the  evidence  which  is  brought  against  her,  if  she  has  the 
opportunity  of  doing  it. 

CTnder  the  circumstances,  I  will  make  an  order  for  an 
allowance  of  fifty  dollars,  to  be  paid  her  by  the  complain- 
ant, to  defray  the  expenses  of  making  her  defence. 


Wilson  vs.  Fitchtbe  and  Fiichtkb* 

Becaase  one  partner  filing  a  bill  may  be  entitled,  aa  of  oourse,  to  a  decree  for^ 
difliolation,  and  for  an  ii^anction,  lo  far  as  to  prevent  the  other  partner  from 
carrying  on  busineBs  in  the  partnership  name  and  on  the  credit  of  the  part* 
ner^ipy  it  does  not  follow,  of  coarse,  that  a  receirer  is  to  be  appointed 
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The  Tiewt  wcpraiMd  in  Law  t.  Fard^  t  Pmgt  810,  and  in  MmHiM  ▼.  F«» 

Schaiek,  4  Paige  479,  not  concurred  in. 
There  mast  be  tome  breach  of  the  duty  of  a  partner,  or  of  the  contract  of 

partnership,  to  induce  the  court  to  appoint  a  rooei^er. 
Where  the  anawer  deniea  the  partnenhip,  the  coort  will  not  inteifefe,  by  in* 

junction,  with  the  property  in  diapnte. 


On  motion  to  dissolve. 

This  is  a  bill  filed  by  one  partner  against  another,  pray- 
ing for  a  dissolution  of  the  partnership,  for  an  iiyunction, 
and  receiver.  On  filing  the  bill,  an  injunction  was  or- 
dered by  one  of  the  masters.  A  motion  is  now  made  to 
dissolve  the  injunction. 

J.  Linxij  for  complainant 

L.  A.  Chandler  J  for  defendant. 

The  Chakoellor.  As  to  the  appointment  of  receiver, 
that  matter  is  not  properly  before  the  court  upon  the  pi^ 
sent  motion.  Because  one  partner  filing  a  bill  may  be 
entitled,  as  of  course,  to  a  decree  for  dissolution,  and  for 
an  injunction,  so  &r  as  to  prevent  the  other  partner  fix>m 
carrying  on  business  in  the  partnership  name  and  on  the 
credit  of  the  partnership,  it  does  not  follow,  of  course, 
that  a  receiver  is  to  be  appointed.  That  is  a  matter  some- 
what in  the  discretion  of  the  court  It  is  true,  in  Laa>  v. 
Fordy  2  Paige  810,  and  in  Martin  v.  Van  Schcuckj  4  Riige 
479,  the  Chancellor  states  it  to  be  a  matter  of  course. 
But  I  have  had  occasion  before  to  approve  what  was  said 
by  Lord  Eldon  in  Harding  v.  Glover,  18  Vea.  281,  disa- 
vowing, as  a  principle  of  this  court,  that  a  receiver  is  to 
be  appointed  merely  on  the  ground  of  a  dissolution  of 
partnership.  There  must  be  some  breach  of  the  doty  of 
a  partner  or  of  the  contract  of  partnership  to  justify  such 
appointment. 

But  the  only  question  I  have  to  decide  now  is  as  to 
the  dissolution.  As  to  the  ^^  separating  works,"  as  they  are 
called,  it  is  conceded  that,  as  to  them,  the  injunction 
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must  be  dissolved.  The  answer  denies  that  there  is  any 
partnership  between  the  pafties  in  relation  to  those 
works ;  and  where  the  answer  denies  the  partnership,  the 
court  will  not  interfere  with  the  property  in  dispute. 

It  appears,  from  the  answer,  that  the  complainant  is 
entitled  to  a  decree  for  dissolution,  and  an  account  and 
settlement  of  the  partnership  concerns.  He  is,  therefore, 
entitled  to  an  injunction,  so  far  as  it  is  necessary  for  his 
own  protection.  The  defendants  must  be  enjoined  from 
contracting  any  more  debts  in  the  name  of  the  partnership, 
and  from  transacting  any  more  business  on  behalf  of  the 
firm,  except  so  far  as  it  may  be  necessary  to  close  up  and 
settle  the  partnership  business.  I  cannot  see  any  proprie- 
ty in  restraining  the  defendants  from  raising  the  ore.  The 
terms  of  the  agreement,  or  lease,  with  Morris  are  such  as 
that  no  harm  can  happen  to  the  complainant  by  permit- 
ting Frederick  W.  Pitchter  to  use  the  mine.  He  is  a  re- 
sponsible man,  as  the  bill  admits,  and  is  able  to  answer 
to  the  complainant  or  Mr.  Morris  for  any  ore  he  may 
raise  there.  The  partnership  is  a  very  small  affair ;  and 
if  the  complainant  makes  out  his  case  to  the  full  extent, 
he  will  hardly  pay  the  costs  of  this  litigation.  It  is  not  a 
suit  I  feel  at  all  inclined  to  encourage,  and  I  am  certainly 
unwilling  to  make  the  injunction  any  broader  than  is  ne- 
cessary to  protect  the  rights  of  the  parties. 

Let  the  injunction  be  dissolved  as  to  the  separaiing 
works;  and  as  to  the  mine,  let  it  be  modified  so  as  not  to 
prohibit  any  of  the  parties  from  raising  the  ore. 


EnwABD  L.  OsBOBKE  and  wife  vs.  Thomas  Edwards  and 

others. 

The  act  fiir  the  partition  of  lands  was  not  iDteoded  by  the  legislature  as  a 
node  by  whioh  the  real  estate  of  the  wife,  without  her  oonaent^  ooold  be 

Vol*  m.  a 
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converted  Into  perMmrity«  end  pboed  et  the  'ditpo«l  of  the  hoibend.  The 
•ole  object  of  the  act  is  to  provide  e  mode  **  for  the  more  essy  partition  of 
lands  held  by  coparceners,  Joint  tenants,  and  tenants  in  common,**  and  not 
to  prejadice  or  destroy,  by  its  operation,  the  legal  or  equitable  rights  of  the 
parties  interested  in  the  land. 

Where,  under  the  act,  the  land  has  been  sold  for  the  purposes  of  the  partition, 
a  payment  of  the  proceeds  of  the  land,  the  property  of  the  wife,  to  the  bus- 
baodis  a  good  payment;  but  if  the  jurisdiction  of  this  court  is  invoked  in  her 
behalf  beforesuch  payment,  it  will  interfere,  and  protect  the  (uodibr  her  bene- 
fit against  the  husband,  his  assignee,  or  his  creditors. 

The  equiteble  interest  which  the  husband  has  in  the  fund,  which  is  the  pro- 
ceeds  of  the  land  of  the  wife  which  has  been  sold  under  the  act  for  partition, 
is  not  the  subject  of  attachment. 

This  court  will  enforce  a  settlf  ment  for  the  wife,  in  regard  to  her  choses  in  ac- 
tion and  equitable  interest,  against  her  husband  and  his  assignees,  where  he 
or  they  are  seeking  relief  in  equity,  or  where  she,  or  her  trustee,  brings  a 
suit  in  equity  for  the  purpose  of  protecting  iL 


The  bill  in  this  case  was  filed  on  the  Ist  of  June,  1854, 
by  Edward  L.  Osborne  and  Christiana  his  wife  against 
Thomas  Edwards,  Samuel  Hall,  and  Alexander  6.  Cat- 
tell,  trustees  under  the  will  of  John  Hall,  deceased,  Tho- 
mas Sinnickson,  Joseph  Eille,  and  James  Newell,  com- 
missioners to  sell  certain  lands  formerly  of  John  Hall,  de- 
ceased, and  Jacob  M.  Eamsey. 

The  bill  alleges,  that  one  John  Hall,  by  will,  dated  3d 
of  November,  1842,  left  certain  real  and  personal  estate 
to  Thomas  Edwards,  Bamuel  Hall,  and  Alexander  G.  Cat- 
tell,  in  trust  for  his  son  for  life ;  and  if  he  should  die  with- 
out issue,  then  he  gave  one  half  to  the  children  of  William 
Hall  (a  deceased  brother),  and  the  other  half  to  the  children 
of  Hannah  Nicholson  (a  deceased  sister).  The  testator  died 
in  the  mouth  of  April,  1848.  The  will  was  proved  on  the 
Ist  of  May,  1843.  The  trustees  accepted  the  trust,  and 
maintained  the  son  of  the  teMator  during  his  life.  He^ied 
on  the  19th  of  March,  1852,  without  issue,  consequently 
the  devise  over  took  effect 

The  real  estate,  after  the  death  of  testator's  son,  was 
divided  between  the  representatives  of  William  Hall  and 
the  representatives  of  Hannah  Nicholson,  and  by  such 
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division  the  fitrm,  called  ^^  Manington  fann/'  was  set  off 
to  the  representatives  of  William  Hall,  as  their  share. 
Upon  an  application  for  a  division  of  this  fitrm  among 
them,  the  commissioners  reported  it  not  susceptible  of 
division  without  injury;  and  thereupon  a  sale  was  ordered 
and  made  by  the  commissioners,  who  reported  the  sale  to 
the  Orphans  Court  of  the  county  of  Salem,  at  the  Sep- 
tember term,  1853,  for  the  net  sum  of  912,989.77.  One 
fourteenth  of  this  sum  belongs  to  Christiana,  wife  of  Ed- 
ward L.  Osborne,  she  being  the  granddaughter  of  William 
Hall,  deceased. 

The  trustees  settled  their  account  of  the  personal  pro- 
perty in  their  hands  at  the  December  term  of  the  Orphans 
Court  of  the  county  of  Salem,  the  whole  amount  on  hand 
being  $11,800.98.  The  one  twenty-eighth  of  this  belongs 
to  Christiana  Osborne. 

At  the  February  term  of  the  Supreme  Court,  1854, 
Jacob  M.  Ramsey  returned  a  writ  of  attachment  against 
Edward  L.  Osborne,  under  which  he  had  attached  these 
moneys,  in  consequence  of  which  the  commissioners  and 
trustees  both  declined  to  pay  over  the  amount  due  Chris- 
tiana Osborne. 

The  bill  has  been  taken  as  confessed  against  all  the  de- 
fendants, with  the  exception  of  Jacob  M.  Kamsey,  who 
claims  under  the  attachment  He  has  answered,  admitting 
all  the  facts,  but  resting  his  claim  upon  a  question  of  law, 
which  sufficiently  appears  in  the  opinion  of  the  Chancel- 
lor. 

No  proof  was  taken  by  either  party,  and  the  cause 
came  before  the  court  on  final  hearing,  upon  bill,  answer, 
and  replication. 

A.  Brownmgj  for  complainants. 

A.  L.  Eakmy  for  defendant,  Kamsey. 

Th8  OfiAircKiiiiOB.  John  Hall  left,  by  his  will,  a  large 
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real  and  personal  estate  to  trostees,  in  trust  to  his  son  for 
Hfe ;  and  if  he  should  die  without  issue,  then  he  gave  one 
half  to  the  children  of  William  Hall,  a  deceased  brother, 
and  the  other  half  to  the  children  of  a  deceased  sister, 
Hannah  Nicholson.  The  son  of  testator  died  without  issue, 
and  the  devise  over  tqok  effect.  Christiana  I.  Osborne, 
the  wife  of  Edward  L.  Osborne,  and  who  with  her  hus- 
band are  the  complainants  in  this  suit,  is  a  granddaughter 
of  William  Hall,  deceased,  and,  as  such,  is  entitled  to  a 
part  of  the  real  and  personal  estate  so  devised  in  trust 
The  real  estate,  after  the  testator's  death,  was  divided  be- 
tween the  representatives  of  William  Hall  and  Hannah 
Nicholson,  the  deceased  brother  and  sister  of  the  testator. 
The  real  estate,  after  the  death  of  testator's  son,  was  di- 
vided between  the  children  of  William  Hall  and  the  chil- 
dren of  Hannah  Nicholson.  Christiana  was  one  of  the 
children  of  the  deceased  brother.  Samuel  Hall,  another 
of  the  children,  made  application  to  the  Orphans  Court 
of  Balem  county  for  a  division  of  the  real  estate  allotted 
to  the  children  of  William  Hall.  The  commissioners  re- 
ported it  as  not  susceptible  of  division  without  injury; 
and  thereupon  a  sale  was  ordered,  and  was  made  by  the 
commissioners,  who  reported  the  same  to  the  court,  and 
the  net  proceeds  in  their  hands  at  the  sum  of  $12,938.77. 
The  one-fourteenth  of  this  sum,  $924.19,  belongs  to  Mrs. 
Osborne.  She  is  also  entitled  to  the  sum  of  $403.60,  being 
the  one  twenty-eighth  of  the  personal  estate  in  the  hands 
of  the  trustees.  Jacob  M.  Bamsey  caused  to  be  issued  out 
of  the  Supreme  Court  a  writ  of  attachment  against  Ed- 
ward L.  Osborne,  the  husband,  and  these  moneys  were  at- 
tached in  the  hands  of  the  commissioners  and  trustees. 
This  bill  is  filed  by  Osborne  and  wife  for  the  purpose  of 
protecting  these  moneys  in  the  hands  of  the  commissioner 
ai)d  trustees  against  tiie  attaching  creditor.  The  facts  I 
have  stated  are  admitted  by  the  pleadings,  and  present 
the  case  for  the  decision  of  the  court 
This  court  will  never  permit  this  creditor  to  take  the 
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fiind  in  the  hands  of  the  commissioners;  the  proceeds  of 
the  real  estate  which  Mrs.  Osborne  inherited  from  her 
&ther,  to  pay  the  debt  of  her  hasband.  The  property 
came  to  the  wife  in  the  shape  of  land ;  and  all  the  right 
the  hasband  had  in  it,  either  legal  or  equitable,  was  a 
joint  life  estate  with  his  wife,  if  they  had  no  issue  capable 
of  inheriting,  or  if  they  had  such  issue,  then  an  estate 
for  his  own  life,  as  tenant  by  the  curtesy.  The  act  for  the 
partition  of  lands  was  not  intended  by  the  legislature  as 
a  mode  by  which  the  real  estate  of  the  wife,  without  her 
consent,  could  be  converted  into  personalty,  and  placed 
at  the  disposal  of  the  husband.  It  authorizes  a  court  to 
order  a  sale,  where  the  land  cannot  be  divided  without 
great  prejudice  to  the  owners  of  the  same,  and  to  order 
the  moneys  arising  from  the  sale  to  be  paid  by  the  com- 
BU«ione»  to  .he  Vie.  i„.««ted.  A  payments  tte 
husband,  even  where  the  proceeds  are  the  sole  result  of 
her  land,  is  a  good  payment.  He  has  a  legal  right  to  re- 
ceive the  money.  But  the  wife  may  come  into  a  court  of 
equity,  and  ask  its  aid ;  and  if  she  invokes  the  jurisdiction 
of  a  court  of  equity,  it  will  interfere,  and  protect  her  in- 
terest in  the  fund.  She  has  an  equitable  claim  upon  the 
money ;  and  this  court,  upon  the  well  established  princi- 
ples upon  which  it  has  always  acted  in  protecting  the 
rights  of  married  women,  will  enforce  and  protect  her 
rights  against  the  husband,  his  assignee,  or  his  creditor. 
It  is  true  the  process  of  sale  has  changed  the  legal  char- 
acter of  the  property ;  but  this  fiict  cannot  prevent  a  court 
of  equity  from  following  and  protecting  the  rights  of  the 
wife  in  the  property,  whatever  shape  it  may  assume.  If  it 
had  been  one  of  the  objects  of  the  legislature,  by  the 
opemtion  of  this  act,  to  chaise  the  character  of  the  pro- 
perty, for  the  purpose  of  changing  the  legal  rights  of  the 
parties  in,  it,  then  this  court  could  not  interfere.  The  sole 
object  was  to  provide  a  mode  ^^  for  the  more  easy  partition 
of  lands  held  by  coparceners,  joint  tenants,  and  tenants 
in  common^"  and  not  to  prejudice  or  destroy,  by  its 
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operation,  the  legal  or  equitable  rights  of  the  parties  in- 
terested in  the  land.  The  protection  of  those  rights  are 
properly  left  with  the  appropriate  judicial  tribunal.  Much 
emphasis  was  placed  by  counsel  on  the  language  of  the 
statute,  which  directs  that  the  moneys  ari^ng  from  every 
such  sale  shall  be  ordered  by  the  court  to  be  paid  by  the 
commissioners  to  the  parties  interested  in  the  real  estate 
so  sold.  K,  under  this  language,  the  court  would  order 
the  payment  of  the  money,  which  is  the  produce  of  the 
wife's  interest  in  the  land,  to  her  husband,  I  cannot  see 
in  it  any  justification  for  the  doctrine,  that  the  statute  has 
thereby  placed  it  beyond  the  power  of  this  court  to  pro- 
tect the  wife's  equity  in  the  fund. 

But  it  is  further  insisted  that  the  husband's  interest  in 
the  fund  is  this:  the  enjoyment  of  that  fund  during  the 
joint  lives  of  himself  and  wife ;  that  the  fund  representing 
the  land,  the  husband's  rights  in  the  fund  are  the  same  as 
they  existed  in  the  land.  It  is  therefore  insisted  that  the 
husband,  being  entitled  to  the  interest  of  this  fund  dur- 
ing the  joint  lives  of  himself  and  wife,  the  court  should 
order  the  fund  invested,  and  the  interest  to  be  paid  to  the 
judgment  creditors  in  attachment. 

But  is  such  an  equitable  interest  of  the  husband  in  a 
fund  which  belongs  to  his  wife  subject  to  attachment  ?  In 
the  case  of  Thorn  v.  Wrighty  4  HcdsL  115  (note),  and  lay- 
lor  and  others  v.  Woodward^  4  HalsL  115,  the  court  deter- 
mined that  a  pecuniary  legacy  was  not  the  subject  of  at- 
tachment ;  and  one  of  the  reasons  the  court  give  is,  that 
a  legacy  is  not  a  right  at  common  law.  Here  is  a  mere 
trust,  or  equitable  demand ;  one  which  can  only  be  en- 
forced in  equity,  and  is  not  the  subject  of  common  law 
jurisdiction.  It  would  seem,  if  there  is  any  propriety  in 
maintaining  that  a  pecuniary  legacy  is  not  the  subject  of 
attachment,  that  the  mere  equitable  interest  which  the 
huabMd  has  in  a  fund  belonging  to  his  wife  is  not  liable 
to  soeh  process. 

3ttt  there  is  a  further  objection  to  the  court's  aiding  tiie 
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enfoTcemeiit  of  the  attachment  against  the  fand  in  thifl 
way.  The  attaching  creditors  now  present  themselves  as 
soitors  in  this  court,  asking  its  aid  to  protect  the  hus- 
band's interest  in  the  fund  for  their  benefit.  It  is  true  they 
are  brought  here  as  defendants.  It  is  on  behalf  of  the 
wife  that  the  protection  of  this  coflrt  is  invoked.  That 
protection  she  is  entitled  to.  The  defendants  were  endea- 
voring to  appropriate  the  whole  fund  to  the  payment  of 
their  debt.  This  they  clearly  had  no  right  to  do.  They 
now  ask  what  they  could  not  have  obtained,  except  as 
suitors  in  this  court,  that  the  fund  may  be  protected,  so 
that  they  may  have  that  enjoyment  of  it  to  which  the 
husband  was  entitled.  Suppose,  then,  the  attaching  credi- 
tors had  come  into  this  court,  and  asked  its  equitable  in- 
terference, and  to  give  them  the  interest  of  this  fund  dur- 
ing the  joint  lives  of  the  husband  and  wife,  would  the 
court  have  entertained  such  a  bill  ?  The  right  of  the  wife 
to  appeal  to  this  court  for  a  settlement  in  regard  to  her 
choses  in  action  and  equitable  interest,  and  the  duty  of 
the  court  to  enforce  such  settlement,  cannot  be  denied ; 
and  it  will  be  enforced  against  the  husband  and  his  as- 
signees, where  he  or  they  are  plaintiffs  seeking  aid  and 
relief  in  equity,  or  where  she,  or  her  trustee,  brings  a  suit 
in  equity  for  tiie  purpose  of  asserting  it.  2  Tory's  JEq.  J. 
§  1414.  Even  if  the  husband  had  assigned  this  fund,  the 
court  would  protect  the  equity  of  the  wife  in  it.  "  It  has 
been  long  settled  that  the  assignees  in  bankruptcy  or  in- 
solvency of  the  husband,  and  also  his  assignees  for  the 
payment  of  debts  due  to  his  creditors  generally,  are 
bound  to  make  a  settlement  upon  the  wife  out  of  her 
choses  in  action,  and  equitable  interest  assigned  to  them, 
whether  they  are  absolute  interests  or  life  interests  only 
in  her,  in  the  same  way,  and  to  the  same  extent,  and  un- 
der the  same  circumstances,  as  he  would  be  bound  to 
make  one;  for  it  is  a  general  principle,  that  such  as- 
ragnees  take  the  property  subject  to  all  the  equities  which 
affect  the  bankrupt,  or  insolvent,  or  general  assignor/' 
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2  Story's  Eq.  J.  §  1411.  And  a  snit  may  be  instituted  against 
a  creditor  at  law,  and  this  equity,  if  the  case  be  deemed 
to  require  it,  may  be  extended  to  the  whole  of  the  real 
and  personal  estate  devised  or  descended  to  the  wife. 
Saviland  v.  Broovt,  6  J.  C.  R.  181. 

Here,  then,  is  a  hlsband  who  is  insolvent,  and  a  fund, 
the  proceeds  of  the  wife's  property,  in  the  hands  of  trus- 
tees, which  will  yield  an  annual  income  of  about  $50. 
There  is  no  pretence  that  the  wife  has  anything  else  to 
live  -upon.  If  the  court  gives  this  income,  which  is  all 
she  has  to  meet  her  present  necessities,  to  the  creditors  of 
the  husband,  it  deprives  the  wife  of  the  benefit  of  a  legacy 
which  was  left  for  her  maintenance  and  support  The 
fund  is  so  small  that  I  think,  under  all  the  circumstances, 
the  whole  of  it  should  be  settled  upon  the  wife. 

The  sum  of  $408.60,  which  is  in  the  hands  of  the  trus- 
tees under  the  will,  should  also  be  protected  by  this  court 
for  the  benefit  of  the  wife.  The  right  of  the  court  to 
protect  this  fund  for  the  purposes  of  a  settlement  is  well 
established  by  authorities.  Kenny  v.  Adall^  8  J.  C.  -R." 
464 ;  Maviland  v.  Bloom  180 ;  2  Story's  Eq.  J.  §  1404  to  § 
1419,  inclusive. 


Westervelt  vs.  Scott  and  wife. 

D.  placed  in  the  hands  of  C.  a  bond  and  mortgage,  for  which  C.  gave  a  receipt 
that  he  had  received  the  same  to  raise  money  on  them ;  or  if  he  should  give 
the  money  to  D.,  or  pay  it  for  D.,  at  his  request,  he  was  to  hold  the  same  as 
eecurity  until  repaid.  O.  procured  the  money  from  W.,  and  assigned  him 
the  bond  and  mortgage.    W.  was  not  bound  to  see  what  dJapoeitioii  0.  made 

•  of  the  money. 

The  assignment  of  a  bond  and  mortgage,  duly  executed,  is  prima  facie  evidence 
that  the  consideratioii  was  paid. 
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A.  O.  Zabriskiey  for  complainant. 

•f.  D.  JUiUer  and  W.  PennmgUm,  for  defendants. 

The  Chancellor.  The  only  question  involved  in  this 
issue  is,  whether  John  Cole  had  such  a  title  to  the  bond 
and  mortgage  in  question  as  to  give  him  the  right  to  assign 
them  to  the  complainant?  This  question  must  depend 
upon  the  construction  of  the  receipts  of  the  26th  of  March, 
1844,  and  the  7th  of  June,  1844. 

The  evidence  of  John  De  Groot  is  not  admissible  to 
vary  or  contradict  these  written  instruments.  But  if  there 
is  any  principle  upon  which  such  evidence  is  admissible, 
the  character  of  the  testimony  is  such  as  ought  not,  in  any 
way,  to  control  the  terms  of  the  writings.  His  denial  of  the 
writing  of  the  26th  of  March,  1844,  which  was  evidently 
given  at  the  time  when  the  bond  and  mortgage  were  de- 
livered, although  the  body  of  the  instrument  is  proved, 
beyond  a  doubt,  to  be  in  his  own  handwriting,  with  some 
other  circumstances  connected  with  his  testimony,  show 
that  his  recollection  is  not  to  be  depended  upon. 

John  CoUy  a  witness  for  the  complainant,  was  objected 
to  as  being  interested.  He  is  not  a  competent  witness.  If 
the  complainant  has  no  title  to  the  bond  and  mortgage, 
on  the  ground  that  Cole  had  no  right  to  assign  them  to 
him,  then  Cole  is  answerable  to  the  complainant  for  the 
money  which  the  complainant  paid  as  the  consideration 
for  the  assignment.  His  competency  does  not  depend  on 
the  question  of  the  liability  of  an  assignor  of  an  obliga- 
tion who  has  not,  by  his  assignment,  guarantied  the  pay- 
ment of  the  obligation.  If  he  assigned  the  bond  and  mort- 
gage when  he  had  no  title  to  them,  it  was  a  fraud  upon 
the  complainant,  and  he  may  be  compelled  to  refund  the 
consideration  money. 

The  complainant's  rights  depend  upon  the  construction 
of  the  writings  referred  to.  The  receipt  given  upon  the 
delivery  of  the  bond  and  mortgage  is  as  follows ;  ^^  I  do 
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hereby  certify,  that  I  have  received  a  bond  from  John 
De  Groot  for  the  payment  of  the  sum  of  four  hundred  and 
fifty  dollars,  which  bond  bears  date  February  24th,  1844 ; 
also  a  mortgage  accompanying  the  bond,  which  mortgage 
is  recorded  at  Hackensack,  for  the  same  amount  as  the 
bond,  which  mortgage  is  on  the  place  where  John  Scott 
lives  on,  reference  thereto  will  appear,  which  bond  and 
mortgage  I  have  received  to  raise  money ;  or  if  I  give  the 
money  for  it,  then  it  shall  be  mine,  or  if  I  pay  money  for 
the  said  John  De  Groot,  at  his  request,  I  am  to  hold  the 
above  named  bond  and  mortgage  as  my  security  for  the 
same  until  I  am  repaid.  The  money  which  I  may  receive 
thereon  shall  be  paid  to  the  said  John  De  Groot,  or  to  his 
order,  or  else  I  am  to  return  the  same  bond  and  mortgage 
to  the  said  John  De  Groot." 

It  is  certain  that,  by  the  express  terms  of  this  receipt, 
Cole  had  the  right  to  raise  money  on  the  bond  and  mort- 
gage, and,  for  this  purpose,  to  assign  them  without  further 
authority  from  John  De  Groot.  If  he  had  shown  to  the 
complainant,  at  the  time  of  the  assignment,  this  receipt, 
the  complainant  would  have  been  perfectly  justified  in 
taking  the  assignment  without  making  any  application  to, 
or  inquiry  of  John  De  Groot  John  De  Groot  placed  the 
bond  and  mortgage  in  the  hands  of  Cole,  as  his  agent, 
with  the  facility  of  assigning  the  same,  and  with  authority 
to  do  so.  The  assignee  was  not  bound  by  any  rule  of  law 
or  equity  to  see  what  disposition  Cole  made  of  the  money. 
De  Groot  gave  the  credit,  and  if  there  was  any  loss,  he 
was  the  appropriate  person  to  suffer  on  account  of  any 
misplaced  confidence.  The  production  of  the  assignment 
is  priirm  facie  evidence  that  the  money  was  paid  for  it.  K 
the  assignment  was  made  upon  any  terms  inconsistent  with 
the  intention  of  the  parties,  as  expressed  in  the  receipt, 
the  defendant  was  bound  to  show  it. 

But  the  receipt  of  the  26th  of  March,  1844,  was  given 
up,  and  another,  of  the  7th  of  June,  1844,  given  in  place 
of  it.   This  last  receipt  is  as  follows :  ^^  I,  John  Cole,  do 
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hereby  agree  that  I  will  pay,  or  cause  to  be  paid,  to  John 
Kelly  the  sum  of  four  hundred  dollars,  for  a  wood  lot 
which  the  said  Eelly  purchased  from  me ;  and  I  do  further 
agree  to  take  a  deed  for  it,  and  do  agree  to  hold  it  in  trust 
for  John  De  Groot,  of  the  English  neighbourhood,  in  the 
state  of  Kew  Jersey,  Bergen  county,  for  which  he  has 
given  me  a  bond  and  mortgage  on  a  lot  of  land  now  in 
tiie  possession  of  John  Scott,  jun."  This  is  nothing  more 
than  an  agreement,  on  the  part  of  Cole,  to  pay  John 
Kelly  four  hundred  dollars  for  De  Groot,  and  to  take  a 
deed  for  the  wood  lot  to  hold  in  trust  for  De  Groot,  and 
an  acknowledgment  that,  in  consideration  of  this  agree- 
ment, he  had  received  the  bond  and  mortgage.  This  agree- 
ment was  the  consideration  for  the  bond  and  mortgage, 
as  much  so  as  if  Cole  had  given  his  promissory  note  for 
the  same.  If  it  is  not  to  be  viewed  in  this  light,  why  were 
the  bond  and  mortgage  delivered  ?  The  Eelly  lot  was  not 
to  be  paid  for  by  the  bond  and  mortgage :  and  if  we  admit 
that  they  were  to  be  delivered  to  enable  Cole  to  raise  the 
money  to  pay  for  the  lot,  then  we  admit  the  validity  of 
the  assignment.  The  true  construction  of  the  agreement 
is,  that  it  was  intended  by  the  parties  as  the  consideration. 
It  is  true  Cole  could  not  collect  the  bond  and  mortgage 
of  De  Groot  until  he  had  paid  him  the  money ;  but  a  boria 
fide  holder  by  assignment  is  in  a  different  position.  De 
Groot  gave  the  credit  to  Cole,  and  he  may  now  recover  of 
him  the  money  which  he  agreed  to  pay,  but  he  cannot  set 
up  a  breach  of  the  agreement  as  a  defence  against  a  ham 
fide  holder  of  the  bond  and  mortgage.  Suppose  Cole  had 
taken  a  deed  from  Eelly,  and  then,  in  violation  of  this 
agreement  and  of  his  trust,  had  sold  the  property,  could 
De  Groot  have  set  up  that  breach  of  the  agreement  against 
the  complainant?  If  he  could  not,  I  do  not  see  upon  what 
principle  he  can  set  up  any  other  breach  of  the  agreement 
I  think  the  complainant  is  entitled  to  a  decree. 
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Michael  Eats  and  others  vs.  George  W.  Doane  aud 

others. 

A  bill  may  be  mnltifiirioai,  and  yet  if  the  parties  do  not  demur  to,  but  answer 
the  bill,  and  sabmtt  the  case  opon  the  pleadings  and  proo&,  the  coart  will 
overlook  the  defect,  provided  a  decree  can  be  made  without  causing  any 
embarrassment  to  the  parties  as  to  any  other  rights  they  may  have,  or  to  the 
parties  or  court  in  executing  the  decree  that  the  complainants  may  be  enti- 
tled to  upon  the  case  as  it  stands. 

A  court  of  equity  may  presume  fraud,  and  declare  an  assignment  fraadolent 
from  the  character  of  the  assignee  appointed  by  the  debtor;  but  where  the 
trust  has  been  so  far  executed  as  that  the  assignees  have  settled  their  ac- 
counts in  the  Orphans  Coart,  it  is  too  late  to  ask  the  court  to  interfere  with 
the  assignment  on  this  ground. 

Although  the  assignees  have  settled  their  accounts  in  the  Orphans  Ooort,  the 
creditors  may  file  their  bill  in  equity ;  and  if  they  can  show  fraud  on  the 
part  of  the  assignees  in  the  sale  of  the  property,  are  entitled  to  relief.  The 
Orphans  Court  have  not  the  power  to  grant  relief'for  such  a  fraud.  The  as- 
signees are  trustees  for  the  creditors,  and  are  responsible  &r  any  breach  of 
trust  in  this  court. 

Under  the  assignment  act,  all  the  property  of  the  debtor,  real  and  personal, 
passes  to  the  assignee,  whether  mentioned  in  the  inventory  or  not,  and  if 
any  exception  of  specific  property  is  made,  such  exception  amounts  to  nth 
thing;  the  property  passes. 

Fraud  inferred  from  acts  and  circumstances  showing  a  motive  to  defeat  the 
purposes  of  the  law  and  of  the  trust. 

A  sale  of  valuable  property  by  assignees,  without  notice,  is  an  evidence  of 
fraud.  A  reasonable  notice  and  some  description  of  the  character  of  the 
property  should  be  given. 

The  bill  charges,  that  the  assignees  sold  without  giving  any  infi>rmation  what 
Was  the  interest  of  the  debtor  in  the  property,  &c.  The  answer  affirms  that 
one  of  the  assignees  did  give  such  information.  The  answer  is  not  aatjafiKV 
tory— it  should  have  stated  what  the  information  given  was. 

Mere  inadequacy  of  price,  though  not  of  itself  conclusive  evidence  of  fraud, 
has  its  weight  with  other  circumstances.  Gas  fixtures,  such  as  the  gasome> 
ter  and  the  apparatus  for  generating  gas,  as  between  landlord  and  tenant^ 
are  moveable  property.  They  would  pass  to  the  heir  at  law  with  the  in* 
heritance,  or,  between  grantor  and  grantee,  as  fixtures  to  the  realty;  but  as 
between  landlord  and  tenant,  the  latter  has  a  right  to  remove  them  during 
the  term. 

As  a  general  mle,  any  par^  whoae  rights  are  iiguriously  affected  by  a  finod 
may  have  relief  in  a  court  of  equity.  A  creditor,  under  an  assignment,  may 
institute  a  suit  in  this  court  against  the  assignees  for  a  fraud  in  the  executioo 
of  theu"  trust,  although  he  did  not  exhibit  his  daim  nnder  the  assignment^  if 
he  can  show  that  the  fraud  affects  his  rights. 
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A  Mle  of  the  debtor's  iateroct  in  real  estate  declarad  finaadnlent  ander  the  eir> 
caoutaiioefly  and  the  parcfaaser  decreed  to  aoooant  iae  the  rents  and  profits 
daring  the  term. 


W.  Halstedj  for  complainants. 

J.  It.  Stratum  and  M.  Beasley^  for  defendants. 

Thb  Chancbllor.  The  complainants  are  judgment  and 
execution  creditors  of  George  W.  Doane,  who  have  ex- 
haasted  their  remedy  at  law,  and  now  apply  to  this  court 
to  aid  them  in  appropriating  to  the  payment  of  their  debts 
property  which  is  beyond  the  reach  of  legal  process.  The 
bill  ifi  80  long  and  complicated,  and  introduces  such  a 
variety  of  matters  involving  so  many  questions  of  con- 
troversy, that  I  deem  it  necessary  to  notice  only  those 
prominent  features  of  the  case  about  which  any  serious 
difficulty,  as  to  the  legal  and  equitable  rights  of  the  par- 
ties, can  be  entertained.  The  bill  is,  I  think,  multifari- 
ous ;  and  if  the  objection  had  been  taken  by  demurrer,  it 
would  have  prevailed.  But  the  defendants  have  filed 
their  answers,  and  taken  testimony  involving  the  merits 
of  the  whole  controversy.  They  have  submitted  their 
cause  upon  argument,  without  objection  to  the  form  of 
the  bill.  It  is  true  the  bill  should  now  be  dismissed,  if 
its  multi&riousness  is  of  a  character  to  embarrass  the 
court  in  making  a  decree  in  the  case  binding  upon  the 
parties,  and  which  cannot  be  carried  into  execution  con- 
sistently with  the  rules  and  practice  of  the  court  Hav- 
ing reached  the  conclusion,  that  the  complainants  are  en- 
titled to  relief  upou  matters  involved  in  the  controversy, 
in  which  all  the  parties  have  such  an  interest  as  to  make 
them  not  only  proper  but  necessary  parties  to  the  suit,  and 
that  a  proper  decree  can  be  made  consistent  with  the  gene- 
ral scope  of  the  bill,  without  causing  any  embarrassment  to 
the  parties  as  to  any  other  rights  which  they  may  have,  or 
to  the  parties  or  court  in  executing  the  decree,  it  appears 
to  me  right,  and  in  accordance  with  the  practice  of  the 
Vol.  ni.  h 
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court,  lihat  the  defect  of  the  bill  should  not  defeat  the 
complainants  in  obtaining  the  relief  to  which  they  are,  in 
the  judgment  of  the  court,  clearly  entitled. 

In  giving  my  opinion,  I  shall  notice  only  so  much  of 
the  pleadings,  and  make  such  reference  to  the  case  gene- 
rally, as  may  be  necessary  to  elucidate  the  points  upon 
which  the  decision  is  made. 

On  the  20th  of  March,  1849,  the  debtor,  George  W. 
Doane,  made  a  general  assignment,  under  the  statute,  for 
the  benefit  of  his  creditors.  The  assignees  assumed  the 
duties  of  their  trust,  and  the  assignment  has  been  so  far 
formally  executed  as  that  the  assignees  have  rendered 
their  final  account  to  the  Orphans  Court  of  the  county  of 
Burlington,  which  has  been  settled  and  approved  by  a 
decree  of  that  court. 

The  bill  alleges  that  the  assignment  is  fraudulent — 

JFirsL  Because  of  the  peculiar  relationship  which,  at 
the  time  of  the  assignment,  the  assignees  bore  to  the 
debtor,  in  regard  to  the  business  transactions  which  led  to 
his  embarrassment,  and  to  the  assignment  which  followed, 
and  the  property  assigned. 

Second.  Because  the  debtor  did  not  make  out,  and  an- 
nex to  his  assignment,  a  true  inventory  of  his  property, 
but  concealed  the  same. 

With  regard  to  the  first  objection.  Garrit  S.  Cannon 
was  one  of  the  trustees  of  Burlington  College  at  the  time 
of  the  assignment,  and  Robert  B.  Aertsen,  in  less  than 
one  month  after  it  was  made,  was  appointed  the  financial 
agent  of  the  college.  Burlington  College  was  greatly 
embarrassed  in  consequence  of  the  failure  of  Gteorge  W. 
Doane.  While  the  college  was  carried  on  in  the  name  of 
trustees,  acting  under  a  special  act  of  incorporation,  the 
real  estate  and  college  appurtenances  had  been  transfer- 
red by  the  trustees  to  the  possession  of  Bishop  Doane, 
under  an  agreement  that  he  was  to  carry  on  the  college 
at  his  own  risk;  and  this  arrangement  was  made,  as  the 
trustees  admit  by  their  answer,  for  the  purpose  of  avoid- 
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ing  all  pecuniaiy  responsibilities  themselves,  and  placing 
them  upon  Bishop  Doane.  He  was  to  have  the  posses^ 
sion  of  the  college  property  for  ten  years  without  paying 
any  rent.  When  the  assignment  was  made,  seven  years 
of  the  term  were  then  yet  unexpired.  The  bishop  had  put 
apon  the  property  upwards  of  ^40,000  in  improvements. 
It  will  at  once  be  seen  how  important  it  was  that  the 
trustees  should  be  reinstated  in  the  possession  of  the  col- 
lege property,  and  should  also  become  the  owners  of  the 
personal  property  in  the  college  buildings,  which  were 
necessary  in  order  to  keep  the  college  in  operation.  The 
interest  of  Burlington  College  and  of  the  general  credi- 
tors of  Bishop  Doane  were  antagonistical.  The  college 
did  not  stand  in  the  position  of  a  general  creditor  having 
an  interest  with  the  other  creditors  that  all  the  property 
which  the  debtor  had  assigned  should  be  sold  to  the  best 
advantage.  The  college  must  have  the  real  estate  and 
buildings,  and  the  personal  property  in  them.  The  ex- 
istence of  the  college  required  it.  It  was  the  interest  of 
the  trustees  to  get  all  this  property  at  as  low  a  rate  as 
possible.  It  was  the  interest  of  the  other  creditors  to  make 
it  bring  as  high  a  price  as  possible.  The  result  shows  that 
this  was  so.  The  trustees  became  the  purchasers  of  every 
article  of  personal  property  appertaining  to  the  college 
buildings  and  grounds,  except  one  article  which  brought 
one  dollar  and  twenty- five  cents,  and  they  became  the 
purchasers  of  the  bishop's  interest  in  the  real  estate  of 
the  college,  which  included  the  ^40,000  improvements, 
for  the  sum  of  sixty-five  dollars.  Here  then  were  indi- 
viduals appointed  to  carry  out  this  trust  whose  duty  it 
was,  as  assignees,  to  see  that  the  debtor's  property  brought 
as  high  a  price  as  possible,  while  the  very  existence  of  a 
public  institution,  whose  agents  they  were,  and  whose 
welfare  they  were  bound  to  look  after  and  protect,  d^ 
pended  upon  their  possession  of  the  debtor's  property,  and 
which  of  course  it  was  desirable  for  them  to  obtain  at  the 
lowest  possible  price.  No  doubt  the  very  respectable  gen- 
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tlemen  who  executed  the  trust  discharged  their  duties  with 
as  much  fidelity  as  any  two  men  could  do  acting  under 
similar  circumstances.  But  they  were  not  in  a  position 
in  which  the  law  generally  trusts  to  a  man's  acting  im- 
partially. Bach  was  the  character  of  the  trast  committed 
to  them,  both  on  account  of  the  value  of  the  property, 
and  its  peculiar  character  and  situation,  as  well  as  on  ac- 
count of  the  conflicting  interest  involved,  that  impartial 
men,  men  indifferent  to  the  parties,  and  whose  judgment 
was  not  affected  by  opposing  interests,  should  have  been 
selected  to  execute  it.. 

A  court  of  equity  may  presume  fraud,  and  declare  aa 
assignment  fraudulent,  from  the  character  of  the  assignee 
appointed  by  the  debtor.  Oram  v.  Miichd  and  others,  1  Sandf. 
Ch.  JR.  251 ;  Ceeriee  and  Ceeriee  v.  Sart  and  others,  2  Sandf. 
Ch.  JR.  358 ;  Browning  and  others  v.  Hart  and  others,  6  Barb. 
8.  a  R.  91. 

But  to  what  extent,  and  under  what  peculiar  circum- 
stances, a  court  of  equity  might  be  justified  in  exercising 
the  right  of  interfering  with  an  assignment,  presuming  it 
fraudulent  from  the  character  of  the  assignees  appointed 
by  the  debtor ;  or  whether  it  might  interfere,  and  appoint 
other  assignees  to  execute  the  trust,  when  it  was  satisfisu^- 
torily  shown  that  the  assignees  named  are  unfit  persons  to 
act  in  that  capacity,  are  questions  not  necessary  to  be  de- 
cided in  this  case.  For,  however  fitr  the  court  might  be 
disposed  to  extend  its  jurisdiction  in  the  particulars  re- 
ferred to,  the  principles  established  could  not  be  applied 
here.  The  complainants  are  too  late  in  presenting  their 
case  to  obtain  the  specific  relief  of  setting  aside  the  assign- 
ment on  the  ground  of  fraud,  or  of  displacing  the  tmstees, 
and  appointing  others  in  their  place,  on  account  of  the 
unfitness  of  the  individuals  named  as  assignees.  The  trust 
has  been  executed.  Declaring  the  assignment  fraudu- 
lent, or  displacing  the  assignees,  will  not  restore  the 
debtor's  property,  or  place  it  within  the  reach  of  the  com- 
plainants, either  at  law  or  equity.   But  although  the  court 
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cannot  interfere  in  the  way  suggested,  yet  the  position 
which  the  assignees  occupied  has  a  bearing,  and  a  very 
important  and  controling  one,  in  reference  to  other  ques- 
tions involved  to  be  noticed  hereafter;  and  therefore  it  is 
that  I  have  noticed  so  particularly  the  objections  that  ex- 
isted to  the  appointment  of  the  individuals  as  assignees 
who  have  undertaken  to  execute  this  trust 

As  to  the  second  specification  to  show  the  assignment 
fraudulent — that  the  debtor  did  not  mako  out,  and  annex 
to  his  assignment,  a  true  inventory  of  his  property,  but 
concealed  the  same.  If  the  allegation  were  true,  and  pre- 
sented good  ground  for  the  interference  of  the  court,  there 
is  no  relief  which  the  court  can  afford  the  complainants 
now,  after  the  execution  of  the  trust  and  the  final  settle- 
ment of  the  accounts  of  the  assignees.  I  ought  to  say, 
however,  that  I  do  not  think  the  allegation  is  sustained. 
Whatever  was  retaiped  from  the  inventory  was  surrendered 
to  the  assignees ;  there  was  no  property  concealed.  The 
inventory  is  made  out  with  unusual  particularity,  and  it  is 
a  matter  of  surprise  that,  with  such  an  amount  and  variety 
of  property,  there  was  so  little  omitted  in  the  inventory 
annexed  to  the  assignment. 

But  there  are  other  grounds  upon  which  relief  is  claimed. 
It  is  insisted  that  the  sale  of  the  personal  property  was 
fraudulently  made,  and  was  so  conducted  by  the  assignees 
as  to  transfer  it  to  members  of  the  debtor's  family  and  to 
the  trustees  of  the  college  for  a  mere  nominal  price,  and 
for  the  purpose  of  enabling  them  to  pass  it  over  into  the 
possession  of  the  debtor,  for  his  own  use.  If  this  allega- 
tion were  proved,  the  complainants  would  be  entitled  to 
relief,  and  the  assignees  would  be  personally  liable  to  the 
creditors  for  the  difference  between  the  fair  value  of  the 
articles  so  fraudulently  sold  and  the  price  actually  realized 
for  them.  The  fact,  that  the  assignees  had  settled  their 
accounts,  would  interpose  no  obstacle  to  such  relief.  The 
Orphans  Court,  where  the  accounts  were  settled,  could 
give  no  relief  to  the  creditors  for  such  a  fraud.    The  only 
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remedy  is  in  this  ooorty  and  the  decree  of  the  Orphans 
Court  is  no  barrier  to  this  court's  administering  snch  relief 
as  the  cestui  que  trust  is  entitled  to  for  such  a  breach  of  the 
trust  by  his  trustee.  Besides,  the  statute  expressly  declares 
that  '^  the  settlement  and  decree  of  said  court  shiJl  be  con- 
clusive on  all  parties,  except  for  the  assets  which  may  af- 
terwards come  to  hand  or  for  frauds  or  apparent  error" 
This  court  is  the  proper  tribunal  to  investigate  such  a 
fraud,  and  to  redress  it 

To  make,  however,  the  assignees  personally  liable  fraud 
must  be  proved.  It  is  not  sufficient  to  show  that  the  as- 
signees disposed  of  the  property  indiscreetly  and  much 
below  its  value,  unconnected  with  other  circumstances 
going  to  establish  the  un&imess  of  the  sale,  and  that  a 
fraud  was  meditated.  But  there  is  enough  shown  in  the 
case  to  put  the  assignees  to  the  proof  that  the  sale  was 
conducted  without  any  fraud  being  meditated.  The  man- 
ner in  which  the  silver  was  sold,  and  of  the  sale  of  some 
other  articles,  was  injudicious,  and  was  calculated  to  give 
dissatisfiftction.  It  is  usual  to  sell  silver  by  the  piece  or  by 
the  weight,  and  not  a  large  quantity  of  it  in  bulk  with  the 
general  contents  of  a  sideboard,  as  was  done  in  this  case. 
But  with  a  few  exceptions,  I  think  the  assignees  have 
proved  that  the  sale  was  conducted  fairly,  and  that  the  pro- 
perty was  sold  for  as  a  high  price  as  that  kind  of  property 
usually  brings  at  such  sales. 

Another  ground  of  complaint  is  the  disposition  which 
was  made  by  the  assignees,  the  trustees  of  Burlington 
College  and  Bishop  Doane,  of  the  college  property. 

On  the  28th  of  September,  1846,  the  board  of  trustees 
of  Burlington  College  passed  the  following  resolution: 
"  Resolved,  that  the  Rt.  Rev.  G.  W.  Doane,  D.  D.,  LL.  D., 
president  of  Burlington  College,  have  the  permission  and 
authority  of  the  board  to  occupy  the  property  of  *  Green 
Lawn,'  lately  purchased  by  them,  without  rent  or  interest, 
and  organize  and  carry  on  the  school  and  college  for  the 
space  of  ten  years,  under  the  direction  of  the  trustees,  at 
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hiB  own  risk  and  for  his  own  benefit^  it  being  understood 
that  in  case  of  his  death  mean  while  the  agreement  there- 
upon shall  terminate." 

The  bishop  took  possession,  and,  with  the  approbation 
of  the  trustees,  erected  buildings,  gas  works,  and  other 
valuable  improvements,  involving  an  expenditure  of  some 
forty  thousand  dollars.  In  the  mean  time,  the  college  was 
carried  on  under  the  resolution,  in  the  name  and  under 
the  direction  of  the  trustees,  but  at  the  risk  and  for  the 
benefit  of  the  bishop. 

In  March,  1849,  the  bishop  was  hopelessly  insolvent ; 
and,  on  the  26th  of  that  month,  he  made  an  assignment 
for  the  benefit  of  his  creditors.  The  trustees  of  Burlington 
College  knew  the  fact  of  his  insolvency,  and  that  he  had 
made  the  assignment  This  assignment  passed,  by  virtue 
of  the  statute,  all  the  debtor's  estate,  both  legal  and  equit- 
able, whether  specified  in  the  inventory  annexed  to  the 
assignment  or  not.  The  exception,  which  was  made  in  the 
inventory,  of  '^  any  claim  he  might  have  for  buildings  and 
permanent  improvements  on  the  property  of  the  college" 
amounts  to  nothing.  His  equitable  interest  in  the  pro- 
perty passed  by  the  assignment ;  and  any  future  transfer 
by  him  of  that  interest  was  a  fraud  upon  the  assignment, 
and  is  absolutely  void. 

On  the  16th  of  April,  1849,  the  bishop  made  a  formal 
surrender  of  the  college  property  to  the  trustees.  They 
accepted  the  surrender,  and  took  charge  of  the  property, 
as  appears  by  an  entry  of  that  date  upon  their  book  of 
minutes.  That  surrender  of  the  bishop,  and  its  acceptance 
by  the  trustees,  so  far  as  they  interfered  with  the  rights  of 
the  creditors,  were  fraudulent  and  void  against  them,  and 
the  trustees  are  entitled  to  no  benefit  from  the  surrender, 
as  against  the  creditors. 

But  the  trustees  claim  the  right  to  this  property  by 
virtue  of  a  sale  made  by  the  assignees,  at  which  sale  the 
trustees  were  the  purchasers.  This  sale  the  complainants 
allege  to  have  been  fraudulent,  and  they  insist  that  the 
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fraad  is  to  be  inferred  from  several  circamstances — ^from 
the  common  object  of  the  parties,  viz.  their  determination 
that  the  trustees  should  have  the  property  without  any 
consideration — from  the  circumstances  of  the  sale — ^from 
the  inadequacy  of  price — ^and  from  the  relationship  of 
vendor  and  vendee. 

First,  the  common  object  of  the  parties.  The  interest 
which  the  debtor  had  in  the  property  was  not  put  in  the 
inventory,  but  was,  in  express  terms,  excluded  from  it. 
This  shows  the  intention  and  determination  of  the  debtor, 
that  his  creditors  should  not  have  this  property,  if  he  could 
help  it.  It  may  be  said,  that  the  very  fact  of  the  debtor's 
disclosing  the  property  in  his  assignment  shows  that  he 
did  not  meditate  fraud ;  that  if  he  did,  concealment  would 
have  better  answered  his  purpose.  But  it  shows  this  con- 
clusively, that  the  debtor  meditated  an  act  which  the  law 
considers  fraudulent  as  against  creditors,  whatever  might 
have  been  the  estimate  put  upon  it  by  the  debtor.  If  the 
debtor  had  no  interest,  there  was  notliing  "to  except'* 
If  he  had  any  interest,  it  passed  by  the  assignment.  The 
object  which  the  debtor  had  in  view  is  a  matter  of  import- 
ance. It  was  to  surrender  this  property  unencumbered, 
and  with  all  its  valuable  improvements,  to  the  trustees  of 
Burlington  College — ^a  college  in  which  he  had  a  deep 
personal  interest,  and  with  whose  name  and  fame  his  own 
were  identified — and  to  place  it  beyond  the  reach  of  these 
very  creditors,  whose  labor  and  money,  bestowed  and  ex- 
pended upon  his  credit,  had  made  it  valuable.  That  this 
was  the  object  is  proved  by  the  fact,  that  in  less  than  three 
weeks  aftei'wards  the  surrender  referred  to  was  made  to 
the  trustees  without  any  consideration  whatever.  Here, 
then,  is  the  intention  of  the  debtor  made  manifest  with 
as  much  certainty  as  acts  can  establish  the  motives  of  any 
man,  that  these  trustees  should  have  the  property  in  spite 
of  his  creditors,  and  without  any  consideration.  Acts  to 
carry  out  such  a  purpose  are  fraudulent  in  the  eye  of  the 
law,  and  the  result  of  them  will  be  declared  void,  as 
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against  all  persons  whose  rights  are  affected  by  them.  It 
is  important,  also,  to  ascertain  the  intention  and  purposes 
of  the  trustees.  Were  they  willing  to  accept  the  property 
upon  the  terms  and  under  the  circumstances  it  was  offered 
to  them  ?  K  so,  then  they  were  willing  to  appropriate 
the  property  of  others  to  their  own  use  without  any  con- 
sideration, and  to  deprive  the  creditors  of  the  debtor  of 
their  just  rights.  They  did  accept  the  property  from  the 
debtor,  and  took  possession  of  it,  and  have  retained 
possession  ever  since.  The  only  object  of  the  surrender 
and  of  its  acceptance,  was  that  the  trustees  might  hold 
the  property  against  the  rights  and  claims  of  the  debtor. 
Thus  we  have  the  debtor  and  the  trustees  acting  in  con- 
cert to  accomplish  a  common  object,  and  that  object  an 
illegal  one. 

How  far  did  the  assignees  act  in  concert  in  accomplish- 
ing this  common  object  ?  Did  they  acquiesce  ?  The  Mr 
inference,  from  circumstances,  is  that  they  did.  They 
were  both  connected  with  the  college.  As  the  trustees  of 
the  creditors,  they  did  not  assert  the  rights  of  their  cestuis 
que  trusty  but  suffered  the  property  to  be  surrendered  by 
their  debtor,  and  transferred  without  making  the  reason- 
able request,  that  for  so  valuable  a  transfer  of  property 
some  trifling  consideration  should  be  given.  It  was  after 
this  surrender  by  the  bishop,  and  the  acceptance  of  it  by 
the  trustees,  and  the  acquiescence  on  the  part  of  the  as- 
signees, that  the  assignees  went  through  a  mere  formality 
of  a  public  sale  of  the  property. 

On  the  18th  of  April,  two  days  after  the  surrender  to 
the  trustees,  and  on  the  day  of  the  sale  of  the  personal 
property,  the  assignees  exposed  for  sale  ''all  the  rights 
and  interest  of  George  W.  Doane  theretofore  transferred 
by  the  trustees  of  BurlingtonCollege  to  him." 

This  sale  was  made  without  public  notice.  On  the  10th 
of  April,  the  assignees  gave  notice,  by  printed  handbills, 
that  on  the  eighteenth  of  that  month  they  would  sell,  at 
public  sale,  all  the  personal  property  of  George  W.  Doaue, 
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giving  in  the  notice  a  general  description  of  the  character 
of  the  property.  But  there  was  no  intimation,  in  the  ad- 
vertisement, that  they  would  sell  his  equitable  or  legal  in- 
terest in  any  real  estate.  Admitting  that  the  interest 
which  the  debtor  had  in  the  premises  does  not  come  within 
that  description  of  property  contained  in  the  twelfth  sec- 
tion of  the  assignment  act,  and  that  no  direction  is  con- 
tained in  the  act  as  to  what  notice  the  assignees  shall  give, 
it  cannot  be  contended  that  the  assignees,  in  the  exercise 
of  their  discretion,  could  sell  such  property  without  giving 
any  notice  of  sale.  The  notice  and  manner  of  sale  of  the 
personal  property  are  left  discretionary  with  the  assignees ; 
and  yet  can  it  be  doubted  that  if,  without  public  notice, 
the  assignees  had  sold  all  the  personal  property  of  the 
debtor  to  the  trustees  of  the  college  at  an  inadequate  price, 
such  sale  would  have  been  held  fraudulent  in  the  eye  of 
the  law?  This  was  a  description  of  property  which, 
more  than  any  other,  required  that  reasonable  notice 
should  be  given  of  its  sale.  The  interest  of  the  debtor 
in  it  was  of  a  nature  to  require  legal  counsel  and  advice. 
The  sale  was  a  surprise  upon  those  interested  in  the 
property's  bringing  a  fair  consideration,  and  they  were  de- 
prived of  the  opportunity  of  protecting  their  just  rights, 
Again,  the  manner  in  which  the  sale  was  conducted  is 
an  evidence  of  fraud.  The  interest  of  the  debtor  in  the 
property  required  explanation,  and  it  was  the  duty  of  the 
assignees  to  have  given  it.  The  assignees  knew  what  that 
interest  was,  and  so  did  the  trustees  of  Burlington  College. 
It  was  a  matter  of  pub  ic  record,  but  the  evidence  of  it 
was  on  the  private  records  of  the  trustees.  It  was  a  mere 
form  to  offer  sufch  property  without  a  full  explanation. 
The  bill  charges  that  no  such  explanation  was  given,  and 
it  is  evident,  from  the  answers  both  of  the  trustees  and 
of  the  assignees,  that  such  explanation  was  not  given  as 
the  peculiar  situation  and  character  of  the  debtor's  in- 
terest in  the  property  required.  The  specific  charge  of  the 
bill  is,  that  the  assignees  sold  without  explaining  or  giving 
any  information  to  the  persons  present  at  the  sale  what 
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right  was — how  it  was  derived— or  in  what  it  con- 
risted.  The  answer  of  the  assignees  affirms  that  one  of 
the  assignees  did  give  such  information  and  explanation* 
But  this  is  not  such  an  answer  as  this  court  is  satisfied 
with.  The  assignees  were  bound  to  state  the  particulars 
of  such  explanation  as  is  alleged  to  have  been  given,  in 
order  that  the  court  might  see  whether  the  information 
and  explanation  were  correct.  Judging  from  other  parts 
of  the  answer  of  the  assignees  in  connection  with  the 
answer  of  Bishop  Doane,  the  information  given  must 
have  been  erroneous,  and  of  course  such  as  to  mislead,  and 
not  enlighten,  those  present  at  the  sale.  Bishop  Doane, 
in  his  answer  sajs,  he  did  not  include  his  interest  in  Bur« 
lington  College  in  the  inventory  to  his  assignment,  becaitse 
it  wa3  not  such  an  interest  as  could  be  assigned  or  transferred 
hy  him.  The  assignees  say  it  was  omitted  from  the  assign* 
ment  through  inadvertence^  the  same  being,  in  their  opinion 
under  the  circumstances,  of  little  value.  With  this  esti- 
mate of  the  legal  and  equitable  nature  and  value  of  that 
interest,  it  is  perfectly  manifest  that  the  charge  of  the  bill 
is  correct — that  the  interest  was  sold  without  a  proper  ex- 
planation t>f  what  it  consisted.  I  do  not  mean  to  say,  that 
in  any  case  of  sale  by  an  assignee,  it  is  necessary  for  him, 
at  the  time  of  sale,  to  explain  and  give  notice  of  the  title 
of  the  debtor  in  the  premises.  But  I  do  mean  to  say,  that 
in  this  case,  considering  the  interest  of  the  debtor  in  the 
property — ^the  position  in  which  the  assignees,  the  debtor, 
and  the  trustees  stood  to  each  other  in  reference  to  the 
college  and  to  this  property — ^the  determination  that  all  of 
them  had  manifested,  by  their  previous  acts  and  conduct, 
that  the  trustees  should  have  the  property — ^and  finally  the 
sale  without  public  notice,  and  the  purchase  of  it  by  the 
trustees  at  a  nominal  price ;  with  these  circumstances,  the 
fact  that  the  sale  was  made  without  describing  the  charac* 
ter  of  the  debtor's  interest  in  the  property,  is  of  great 
weight  in  considering  the  bona  fdes  of  the  transaction. 
Again,  the  inadequacy  of  price  confirms  the  position, 
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that  the  property  shoald  have  been  advertised,  and  its 
situation  and  character  explained  at  the  time  of  sale.  It 
is  another  evidence  of  fraud.  To  show  that  sixty-five 
dollars,  the  price  at  the  assignees'  sale,  was  grossly  in- 
adequate, let  us  look  at  the  interest  which  the  debtor  had 
in  the  property.  He  had  a  right  to  the  enjoyment  of  the 
property  for  more  than  seven  years  then  yet  to  come,  con- 
tingent only  upon  his  death  during  the  term.  Within  the 
two  previous  years  he  had  put  on  the  property  permanent 
improvements  involving  an  expenditure  of  about  $85,000, 
and  had  expended  in  gas  fixtures  about  $3000.  He  had, 
then,  the  legal  possession  under  his  term,  and  had  paid  a 
valuable  consideration  for  his  right  in  and  possession  of 
the  property.  This  consideration,  consisting  of  those  im- 
provements, was  advanced  by  some  of  the  creditors  for 
whose  benefit  the  assignment  was  made.  A  great  part  of 
the  gas  fixtures,  such  as  the  gasometer  and  the  apparatus 
for  generating  gas,  as  between  landlord  and  tenant,  are 
moveable  property.  They  would,  it  is  true,  pass  to  the 
heir  at  law  with  the  inheritance,  or,  between  grantor  and 
grantee,  as  fixtures  to  the  real  estate ;  but,  as  between 
landlord  and  tenant,  the  latter  has  a  right  to  remove  them 
during  the  term.  JErp.  Cotton  v.  Nutter,  2  M.  D.  ^  De  (?. 
725 ;  Winshw  and  others  v.  Merchants  Ins.  Co.,  4  Met  306. 
Here,  then,  was  valuable  property,  worth  several  hun- 
dred dollars,  which  the  purchaser  might  remove  imme- 
diately ;  and  yet  this  was  but  a  small  interest  in  the  whole 
property  which  was  struck  off  at  the  price  of  sixty-five 
dollars.  An  unexpired  term  of  seven  years  in  an  estate 
worth  upwards  of  fifty  thousand  dollars,  with  other  pro- 
perty worth  several  hundred  dollars,  were  sold,  without  any 
previous  public  notice,  for  sixty-five  dollars,  and  were  pur- 
chased by  a  corporation  of  which  the  debtor  was  the  presi- 
dent, and  the  assignees — one  of  them  a  trustee,  and  the 
other  the  financial  agent  of  the  corporation.  The  presi- 
dent of  the  college  contracts  debts,  and  places  improve- 
ments on  the  property  at  an  expenditure  of  $50,000.   He 
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fheu  stops  payment,  and,  through  the  instramentality  of 
an  assignmenty  transfers  the  property  to  the  trostees  of  a 
college,  of  which  he  is  the  alpha  and  cmegHj  for  a  mere 
nominal  price.  Such  a  sale  must,  upon  every  principle 
upon  which  this  court  administers  equity,  be  deemed  fraud- 
ulent and  void.  Not  that  any  moral  turpitude  attaches  to 
any  ^  the  individuals  who  are  connected  with  the  trans- 
action, but  because,  from  the  circumstances,  a  court  of 
equity  will  infer  fraud,  however  pure  and  honest  may  be 
thoi  motives  and  intentions  of  the  actors.  One  of  the 
assignees  who  was  examined  testifies  that,  in  conducting 
the  sale,  they  acted  under  the  best  legal  advice  in  the  state ; 
but  this  does  not  affect  the  legality  of  the  transaction. 

The  only  remaining  questions  are,  whether  the  com- 
plainants are  in  a  position,  and  have  such  an  interest,  as 
to  entitle  them  to  maintain  this  bill  ?  and  if  they  have, 
what  decree  should  be  made  in  the  case  7 

As  a  general  rule,  any  party  whose  rights  are  iuju- 
riously  affected  by  a  fraud  may  exhibit  his  bill  in  this 
court,  and  obtain  relief  against  it  The  assignment  was 
for  the  benefit  of  all  the  creditors  of  the  debtor ;  and  for 
any  fraud  committed  in  the  execution  of  that  trust,  any 
one  or  more  of  the  creditors  may  have  relief  by  apply- 
ing to  a  court  of  equity.  It  is  true  the  complainants  did 
not  exhibit  their  claims  to  the  assignees,  and  come  in 
under  the  assignment ;  but  notwithstanding  they  did  not, 
yet,  by  the  express  terms  of  the  eleventh  section  of  the 
act,  they  are  entitled  to  the  surplus,  if  any,  after  the  debts 
exhibited  and  allowed  are  fully  satisfied.  This  gives  them 
a  greater  interest  in  seeing  to  it,  that  all  the  debtor's  pro- 
perty is  fully  and  honestly  appropriated  to  its  legitimate 
purpose.  But  independent  of  the  section  of  the  statute 
referred  to,  the  complainants,  as  judgment  and  execution 
creditors  at  law  applying  for  the  aid  of  this  court  to  se- 
cure the  property  of  their  debtor  which  is  beyond  the 
reach  of  legal  process,  have  the  right  to  question  the  dis- 
position of  the  debtor's  property  by  himself;  and  much 
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more  have  they  the  right  to  question  its  disposition  by 
those  who  have  the  legal  control  of  it  by  the  debtor's  ap- 
pointment for  the  benefit  of  his  creditors.  The  complain- 
ants have  filed  their  bill  on  behalf  of  themselves  and 
other  creditors  of  George  W.  Doane ;  and  the  property 
must  be  disposed  of  according  to  the  legal  liens  upon  it 
and  their  priorities.  The  interest  of  the  complainant^  be- 
ing only  in  the  surplus,  after  the  creditors  who  have 
proved  their  claims  under  the  assignment  are  paid,  it  may 
be  that  the  complainants  will  get  nothing.  But  this  iswio 
objection  to  the  complainants  maintaining  this  bill,  any 
more  than  it  would  be  an  objection  to  a  third  mortgagee 
having  a  decree  upon  a  bill  filed  upon  his  mortgage,  that 
the  mortgaged  property  was  inadequate  to  pay  the  prior 
encumbrances.  The  complainants  are  rightly  before  the 
court,  and  are  entitled  to  redress  here.  If  not,  they  are 
wronged,  and  yet  remediless.  No  relief  can  now,  or  could 
at  any  time  have  been  given  by  the  Orphans  Court.  Even 
if  that  court,  upon  exceptions  filed  in  due  time,  could  have 
set  aside  the  sale,  which  is  more  than  doubtful,  that  would 
have  been  a  very  inadequate  remedy  for  the  wrong.  The 
trustees  must,  in  a  measure,  make  good  to  the  creditors 
the  pecuniary  loss  they  have  sustained  by  being  fraudu- 
lently deprived  of  their  just  rights;  that  relief  this  court 
only  can  give. 

The  remaining  question  is — ^what  decree  ought  to  be 
made  in  the  cause  ?  It  is  not  enough  merely  to  set  aside 
the  sale.  On  the  26th  of  September  next,  the  ten  years* 
term  which  the  debtor  had  in  the  premises  expires.  This 
would  give  the  creditors  the  benefit  of  less  than  one  year 
of  the  term  only,  when  they  were  justly  entitled  to  seven. 
Upon  the  plainest  principles  of  equity,  the  fraud-doer 
should  account  for  the  actual  profits  he  has  derived  from 
the  fraud.  The  trustees  of  Burlington  College  have  had 
the  enjoyment  of  the  property  for  six  years.  It  did  not 
belong  to  them,  and  it  is  but  reasonable  and  right  that 
they  should  pay  for  their  occupation  and  enjoyment  of  pro- 
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perty  which  helonged  to  others.  This  is  hut  even-handed 
justice.  It  is  no  hardship  upon  the  trustees.  Their  specu- 
lation must  he  a  profitable  one  in  any  event.  In  less  than 
a  year,  they  will  be  the  owners,  and  in  possession  of 
property  worth  forty  thousand  dollars,  which  has  cost 
them  only  |65.  It  is  not  right,  that  they  should  enjoy 
without  remuneration  to  the  creditors,  at  whose  cost 
and  by  whose  misfortunes  they  are  thus  enriched,  that 
little  interest  in  the  property  which  belongs  to  them. 
They  have  had  the  entire  enjoyment  of  the  whole  pro- 
perty for  the  last  six  years.  It  belonged  to  Bishop  Doane's 
creditors.  They  have  been  deprived  of  its  value  and  bene- 
fit by  the  trustees.  The  value  the  trustees  put  upon  the 
property  for  a  seven  years'  term  was  sixty-five  dollars. 
They  cannot  complain  that  they  should  now  be  required 
to  pay  only  such  sum  as  a  master  of  this  court  shall  esti- 
mate at  that  value.  There  must  be  a  reference  to  a  mas- 
ter to  take  an  account  of  the  fair  annual  rent  of  the  pro- 
perty, called  "  Green  lawn,"  from  the  time  it  was  taken 
possession  of  by  the  trustees  of  Burlington  College,  under 
the  surrender,  up  to  the  time  of  making  the  report.  In 
taking  the  account,  the  master  will  make  an  allowance 
for  taxes,  and  will  value  the  property  as  it  was  when  the 
trustees  took  possession  of  it,  and  without  reference  to 
any  perrnaneni  improvements  put  upon  the  property  since. 
Upon  the  coming  in  of  the  report,  the  amount  ascer- 
tained will  be  declared  to  be  a  lien  upon  the  property ;  and 
if  the  trustees  fail  to  pay  it  within  such  reasonable  time 
as  the  court  shall  fix  the  property  will  be  sold  for  the  pur- 
pose. The  proceeds  will  be  applied — ^first,  to  pay  the  costs 
of  the  complainants  in  this  suit,  then  the  creditors  under 
the  assignment,  and  the  balance,  if  any,  will  be  distri- 
buted among  the  complainants  and  such  remaining  credit- 
ors as  shall  come  in  and  contribute  to  this  suit.  In  mak- 
ing a  disposition  of  the  proceeds,  the  rights  of  the  credit- 
ors under  the  assignment  must  be  protected,  and  the  as- 
signment carried  out  according  to  the  provisions  of  the 
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Statute.  It  IB  not  neoefisaiy  that  this  should  be  done  in 
the  Orphans  Court  This  being  properly  which  has  been 
brought  into  this  court  in  the  exercise  of  its  own  peculiar 
jurisdiction,  it  will  keep  the  control  of  the  fund,  and  see 
that  it  is  distributed  among  the  creditors  according  to 
their  respective  Uens  and  priorities. 


OA.SES 
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THE  COURT   OF  CHANCERY 


OF  THE  STATE  OF  NEW  JERSEY, 


FEBRUARY  TERM,  1856. 


Pbshinb  and  Colib  vs.  Binns  and  Halstkd. 

« 

Where  a  jadgment  creditor  is  proceeding  by  execution  to  raise  the  foil  amount 
of  his  jadgment,  when  that  amount  is  not  due,  but  has  been  reduced  by 
payments  or  otherwise,  a  subsequent  execution  creditor  is  entitled  to  the 
aid  of  this  court  to  restrain  the  prior  creditor  from  selling  under  his  execu- 
tion until  the  payments  are  ascertained,  and  the  creditor  gives  credit  for 
them,  if  he  refuses  when  applied  to  give  the  credit,  or  where  there  is  a  dis- 
pute as  to  the  amount  that  ought  to  be  credited  between  the  debtor  and  the 
creditor. 

The  answer  admits  payments,  and  does  not  deny  that  the  defendants  intended 
to  raise  the  whole  amount.  This  makes  the  propriety  of  the  ii^unction  ap- 
parent, and  of  continuing  it  until  the  payments  are  ascertained  and  credited. 

The  defendants  had  a  lien  upon  a  fand  to  satisfy  their  judgment,  which  was 
oat  of  the  jurisdiction  of  the  court  and  beyond  the  reach  of  the  complain- 
ants' judgment  and  execution.  Under  the  peculiar  circumstances,  the  defend- 
ants were  enjoined  from  proceeding  against  the  common  fund  until  they  had 
appropriated  the  one  on  which  they  had  exclusive  control. 


On  motion  to  dissolve. 

G  Parker  moved  to  dissolve  the  injanction  in  this  case 
upon  the  answer. 

F.  71  FreUnghuyaeny  contra. 

I* 


102  CASES  IN  CHANCERY.  [F 


Peihiiie  «.  BiniM. 

The  Chancellob.  On  the  first  day  of  January,  eighteen 
hundred  and  fifty-three,  one  Gteorge  Watts  executed  and 
delivered  to  the  defendants,  Binns  and  Halsted,  a  mort- 
gage on  certidn  real  estate,  fitctoiy,  and  fixtures,  in  the 
city  of  Newark,  with  the  following  proviso,  or  condition, 
that  if  the  said  Watts  should  well  and  truly  pay  unto  the 
said  Binns  and  Halsted,  or  the  survivor  of  them,  his  ex- 
ecutors, administrators,  or  assigns,  all  and  every  such  sum 
or  sums  of  money  as  he,  the  said  Watts,  should  thereafter 
in  any  wise  owe  to  them,  or  debts  then  owing  them  tor  or 
by  reason  of  any  advance  made,  goods  sold,  or  in  any 
wise  whatever,  or  for  which  they,  or  either  of  them,  had, 
or  should  in  any  wise  become  responsible  or  liable  for  him, 
by  reason  of  making,  drawing,  endorsing,  or  accepting 
auy  bill  of  exchange,  promissory  note,  or  other  negotiable 
instrument  whatever,  or  of  in  any  manner  guarantying 
any  contract  of  the  said  Watts,  due  to  or  incurred  by  the 
said  Binns  and  Halsted,  as  partners,  then  the  said  inden- 
ture should  be  void. 

On  the  26th  of  January,  1853,  Watts  confessed  a  judg- 
ment to  Binns  and  Halsted,  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  New  Jersey,  for  the  sum 
of  twenty-five  hundred  dollars. 

The  parties  had  large  dealings  together ;  Binns  and 
Halsted  living  in  the  city  of  New  York,  and  dealing  largely 
in  the  purchase  and  sale  of  raw  skins,  and  Watts  living 
in  the  city  of  Newark,  and  extensively  manufacturing  that 
article.  The  mortgage  and  judgment  grew  out  of  the 
dealings  of  the  parties,  in  the  purchase,  sale,  and  manu- 
facturing of  skins. 

The  complainants  are  subsequent  judgment  and  execu- 
tion creditors  of  George  Watts.  They  exhibited  their  bill 
in  this  case,  alleging  that  the  judgment  of  Binns  and  Hal- 
sted had  been  satisfied,  except  to  the  amount  of  one  hun- 
dred and  forty-five  dollars ;  and  that  this  was  all  the  in- 
debtedness now  existing  between  the  parties,  and  that  Binns 
and  Halsted  had  no  other  claim  against  Watts  upon  either 
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the  mortgage  or  the  judgment.  The  bill  also  charges  that 
the  judgment  is  ^  fraudulent.  It  prays  that  the  mortgage 
and  judgment  may  be  removed  out  of  the  way,  so  that 
the  judgment  debtor's  property  may  be  applied,  in  due 
course  of  law,  to  satisfy  the  complainants'  judgment  free 
from  the  encumbrances  of  the  defendants'  mortgage  and 
judgments,  and  that  the  defendants  may  be  enjoined  from 
further  proceedings  upon  their  judgment. 

The  defendants  have  answered  the  bill,  and  now  move 
to  dissAve  the  injunction. 

I  have  referred  only  to  so  much  of  the  case  made  by 
the  pleadings  as  is  necessary  to  render  intelligible  the 
points  upon  which  the  motion  is  decided. 

The  injunction  must  be  continued  upon  the  admissions 
of  the  answers  upon  two  grounds. 

First  It  admits  that  the  whole  amount  of  the  judg- 
ment is  not  due,  and  that  the  defendants  are  not  entitled 
to  raise  the  full  amount  on  the  face  of  the  judgment  out 
of  the  debtors'  property.  The  judgment  is  for  the  sum  of 
twenty-five  hundred  dollars.  The  bill  charges  that  vari- 
ous payments,  from  time  to  time,  have  been  made,  so  as 
to  reduce  the  amount  now  due  to  one  hundred  and  forty- 
five  dollars.  The  answer  admits  that  payments  have  been 
made  on  the  judgment,  and  claims  the  sum  of  two  thou- 
sand one  hundred  and  ninety  dollars  and  seventy-nine 
cents  to  be  the  balance  due,  after  deducting  such  pay- 
ments. If  this  injunction  is  dissolved,  there  is  nothing  to 
prevent  Binns  and  Halsted  from  proceeding  to  raise  the 
whole  amount  of  the  judgment — ^twenty-five  hundred 
dollars,  and  interest  from  its  date.  They  have  placed  their 
execution  in  the  hands  of  the  sheriff;  they  have  given  no 
credit  upon  the  judgment,  and  no  instructions  to  the 
sheriff  not  to  raise  the  full  amount.  Where  a  judgment 
creditor  is  proceeding  by  execution  to  raise  the  full 
amount  of  his  judgment,  when  that  amount  is  not  due, 
but  has  been  reduced,  by  payments  or  otherwise,  a  sub- 
sequent execution  creditor  has  a  right  to  the  aid  of  this 
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court  to  restrain  the  prior  creditor  fipom  selling  under  his 
execution  until  the  payments  are  ascertained,  and  the 
creditor  gives  credit  for  them.  Binns  and  Halsted  do  not 
deny,  in  their  answer,  that  it  was  their  intention  to  raise 
the  whole  amount  of  twenty-five  hundred  dollars.  They 
should  have  given  credit  on  their  execution  for  what  they 
admit  has  been  paid  on  their  judgment.  This  was  the 
more  necessary,  if  they  desired  to  place  themselves  be- 
yond suspicion,  because  there  is  a  dispute,  between  them 
and  their  debtor,  as  to  the  amount  of  the  payment?  which 
have  been  made.  The  complainants  have  been  compelled 
to  bring  the  defendants  into  this  court  to  obtain  the  credit 
they  admit  ought  *  to  be  given ;  and  under  such  circum- 
stances, their  statement  as  to  what  that  credit  should  be, 
when  there  is  a  dispute  and  difference  about  it  between 
the  debtor  and  the  creditor,  should  not  be  taken  as  con- 
clusive. 

There  is  another  ground  upon  which  it  is  proper  that 
this  injunction  should  be  continued.  The  bill  alleges  that 
Binns  and  Halsted  have  received  from  Watts  goods  to  an 
amount  exceeding  thirteen  hundred  dollars,  which  ought 
to  be  credited  on  their  jungment.  The  answer  admits  the 
receipt  of  these  goods,  and  that  they  are  now  in  the  pos- 
session of  the  defendants ;  but  sets  up  that  the  goods 
were  sent  to  them  by  Watts,  to  sell  on  commission  at  an 
invoiced  price,  and  that  when  sold  at  that  price,  to  be 
credited  on  the  judgment.  It  further  alleges  the  goods 
will  not  sell  for  the  price  they  are  invoiced  at,  and  they 
therefore  remain  in  their  hands  subject  to  Watts*  order, 
and  that  they  have  no  authority  to  sell  them  at  a  less 
price,  and  cannot,  therefore,  appropriate  them  to  the  pay- 
ment of  the  judgment.  Admitting  the  allegations  of  the 
defendants,  as  to  the  terms  upon  which  they  hold  these 
goods,  to  be  true,  it  is  proper  for  the  court  to  retain  this 
injunction,  in  order  that  the  goods  may  be  appropriated, 
under  a  decree  of  this  court,  to  the  liquidation  of  the  de- 
fendants' judgment.    The  complainants  are  entitled  to 
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have  them  so  appropriated ;  and  if  they  cannot  he  bo  dis- 
posed of  hy  Watts'  consent,  they  ought  to  he,  under  the 
direction  of  the  court,  in  this  suit  The  complainants  and 
defendants  have  a  lien,  hy  their  executions,  upon  a  com- 
mon fund.  Here  is  another  fund,  upon  which  the  com- 
plainants have  no  lien,  which  ought  to  go  to  pay  the  com- 
mon dehtors'  liabilities  and  to  the  relief  of  the  common 
fbnd.  The  goods  which  constitute  this  fund  are  out  of  the 
jurisdiction  of  this  court,  and  beyond  the  reach  of  any 
legal  process  by  which  the  complainants  can  appropriate 
them  to  satisfy  their  judgment;  yet,  being  in  the  posses- 
sion of  the  defendants,  this  court  has  now  the  control  of 
them,  and  may  dispose  of  them  according  to  the  legal  and 
equitable  rights  of  all  concerned.  If  this  injunction  is  dis- 
solved, these  goods  are  beyond  the  reach  of  the  complain- 
ants. The  defendants,  Binns  and  Halsted,  will  proceed 
with  their  execution,  appropriate  the  common  fund  to  pay 
their  judgment,  and  then  deliver  over  the  goods  in  their 
possession  to  the  debtor.  This  would  be  a  fraud  upon  the 
complainants.  The  only  way  to  protect  them  is  to  appro- 
priate the  goods,  under  a  decree  of  this  court,  in  the  most 
advantageous  manner  for  all  parties,  to  the  payment  of 
the  defendants'  judgment.  If,  as  the  complainants  allege, 
the  defendants  are  bound  to  take  the  goods  at  a  certain 
price,  which  before  their  delivery  was  agreed  upon  be- 
tween the  parties,  the  credit  must  be  for  that  amount  If 
the  defendants'  allegations  are  true,  as  to  the  terms  upon 
which  they  received  the  goods,  then  the  court  will  direct 
the  manner  of  their  disposal,  and  will  direct  their  net 
proceeds  to  be  credited. 

It  is  necessary,  for  the  protection  of  the  rights  of  the 
complainants,  that  this  injunction  should  be  retained,  and 
the  cause  go  to  a  final  hearing. 

The  motion  to  dissolve  is  therefore  denied. 
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AsDKYW  Cakson  v8.  Caleb  Colemak  and  others, 

Wbere  an  act  which  aothorizes  a  work,  in  doing  of  which  private  propoty 
most  be  taken,  and  the  act  makes  no  provision  for  oompensatioa  to  the 
owner,  bis  property  cannot  be  taken  without  bis  ooosenL 

An  act  authorizes  the  straightening  the  channel  of  a  creek.  A  channel  can- 
not be  cot  throagb  the  land  of  an  indiTidoal  for  the  purpose  without  Jirwl 
making  compensation.  It  is  snch  taking  of  private  propertj  for  public  use 
as  is  contemplated  by  the  provision  in  t  16  of  Article  I.  of  the  Constitution 
of  New  Jersey. 

The  legislature  have  not  the  power  to  declare  that  the  benefits  which  an  indi- 
vidual is  to  derive  from  a  contemplated  enterprise  shall  be  taken  by  him  as 
compensation  for  his  property  taken.  This  is  not  the  compensation  contem- 
plated by  the  constitution.  The  owner  of  the  property  taken  most  be  oom- 
peniated  in  money.  The  constitution  means  that  a  fair  valuation  shall  be 
made  of  the  property  taken,  and  the  amount  of  such  valuation,  m  wumty^ 
shall  be  paid  before  the  property  is  appropriated.  If  the  legislature  does  not 
provide  a  mode  of  compensation,  the  owner  may  fix  it  himself,  and  it  must 
first  be  paid  before  the  property  is  taken. 

The  court  will  not  enjoin  where  the  conduct  of  the  party  asking  its  inteifor- 
enoe  has  been  such  as  to  make  it  finaudolent  and  against  good  foith  to  inter- 
rupt the  work  which  he  asks  to  be  stopped. 

Where  the  defendant  sets  up  entirely  new  matter  to  avoid  the  oomplainant'a 
equity,  although  it  is  a  good  defence  and  a  good  answer  to  the  eqaity,  the 
court  will  not  dissolve  the  injunction.    This  is  the  genend  rule. 


On  motion  to  dissolve. 

I.  W.  Larming  moved  to  dissolve  the  injunction  granted 
in  this  case,  relying  upon  the  answer  of  the  defendants. 

Mercer  Beaaley  opposed  the  motion. 

Thb  Chamcbllor.  On  the  first  of  March,  1832,  the  le- 
gislature passed  an  act  appointing  John.B.  Hutchinson 
and  four  other  individuals,  therein  named,  managers  for 
the  opening,  clearing  out,  and  straightening  of  the  As- 
sanpink  creek.  The  act  authorized  them  to  enter  into 
and  upon  the  meadow  lands  and  swamps  lying  upon  said 
creek,  within  certain  limits  prescribed,  with  all  necessary 
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workmen  and  implements)  to  open,  widen,  clear  out, 
straighten,  and  remove  every  obstruction,  &c.,  fourteen 
feet  wide,  and  not  less  than  three,  nor  more  than  five  feet 
deep,  and  the  mud  and  other  obstructions  taken  out  of 
said  creek  equally  to  cast  out  upon  the  meadows,  swamps, 
and  low  lands  next  adjacent.  The  act  provides  that  the 
said  managers  shall  receive,  each,  a  dollar  a  day,  for  dis- 
charging the  duties  imposed  upon  them  by  the  act,  and 
authorizes  them  to  provide  for  the  expenses  which  may 
accrue  in  carrying  the  law  into  effect  by  apportioning  the 
amount  of  such  expenses  among  the  respective  owners  or 
possessors  of  such  meadows,  swamps,  and  low  lands  lying 
upon  said  creek,  or  in  the  vicinity  thereof,  within  cer- 
tain limits  named  in  the  act,  to  be  benefited  by  the  open- 
ing, clearing  out,  and  straightening  said  creek.  On  the 
7th  of  March,  1856,  a  supplement  to  this  act  was  passed, 
by  which  the  defendants  in  this  suit  were  appointed .  the 
managers  to  carry  out  the  provisions  of  the  act  of  1832. 
Neither  by  the  original  act,  nor  by  the  supplement,  is  any 
provision  made  for  making  compensation  for  land  taken 
for  the  purposes  of  the  act. 

The  complainant  is  the  owner  of  considerable  land  ly- 
ing along  the  creek — ^the  creek  constituting  the  southern 
boundary  thereof.  The  bill  alleges  that  the  managers  en- 
tered upon  the  work  of  clearing  out  the  channel  of  the 
creek  within  the  designated  limits,  and  that  when  they 
reached  the  complainants'  land,  instead  of  following  the 
natural  course  of  the  channel  of  the  creek,  they  staked 
off  two  entirely  new  channels  across  his  land,  departing 
from  the  old  channel  about  forty  or  fifty  yards ;  and  they 
informed  the  complainant  that  it  was  their  intention  to 
dig  the  new  channels  to  the  width  of  about  eighteen  feet, 
and  for  the  distance  of  about  two  hundred  and  sixty 
yards. 

The  defendants,  by  their  answer,  admit  these  allega- 
tions of  the  bill,  and  that  it  is  their  intention  to  appropri- 
ate the  complainant's  land  in  the  manner  stated.    It  does 
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not  admit  of  a  doubt  that  this  is  such  takb^  of  private 
property  for  public  use  as  is  contemplated  by  the  consti- 
tution of  this  state.  This  being  the  case,  the  defendants 
have  no  right  to  cut  a  channel  through  the  complainant's 
land  without  first  making  just  compensation.  The  act 
makes  no  provision  for  such  compensation.  It  prescribes 
a  mode  of  assessment  of  the  lands  benefited  by  the  pro- 
posed improvements  for  the  purpose  of  defraying  the  ex- 
penses of  cariying  the  law  into  effect ;  but  no  assessment 
is  contemplated  or  authorized  for  making  compensation 
for  land  taken.  As  the  object  of  the  act  was  so  limited 
in  the  benefits  to  be  conferred,  the  legislature  may  pur- 
posely have  omitted  providing  for  compensation  for  land 
taken,  supposing  that  it  was  proper,  in  carrying  out  an 
improvement  of  this  kind,  where  the  piAUc  have  so  littie 
interest,  that  lands  of  individuals  should  not  be  taken 
without  their  consent.  If  an  individual  sees  fit  to  give  his 
land  for  the  public  benefit,  of  course  he  is  at  liberty  to 
do  so.  • 

It  was  intimated,  by  the  defendants'  counsel,  that  the 
legislature  intended  that  the  benefits  which  must  neces- 
sarily accrue  to  the  complainant  from  the  proposed  im- 
provement should  constitute  his  compensation.  But  such 
a  compensation  is  not  the  one  contemplated  by  the  con- 
stitution. There  is  but  one  fair  construction  to  be  put 
upon  the  language  of  the  constitution.  It  means  that, 
where  private  property  is  taken  by  virtue  of  the  authority 
of  the  sovereign  power,  compensation  shall  be  made  in  mo- 
ney ;  that  a  fair  valuation  shall  be  made  of  the  property 
taken,  and  the  amount  of  such  valuation  in  money  shall 
be  paid  to  the  individual  before  his  property  can  be  taken 
from  him.  Any  other  construction  would  make  this  pro- 
vision of  the  constitution  utterly  valueless.  A  means  of 
legislation  could  soon  be  devised  to  substitute  an  imagi- 
nary benefit  for  that  just  compensation  which  was  intend- 
ed to  be  provided.  These  managers  have  no  right  to  take 
the  complainant's  land  without  his  consent,  unless  they 
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first  pay  him  for  it.  If  no  provision  is  made  by  the  act 
to  ascertain  the  amount  to  be  paid,  then  the  complainant 
is  at  liberty  to  fix  the  compensation  himself,  and  the  ma- 
nagers have  no  alternative  but  to  submit  to  his  demands. 

But  the  defendants  further  insist,  that  this  injunction 
should  be  dissolved,  for  the  following  reasons :  They  al- 
lege, in  their  answer,  that  they  entered  upon  the  duties 
assigned  them  by  the  act  at  the  solicitation  of  the  com- 
plainant ;  that  the  plan  they  adopted  for  clearing  out  and 
straightening  the  creek  was  approved  and  assented  to  by 
the  complainant ;  that  he  agreed,  if  Lewis  C.  Hutchinson 
would  consent  to  have  a  new  channel  cut  through  his 
lands,  which  lie  below  the  lands  of  the  complainant,  then 
that  he  consented  to  have  the  two  new  channels  cut 
through  his  land ;  that  the  defendants  did  accordingly  cut 
the  new  channel  through  Hutchinson's  land,  and  then 
entered  upon  the  complainant's  land,  and  cut  one  of  the 
proposed  channels  througfi  it,  and  that  when  they  were 
about  to  cut  the  second  channel  the  complainant  inter- 
fered, and  insisted  that  they  should  not  proceed  further,  un- 
less they  would  consent  and  agree  that  the  amount  which 
he  should  be  required  to  pay  in  the  assessment  of  the  ex- 
penses among  the  land  owners  along  the  creek,  as  pro- 
vided for  by  the  act,  should  be  limited  to  the  sum  of 
twenty  dollars;  that  upon  their  refusal  to  do  this,  the 
complainant  filed  this  bill. 

If  these  allegations  are  true,  then  the  complainant  is 
not  entitled  to  the  interference  of  this  court  in  his  behalf. 
If  they  are  true,  then  it  is  fraudulent  and  against  good 
fiEiith  for  the  complainant  to  interrupt  the  defendants  in 
their  work.  This  court  will  not  interpose  to  protect  a 
wrong-doer  in  his  legal  rights. 

But,  according  to  the  present  practice  of  the  court,  these 
allegations  must  be  proved  before  I  can  dissolve  this  in- 
junction. They  constitute  new  matter,  not  responsive  to 
thfe  bill,  by  which  the  defendants  seek  to  avoid  the  com- 
plainant's equity.    If  they  are  true,  and  the  defendants 
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ahall  establiBh  them  by  the  proper  proof,  I  shall  deem 
them  sufficient  to  deny  the  continuance  of  the  injunction. 
The  complainant  will  then  be  left  to  seek  his  remedy,  if 
he  has  any,  in  the  courts  of  law. 
The  motion  is  denied,  but  without  costs. 


Leigh  and  others  vs.  Clark  and  others. 

In  an  action  at  law  on  a  specialty,  it  is  not  competent  for  the  defendant  to 
avoid  it  by  pleading  that  it  was  obtained  by  fraadolent  misrepresentations 
made  by  the  plaintiff. 

Where  an  action  at  law  is  commenced  on  a  bond  against  which  such  defence 
is  set  op,  and  on  a  bill  filed  in  this  oonrt,  and  an  injanction  granted  to  stay 
the  suit  at  law,  the  answer  denies  the  eqaity  of  the  bill,  such  a  case,  gene- 
rally, would  form  an  exception  to  the  rule— that  upon  a  denial  of  the  equity 
the  defendant  is  entitled  to  a  dissolution  of  the  iigunction. 

J.  B.  L.  and  D.  L.  gave  their  bond  to  E.  A.,  conditioned  to  pay  B.  A.  $600,  on 
the  first  day  of  April  then  next.  E.  A.  having  alleged  that  she  was  pregnant 
by  J.  R.  L.,  the  said  bond  was  given  in  full  satisfactbn  thereof.  An  action  at 
law  was  brought  on  the  bond,  and  a  plea  was  put  in  that  the  bond  was  ob> 
tained  by  the  fraudulent  misrepresentations  of  E.  A.  that  she  was  with 
child  by  the  said  J.  R.  L.  J.  R.  L.  filed  his  bill  in  this  court,  and  an  injanc- 
tion was  granted  enjoining  the  suit  at  law.  E.  A.  answered  the  bill,  and  de- 
nied the  fraud  and  misrepresentation.  The  court  refused  to  make  the  case  an 
exception  to  the  rule,  that  upon  a  denial  of  the  equity  the  injunction  thould 
be  distolvedf  because  the  bill  itself  would  not  bear  scrutiny  in  foro  eoneeiei^ 
tim — ^it  did  not  deny  that  the  complainant  had  sexual  intercourse  with  the 
defendant,  E.  A. 


On  motion  to  dissolve. 

James  Wilscn  moved  to  dissolve  the  injunction  upon  the 
answers  of  the  defendants. 

J,  G.  Shipman  and  TF.  L.  DayUm  opposed  the  motion. 

The  Chakcxllor.  On  the  fourth  day  of  May,  18%, 
Isaac  R  Leigh  and  Daniel  Leigh,  the  complainants,  exe- 
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cuted  their  b(Ad  to  Elizabeth  Anderson,  one  of  the  de- 
fendants, conditioned  to  pay  her  the  sum  of  six  hundred 
dollars,  with  interest,  on  the  first  day  of  April  then  next. 
Elizabeth  Anderson  assigned  this  bond  to  the  defendants, 
Clark  and  8herrard.  They  commenced  an  action  upon  the 
bond  in  the  Inferior  Court  of  Common  Pleas  of  the 
county  of  Warren.  Upon  exhibiting  the  bill  in  this  suit, 
one  of  the  injunction  masters  made  an  order  for  an  in- 
junction staying  the  prosecution  of  the  suit  at  law.^  All 
the  defendants  have  answered  the  bill. 

When  the  above  bond  was  given,  a  bond  was  executed 
and  delivered  to  the  complainant,  Isaac  N.  Leigh,  by 
Elizabeth  Anderson,  Benjamin  N.  Anderson,  her  father, 
and  Jacob  A.  Haggin,  in  the  penal  sum  of  twelve  hun- 
dred dollars,  with  the  following  recital  and  condition: 
"  That  whereas  Elizabeth  Anderson  was  with  child  by  the 
said  Isaac  R.  Leigh,  and  that  they  had  on  that  day  settled 
the  matter  by  the  said  Isaac  R.  Leigh's  giving  her  his 
bond  with  security  for  the  payment  of  six  hundred  dol- 
lars, on  the  first  day  of  April  then  next ;  if,  therefore,  the 
said  obligors,  their  heirs,  executors,  and  administrators 
should  well  and  truly  indemnify  and  save  harmless  the 
said  Isaac,"  &;c.,  from  all  costs,  fees,  and  expenses  he 
might  or  could  be  put  to  in  behalf  of  the  township,  and 
of  and  from  all  and  every  costs,  fees,  and  expenses,  as 
well  by  reason  of  lying  in  of  said  Elizabeth  Anderson  as 
by  the  birth,  maintenance,  and  education  of  the  said  child, 
and  of  and  from  every  suit  and  action  at  law  or  equity  by 
or  on  behalf  of  the  said  Elizabeth  Anderson  or  Benja- 
min A.  Anderson,  her  father,  against  the  said  Isaac  for 
or  on  account  of  the  said  Elizabeth's  being  with  child  by 
the  said  Isaac,  then  the  obligation  to  be  void. 

The  allegation  of  the  complainants,  upon  which  they 
expect  to  maintain  this  suit  and  continue  the  injunction, 
is  that  the  bond  which  they  executed  to  Elizabeth  Ander- 
son was  procured  by  fraud.  The  fraud  alleged  is,  that  the 
&ther  and  Elizabeth  pretended  that  she  was  pregnant, 
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and  charged  Isaac  B.  Leigh  with  being  Ae  father  of  the 
child ;  that  they  threatened,  unless  he  would  marry  Eliza- 
beth Anderson,  or  would  pay  her  some  large  sum  of  mo- 
ney, that  they  would  expose  him,  and  prosecute  him  at 
law ;  that  they  persisted  in  harassing  the  said  Isaac,  until, 
overcome  through  fear  of  persecution,  he  executed  and 
delivered  the  bond  in  question.  The  bill  alleges  that  the 
said  Elizabeth  was  not  pregnant,  and  that  it  was  a  fabri- 
cation fraudulently  made  up,  between  the  father  and 
daughter,  to  extort  money  from  the  complainant,  Isaac  B. 
Leigh. 

Benjamin  N.  Anderson,  the  father,  is  not  made  a  party 
to  the  bill.  The  answer  of  Elizabeth  Anderson  fully  denies 
every  allegation  of  fraud  and  every  particular  which  is 
mentioned  to  give  color  to  the  charge.  The  equity  of  the 
bill  is  completely  answered. 

But  it  is  insisted,  on  behalf  of  the  complainants,  that 
this  is  a  case  where  the  injunction  should  be  retained, 
notwithstanding  the  equity  of  the  bill  is  denied.  It  is 
true,  if  the  injunction  is  dissolved,  th^  bill  must  be  dis- 
missed, for  the  object  of  the  injunction  is  merely  to 
change  the /omm  of  litigation,  in  order  to  aftbrd  the  com- 
plainants an  opportunity  of  making  a  defence  against  the 
bond,  which  they  will  not  be  permitted  to  make  at  law* 
It  has  been  decided,  by  the  Supreme  Court  of  this  state, 
^'  that  in  an  action  at  law  on  a  specialty ^  it  is  not  compe- 
tent for  the  defendant  to  avoid  it  by  pleading  that  it  was 
obtained  by  fraudulent  misrepresentations  made  by  the 
plaintiff."  Sogers  v.  Colt,  1  Zab.  23,  704 ;  Stryker  v.  Van" 
derbelt,  2  IhUch.  482. 

K  the  question  was  not  concluded  by  these  authorities, 
I  should  not  so  decide.  But  I  feel  bound  to  respect  them 
as  declaring  the  law,  and  to  conform  to  them,  if  the  casQ 
turned  upon  that  point. 

If  therefore  the  injunction  is  dissolved,  the  complain- 
ants are  denied  the  opportunity  of  defending  themselves 
against  this  bond,  on  the  ground  of  its  having  been  pro- 
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cared  by  fraudalent  misrepresentations.  As  that  is  a  good 
equitable  defence,  and  can  avail  the  complainants  no 
where  else  but  in  this  court,  it  would  seem  but  just  and 
right  that  the  whole  controversy  on  the  question  of  fraud 
should  not  be  finally  disposed  of  by  the  mere  answer  of 
the  party  charged  with  the  fraud.  It  would  seem  to  be 
one  of  the  cases  which  come  under  the  exception  to  the 
general  rule,  that  if  the  bUl  is  fully  answeredy  and  its  equity 
deniedy  the  injunction  should  be  dissolved. 

These  considerations  would  prevail,  and  I  should  re- 
tain the  cause  for  investigation  and  final  decision  in  this 
court,  were  I  satisfied  with  the  case  made  by  the  bill.  But 
the  case,  as  presented  by  the  complainants  themselves, 
will  not  bear  scrutiny  in  foro  conscienMce.  The  bill  states 
that  Elizabeth  Anderson  alleged  that  she  was  pregnant  of 
a  child,  of  which  the  complainant,  Isaac  R.  Leigh,  was 
the  father,  and  both  complainants  allege,  under  their  oath, 
that  this  was  ^^  absolutely  false,**  But  the  complainants 
give  no  reason,  in  their  bill,  for  this  bold  denial  of  the 
charge.  The  complainants  had  no  right  to  charge  the  de- 
fendant with  such  a  falsehood  without  showing  some 
grounds  upon  which  they  made  it.  It  was  in  the  power 
of  Isaac  E.  Leigh,  and  in  his  only,  to  afiirm  absolutely  the 
felsity  of  the  charge,  if  it  were  false.  If  he  had  had  no 
sexual  intercourse  with  Elizabeth  Anderson,  he  could 
truly  stamp  the  charge  as  ^^  absolutely  false  ;**  but  if  his 
conscience  would  not  permit  him  to  deny  his  having  had 
such  intercourse,  this  charge  against  her  is  wholly  unwar- 
rantable. The  manner  in  which  it  is  repeatedly  made  in 
the  bill  evinces  a  recklessness  in  making  statements  un- 
der oath  which  is  calculated  very  greatly  to  diminish  con- 
fidence in  the  complainant's  case.  The  bill,  from  begin- 
ning to  end,  while  it  attempts  to  evade  the  confession  of 
criminality  on  the  part  of  Isaac  E.  Leigh,  is  a  virtual  ad- 
mission that  he  seduced  this  woman.  Not  having  denied 
this  fiwjt,  but  virtually  admitted  it,  the  Court  of  Chancery 
is  not  the  proper  tribunal  to  resort  to  in  order  that  he  may 
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be  afforded  an  opportunity  to  put  in  a  defence  to  a  bond 
like  this. 

His  counsel  took  the  ground,  on  fhe  argument,  that  he 
was  not  bound  to  admit  or  deny  this  fact.  That  is  true. 
But  neither  is  this  court,  when  he  asks  it  to  relieve  him 
from  the  rigor  of  the  law,  bound  to  do  so  when  he  pre- 
sents a  case,  the  real  truth  of  which  a  guilty  conscience 
will  not  permit  him  to  disclose. 

The  ii\junction  is  dlBSolved,  and  the  bill  dismissed  with 
costs. 


IJltsses  B.  Bbewsteb  vs.  The  Mayob  and  Common  Cottk- 

ciL  OF  THE  City  of  Kbwabe. 

Notice  is  reqaired  wherever  a  duty  is  imposed  upon  an  individaal,  and  a  pen- 
alty affixed  for  noncompliance,  unless,  by  the  law,  it  is  expressly  prorided 
that  no  notice  need  be  given. 

Where  the  city  requires  an  individual  to  grade,  pave,  &c.,  and  upon  his  non- 
compliance, the  act  authorizes  the  city  to  do  the  work,  and  gives  the  city  a 
lien  upon  the  property  for  remuneration — query y  whether,  when  the  indivi- 
dual is  a  resident,  notice  in  a  public  newspaper  is  sufficient. 

As  a  general  rule,  where  new  matter  is  set  up  in  avoidance  of  the  complain- 
ant's equity,  the  court  will  require  it  to  be  proved  before  dissolving  the  in- 
junction. 


This  was  a  motion  to  dissolve  an  injunction.  The  case 
is  fully  stated  in  the  opinion  of  the  Chancellor. 

F.  T.  Frelinghuyseriy  on  behalf  of  the  mayor  and  com- 
mon council  of  the  city  of  Newark,  moved,  upon  the 
answer  filed,  to  dissolve  the  injunction,  which  was  allowed 
on  filing  the  bill. 

C.  ParkeTy  contra. 

The  Chancbllob.    By  the  original  act  of  incorporation 
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of  the  city  of  Newark,  power  is  conferred  upon  the  com- 
mon council  of  the  city  to  make  and  establish  ordinances 
and  regulations  for  the  levelling,  grading,  paving,  flag- 
ging, or  gravelling  sidewalks  in  any  street  or  streets  in 
said  city,  by  the  owners  or  occupants  of  lots  fronting  on 
or  adjoining  such  street  or  streets,  and  to  appoint  one  or 
more  discreet  and  skilful  person  or  persons  to  superintend 
the  said  work,  and  prescribe  the  manner  in  which  the 
same  shall  be  performed.  By  the  original  act,  and  sup- 
plements thereto,  the  council  is  clothed  with  authority  to 
enforce  such  ordinances  and  regulations.  Among  other 
provisions  to  effect  a  compliance  with  such  ordinances 
and  regulations,  is  one,  that  if  the  owner  or  owners  of 
any  lot  in  front  whereof  the  sidewalks  shall  be  directed 
to  be  levelled,  graded,  paved,  flagged,  curbed,  or  gravel- 
led, shall  neglect  to  comply  with  such  ordinance  or  regu- 
lation for  the  space  of  one  month  from  the  time  of  its 
passage,  it  shall  be  lawful  for  the  common  council  to 
cause  the  same  to  be  done  under  the  direction  of  the 
street  commissioner,  and  the  expense  thereof,  certified 
and  sworn  to  by  the  street  commissioner,  and  filed  in  the 
office  of  the  city  treasurer,  shall  be  and  remain  a  lien  up- 
on said  lot,  until  the  same  shall  be  paid  and  settled.  By 
another  provision  of  the  act,  the  mayor  and  common 
council  are  authorized  to  sell  any  lot  upon  which  such 
lien  is  so  created,  to  pay  the  amount  of  the  same  and  the 
expenses. 

The  complainant  is  the  owner  of  a  lot  of  land,  with  a 
dwelling  thereon,  on  the  corner  of  Parker  street  and 
Mount  Pleasant  avenue,  in  said  city.^  The  common  coun- 
cil have  caused  the  sidewalk  in  front  of  said  lot  to  be 
graded,  paved,  and  guttered.  The  expenses  of  the  same 
amount  to  the  sum  of  five  hundred  and  seventy-six  dol- 
lars and  twenty-seven  cents.  The  lot  was  advertised  for 
sale  to  pay  this  sum.  On  filing  the  bill,  an  injunction 
was  allowed  to  stay  the  sale.  The  defendants  now  move, 
on  their  answer,  to  dissolve  this  injunction. 
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The  defendants  have  no  right  to  sell  the  complainant's 
property,  unless  they  have  acquired  a  lien  upon  it  They 
could  not  acquire  a  lien,  except  upon  a  strict  compliance 
with  the  provisions  of  the  law  under  which  they  assume 
to  act. 

The  bill  alleges  the  proceedings  of  the  defendants  to 
have  been  irregular  in  several  particulars. 

Mrst.  That  the  act,  or  supplements,  under  which  the 
proceedings  were  had  empowers  a  sale  of  such  lots  only 
as  have  no  dwelling  house  or  other  building  thereon. 
This  objection  was  abandoned  on  the  argument.  The 
original  act  does  confine  the  power  of  sale  to  lots  which 
have  no  buildings  thereon.  But  by  a  supplement,  the 
power  of  sale  was  extended  to  all  lots  in  the  city.  The 
provision  of  the  supplement  was  probably  overlooked  in 
preparing  the  bill. 

Second.  It  is  alleged  that  the  act  requires  that  a  written 
notice  should  have  been  given  to  the  complainant,  notify- 
ing him  that  the  common  council  had  passed  an  ordi- 
nance, or  resolution,  requiring  him  to  pave  and  graduate 
his  said  sidewalk,  before  the  street  commissioner  could 
lawfully  do  the  work,  and  charge  the  complainant  there- 
with, which,  it  is  alleged,  was  not  done  in  this  case. 

The  answer  admits  that  the  complainant  had  no  formal 
notice  that  he  was  required  to  graduate,  pave,  and  curb 
his  sidewalks,  except  by  advertisements  in  the  public  pa- 
pers, and  insists  that  he  was  entitled  to  no  other  notice. 

It  is  true  that  the  act  or  its  supplements  do  not  make 
any  provision  with  regard  to  such  notice  when  the  owner 
of  the  lot  is  a  residetit  of  the  city.  But  the  provisions  of 
the  act  plainly  imply  that  notice  is  to  be  given.  A  pen- 
alty is  given  for  a  neglect  to  comply  with  the  ordinance  or 
regulation.  Notice  is  certainly  required,  wherever  a  duty 
is  imposed  upon  an  individual,  and  a  penalty  affixed  for 
noncompliance,  unless,  by  the  law,  it  is  expressly  pro- 
vided that  no  notice  need  be  given,  (if  it  can  be  supposed 
that  the  legislature  would  be  willing  to  impose  a  penalty 


18M.]  CASES  IN  CHANCERY.  117 

Brewiler  v.  City  of  Newark. 

for  a  neglect  of  a  duty  under  such  circumstances).  In  this 
case,  notice  is  not  expressly  dispensed  with  by  the  act. 
The  act  gives  to  the  individual  the  privilege  of  doing  the 
work  himself:  if  he  neglects  to  comply  with  the  ordi- 
nance or  regulation  for  the  space  of  one  month  from  the 
time  of  its  passage,  then  the  common  council  may  cause 
the  work  to  be  done,  and  the  cost  of  the  same  becomes  a 
lien  upon  the  property.  The  question  arises,  to  what  no- 
tice is  the  owner  of  the  property  entitled  ?  By  an  ordi- 
nance of  the  common  council,  of  the  18th  of  July,  1836, 
and  a  supplement  thereto,  of  the  7th  of  June,  1841,  it  is 
declared,  that  in  case  a  sidewalk  shall  not  be  curbed  and 
paved  according  to  the  ordinance  for  that  purpose,  it  shall 
be  lawful  for  the  street  commissioner  to  order,  in  writing^ 
the  same  to  be  done  within  a  time  mentioned  in  said  or- 
der. But  by  an  ordinance  of  the  Ist  of  April,  1858,  the 
written  notice  by  the  street  commissioner  is  dispensed 
with,  and  it  is  declared,  that  if  any  owner  or  occupant  of 
any  lot  of  the  said  city,  where  the  common  council  shall 
have,  by  ordinance  or  resolution,  ordered  the  sidewalk  to 
be  levelled,  &c.,  shall  neglect  to  do  the  work,  after  such 
resolution  or  ordinance  shall  have  been  published  in  two 
daily  newspapers  in  the  city  of  Newark  for  twenty  days, 
then  the  street  commissioner  shall  proceed  to  have  the 
work  done. 

As  fakV  as  nonresidents  of  the  city  are  concerned,  this 
ordinance  is  in  express  violation  of  tiie  provisions  of  the 
city  charter.  They  provide,  in  terms,  that  if  the  owner 
of  such  lot  is  a  nonresident,  it  shall  be  the  duty  of  the 
street  commissioner  to  give  notice  of  the  ordinance,  or 
regulation,  by  advertising  the  same  in  two  of  the  public 
newspapers  printed  in  the  city  of  Newark  for  the  space  of 
one  mcmih.  The  ordinance  declares  that  such  publication 
for  bDcnJly  days  shall  be  all  that  is  required.  A  publication 
under  that  ordinance  in  its  application  to  nonresidents  is 
a  nnllity,  and  cannot  afiect  their  rights.  Was  a  notice 
under  this  ordinance  a  sufficient  notice  as  regards  the 
complainant,  who  was  a  resident  of  the  city  ? 
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As  I  have  already  remarked,  the  charter  does  not  direct 
any  notice  to  be  given  as  to  residents  of  the  city.  But 
some  notice  is  required.  The  city  of  Newark  could  not 
acquire  a  lien  of  five  hundred  dollars  upon  the  complain- 
ant's property,  in  discharging  a  duty  for  the  complainant 
which  he  had  neglected  to  perform  upon  the  defendant's 
requirement,  when  they  had  not  notified  him  that  the  duty 
was  required^of  him.  That  the  defendants  were  bound  to 
give  some  notice  to  the  complainant  cannot  be  questioned, 
and  my  impression  is  very  strong  that  a  mere  publication  in 
a  newspaper  is  not  sufficient  notice.  It  would  seem  proper 
that  where  a  duty  is  required  of  a  man,  for  the  neglect  of 
which  he  is  subject  to  a  penalty  or  to  an  action  for  debt  or 
damages,  he  should  have  a  personal  notice,  unless  the  law- 
dispenses  with  it  or  provides  some  other  notice.  This 
is  the  reason  why  the  character  of  the  notice  was  pre- 
scribed as  to  nonresidents,  or  the  legislature  would  have 
left  the  notice,  as  well  of  nonresidents  as  residents,  dis- 
cretionary with  the  council.  In  the  case  of  nonresidents, 
the  act  declares  a  publication  sufficient.  This  would  seem 
to  have  been  the  view  taken  by  the  common  council :  that, 
as  to  residents,  a  personal  notice  was  required.  From  1886 
to  1863,  by  their  ordinances,  the  street  commissioner  was 
required  to  give  notice  in  writing.  The  publication  in  a 
newspaper  is  made  a  sufficient  notice  to  nonresidents  ex 
necessitate^  but  even  then  it  is  done  by  express  legislative 
authority.  A  publication  in  a  public  newspaper  is  but 
little  better  than  the  notice  which  Caligula  prescribed  for 
his  laws.  This  matter,  however,  was  not  very  fully  dis- 
cussed on  the  argument,  and  I  will  not  conclude  the  de- 
fendants by  deciding  the  question  without  affording  them 
a  further  opportunity  of  being  heard.  As  I  shall  hold 
this  injunction  upon  another  question  involved  in  the 
controversy,  an  opportunity  will  be  afforded  for  a  more 
full  investigation  and  discussion  of  the  matter  of  notice. 

Third.  It  is  insisted,  by  the  bill,  that  the  complainant 
was  never  required  by  the  common  council — ^by  any  reso* 
lution  or  act  of  theirs — ^to  grade  and  pave  his  sidewalks. 


185&]  CASES  IN  CHANCERY.  119 

BfBwater  •.  Oity  of  Newark. 

On  the  4th  of  February,  1853,  the  common  council 
eatabliflhed  the  grade  of  Parker  street,  on  which  the  com- 
plainant's lot  bounds.  On  the  8d  of  March,  1855,  they  • 
passed  a  resolution  requiring  the  occupants  of  lots  front- 
ing on  Parker  street  to  form,  graduate,  curb,  and  pave 
their  sidewalks  not  less  than  four  feet  wide,  the  balance 
to  be  covered  with  good  hard  gravel ;  the  same  to  be  done, 
so  &r  as  the  ordinance  required,  under  the  direction  of 
the  street  commissioner.  The  order  establishing  the  grade, 
and  the  resolution  requiring  the  owners  of  lots  to  pave, 
were  duly  advertised.  But  Parker  street  was  not  graded 
under  the  order  of  the  4th  of  February,  1853.  That  grade 
being  deemed  objectionable,  the  common  council,  on  the 
5th  of  May,  1854,  rescinded  the  grade  adopted  by  the  or- 
der of  February,  1853^  and  established  a  new  and  differ- 
ent grade.  The  order  establishing  the  new  grade  was 
not  advertised,  nor  was  there  any  resolution  passed,  after 
the  rescinding  of  the  old  grade,  and  adopting  the  new 
one,  requiring  the  owners  of  adjacent  lots  to  graduate, 
pave,  and  gutter  their  sidewalks.  The  common  council 
have  graduated  the  complainant's  sidewalk  in  compliance 
with  the  last  order  for  that  purpose,  and  have  paved  and 
guttered  on  that  grade,  and  it  is  for  the  expenses  in- 
curred in  doing  this  work  that  the  defendants  claim  a  lien 
upon  complainant's  property,  and  are  about  selling  it  to 
reimburse  themselves  their  outlays. 

It  is  admitted  that  the  complainant  was  not  bound  to 
gutter  and  pave,  until  he  was  required  to  do  so  by  an  or- 
der or  resolution  of  the  common  council.  The  common 
council  could  acquire  a  lien  upon  the  complainant's  pro- 
perty only  for  doing  that  work  which  they  had  required 
the  complainant  to  do,  and  which  he  had  refused  or  ne- 
glected to  perform. 

By  the  resolution  of  the  common  council  of  the  3d  of 
ilarch,  1854,  the  complainant  was  required  to  graduate, 
pave,  and  curb  his  sidewalks.  He  was  obliged  to  gradu- 
ate them  according  to  the  grade  established  by  the  council. 
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Whether  this  requisition  was,  in  terms,  contained  in  the 
order  or  resolution  or  not,  is  not  material,  because  this 
was  regulated  by  the  general  ordinances  of  council.  By 
the  9th  section  of  the  ordinance  of  July,  1886,  and  the 
second  section  of  the  ordinance  of  1841,  every  individual 
is  required  to  make  his  sidewalks  conform  to  the  grade 
established  by  the  common  council.  And,  by  the  fifth 
section  of  the  ordinance  of  1836,  and  the  fourth  section 
of  the  ordinance  of  1841,  where  the  penalty  is  imposed 
on  account  of  a  neglect  of  the  duty  of  paving,  &c.,  in 
compliance  with  a  resolution  of  the  council,  the  language 
is,  in  case  there  shall  be  a  neglect  to  comply  with  such  re- 
solution, **  the  graduation  and  width  of  the  sidewalks  being 
established.*' 

Here,  then,  was  a  resolution,  passed  on  the  8d  of  March, 
1854,  by  which  the  complainant  was  required  to  level, 
grade,  curb,  and  pave  his  sidewalk,  and  public  notice  was 
given  that  the  complainant  must  comply  with  the  resolu- 
tion within  twenty  days.  Now  the  only  way  in  which  he 
could  comply  with  that  resolution  was  by  graduating  his 
sidewalk  according  to  the  grade  of  Parker  street,  esta- 
blished by  the  city  authorities  on  the  4th  of  February, 
1853,  and  by  paving  the  same  within  twenty  days.  This 
he  did  not  do.  He  neglected  that  duty.  What  then  had 
the  common  council  to  do  in  order  to  acquire  a  lien  upon 
the  complainant's  property,  and  the  right  to  sell  his  pro- 
perty to  pay  the  amount  of  such  lien  ?  Certainly  they 
could  do  nothing  more,  or  rather  they  had  a  right  to  do 
nothing  more,  than  cause  to  be  done  that  same  work 
which  they  had  required  the  complainant  to  do,  and  which 
he  had  neglected — ^and  that  was  to  graduate  his  sidewalk 
on  Parker  street  according  to  the  grade  established,  and 
pave  the  same.  This  was  all  the  neglect  of  duty  which 
was  chargeable  to  the  complainant,  and  for  which  he  was 
responsible.  The  grade  of  1858  was  the  only  one  esta- 
blished within  the  time  allotted  him  to  comply  with  the 
resolution,  and  it  was  his  neglect  to  conform  the  gradua- 
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tbn  of  his  sidewalks  to  the  then  established  grade,  by 
which  the  common  eoancil  acquired  the  right  them* 
selves  to  do  the  work.  But  the  common  council  have 
never  caused  the  work  to  be  done  which  they  required  the 
complainant  to  do.  It  is  true  they  have  graduated  hia 
sidewalks,  and  put  down  his  pavement;  but  they  have 
graduated  and  paved,  under  an  order  of  the  common 
council  of  the  5th  of  May,  1854,  which  establishes  a  grade 
entirely  different  from  that  of  the  4th  of  February,  1863. 
The  complainant  never  neglected  to  comply  with  a  reso* 
lution  requiring  him  to  do  the  work  which  the  common 
council  have  caused  to  be  done ;  and  it  is  only  when  he 
was  in  de&ult  that  they  had  the  right  to  do  the  work. 
Kow  it  might  very  well  happen  that,  according  to  one 
particular  grade,  an  individual  might  find  it  to  his  advan- 
tage not  to  do  the  work,  while,  upon  another  grade,  he 
might  consider  it  his  interest  to  do  it.  In  this  case  the 
complainant,  in  his  bill,  gives  the  reason  why  he  did  not 
do  the  work  under  the  resolution.  He  alleges  the  grade, 
as  then  established,  required  so  much  cutting  of  the  street 
in  front  of  the  sidewalk  that,  until  such  cutting  was  done, 
the  workmen  could  not  get  at  the  sidewalks  to  do  the 
work.  It  is  true  that  grade  was  rescinded ;  but  not  in 
time  for  the  complainant  to  save  his  de&ult — ^the  twenty 
days  within  which  the  complainant  was  to  comply  had 
expired. 

When  the  common  council  rescinded  the  original  grade, 
and  adopted  a  new  one,  they  should  have  passed  a  resolu- 
tion requiring  the  owners  of  lots  to  graduate  and  pave  in 
conformity  to  the  new  established  grade.  A  default  for 
not  complying  with  a  resolution  which  required  them  to 
pave  according  to  one  grade,  did  not  make  them  ame- 
nable for  not  graduating  and  paving  according  to  another, 
and  a  different  grade.  It  was  earnestly  argued  that  the 
resolution  did  not  require  the  complainant  to  graduate 
and  pave  according  to  the  established  grade ;  but,  as  I 
have  before  remarked,  the  resolution  required  him  to 
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gxadaste  a&d  pave  his  ridewalks  witlun  twenty  days.  Hie 
general  ordinances  required  of  him  to  graduate  and  pave 
according  to  the  estahliahed  grade.  During  the  twenty 
days  within  which  the  complainant  was  to  comply  there 
was  no  other  but  the  grade  of  February,  1858»  He  could 
only  comply  with  the  resolution  by  conformity  to  that 
grade.  That  is  the  work  which  he  neglected  to  do ;  and 
as  the  common  council  could  do  that  work  only  which  he 
had  neglected  to  do,  they  had  no  right  to  do  work  which 
they  never  required  of  him,  and  sell  his  property  to  pay 
for  it 

But  it  IB  insisted  that,  under  the  circumstances  of  this 
case,  a  court  of  equity  ought  not  to  interpose  because  the 
complainant  has  not  acted  in  good  fiuth,  and  is,  therefore, 
not  entitled  to  the  benefit  of  these  objections  to  the  pro- 
ceedings on  the  part  of  the  city,  which,  in  this  case,  are 
mere  technical  objections.  The  answer  alleges  that  the 
grade  was  changed  for  his  advantage,  and  that  he  had  no- 
tice of  the  new  grade,  and  promised  to  comply  with  it, 
and  then  refused ;  and  some  other  circumstances  are  stated 
to  show  that  the  complainant  has  acted  in  bad  fiftith.  All 
these  are  new  matters,  by  which  the  defendants  seek  to 
avoid  the  complainant's  equity.  The  defendants  cannot 
have  the  benefit  of  them  upon  a  motion  to  dissolve  the 
injunction.  It  is  not  necessary  for  me  to  intimate  any 
opinion  now,  as  to  how  the  proof  of  them  will  finally 
affect  the  case. 

The  motion  to  dissolve  is  denied. 


Elizabeth  Hoopeb  vs.  William  K.  Holmes. 

A  tniftt  of  peraonalty  may  be  created  by  parol  The  statate  of  fnodt, 
reqaireft  all  declaratioiit  and  confidenoea  of  any  landa,  tenemenU,  and 
ditamenU  to  be  manifested  and  proTed  by  some  writing  tigned  by  the  party 
declaring  sncb  trosta,  or  by  last  will  in  writing,  does  not  extend  to  dedara* 
tions  of  tnuts  of  personalty. 
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Where  tiiere  ii  no  mbataatial  TerMaoe  between  the  tnut  aOe^Bd  in  the  biDp 
tnd  thit  proved,  the  trust,  af  proTed,  will  be  estebliabed  and  enforced. 

Althoagh  the  ecooanta  to  be  taken  iovoWes  an  acoount  of  the  property  of  a 
decedent,  and  of  her  debts,  if  it  appears  by  the  proofs  and  admissions  of  the 
parties  that  all  the  property  came  to  the  possession  of  the  defendant,  that 
the  debts  haTe  been  psid,  and  that  no  person  is  interested  in  the  estate  bat 
the  parties  to  the  suit,  it  is  not  necessary  to  have  a  personal  representative 
of  the  decedent  before  the  court  as  a  party. 


E.  W.  Scudder,  for  complainant 
3f.  BeasUy^  for  defendant. 

The  Chancellor.  The  only  question  now  to  be  deter- 
mined is,  whether  by  the  assignment  of  the  promissory 
notes  by  Maria  Holmes  to  the  defendant,  a  trust  was 
created  in  which  the  complainant  is  interested  ? 

The  bill  alleges  that  Maria  Holmes,  during  her  last 
sickness,  and  a  few  days  before  her  death,  assigned  and 
delivered  to  the  defendant  six  promissory  notes,  amount- 
ing in  the  aggregate  to  the  sum  of  one  thousand  dollars, 
upon  the  special  trust  and  confidence  that  he  should  ap- 
ply the  same  to  the  payment  of  her,  the  said  Maria 
Holmes^  funeral  expenses,  and  the  payment  of  a  small 
debt  of  twenty-five  cents,  due  and  owing  from  her  to  one 
Eichard  R.  Eogers,  and  after  the  payment  of  said  funeral 
expenses  and  debt,  to  divide  the  balance  equally  between 
the  defendant  and  the  complainant ;  and  that  the  defend- 
ant accepted  and  took  possession  of  the  notes  upon  the 
said  especial  trust.  And  the  bill  alleges  that  one  of  the 
said  notes  so  assigned  was  a  note  of  the  defendant  him- 
self, which  the  said  Maria  Holmes  held  against  him, 
amounting  to  about  four  hundred  dollars. 

The  answer  admits  that  the  said  Maria  Holmes  did  as- 
sign and  deliver  to  the  defendant,  not  six,  but  five  pro- 
misBory  notes,  amounting  in  the  aggregate  to  about  the 
sum  of  seven  hundred  dollars,  and  denies  that  the  said 
Maria  Holmes  assigned  to  him  any  note  of  his  own,  and 
that  she  then,  or  at  any  time,  held  any  note  of  the  de- 
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fendant  himself,  or  that  he  was  ever  indebted  to  her.  The 
answer  denies  that  the  notes  were  delivered  to  the  de- 
fendant upon  the  tnist  alleged  in  the  bill,  or  upon  any 
similar  trust  whatever;  but  avers  that  the  said  Maria 
Holmes  assigned  and  delivered  the  said  five  notes  to  the 
defendant  upon  condition  that  he  would  pay  her  funeral 
charges  and  debts,  and  without  annexing  any  other  con- 
dition to  the  said  assignment ;  and  that  the  said  assign- 
ment was  made  to  him  absolutely  for  his  own  sole  use 
and  benefit  after  the  payment  of  the  said  funeral  expenses 
and  debts.  The  answer  ftirther  states,  that  the  said  Maria 
Holmes,  when  she  made  the  assignment,  alleged  her  mo- 
tive in  making  the  assignment  to  be  to  remunerate  the 
defendant  for  valuable  services  rendered  by  him  to  her, 
and  supplying  her  for  a  number  of  years  with  money  and 
the  necessaries  of  life,  and  taking  care  of  her  during  her 
sickness.  The  answer  admits  that,  some  days  after  the  as- 
signment was  made,  Maria  Holmes  stated  to  the  defend- 
ant that  she  knew  the  notes  she  had  assigned  to  him  were 
not  sufiicient  to  pay  him  for  what  he  had  done  for  her, 
but  requested  him,  if  he  could  in  justice  to  himself,  to 
give  something  to  his  sister,  the  complainant,  but  that  she 
left  it  altogether  to  his  discretion. 

The  complainant  filed  a  replication  to  the  answer,  and 
both  parties  have  taken  proofe.  The  trust  alleged  in  the 
bill  is  a  good  and  valid  trust,  and  should,  if  sustained  by 
sufiicient  evidence,  be  established  and  enforced  by  the 
court.  A  trust  of  personalty  may  be  created  by  parol.  The 
statute  of  frauds,  which  requires  all  declarations  of  trusts 
and  confidences  of  any  lands,  tenements,  and  heredita- 
ments to  be  manifested  and  proved  by  some  writing, 
signed  by  the  party  declaring  such  trusts,  or  by  last  will 
in  writing,  does  not  extend  to  declarations  of  trusts  of 
personalty.  Nixon* s  Dig.  306,  §*il;  2  Slary's  E.  J.  §  971, 
note  2 ;  Kimball  v.  Dole  and  oOierSj  1  Hoisted' s  C.  JR.  26. 

The  proof  in  the  case  is  sufiicient  to  establish  the  fitict, 
that  the  assignment  of  the  promissory  notes  was  made  to 
the  defendant  in  trust  to  pay  the  funeral  expenses  and  the 
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debts  owing  by  Maria  Hc^es  at  her  decease,  and  the 
balance  to  divide  equally  between  the  complainant  and 
defendant  There  is  no  substantial  variance  between  the 
trust  proved  and  that  stated  in  the  bill.  The  only  differ- 
ence is  as  to  what  payments  were  to  be  made  out  of  the 
fund  before  its  distribution — ^the  bill  alleging  that  the 
funeral  expenses,  and  a  debt  of  twenty-five  cents  only, 
were  chargeable  upon  the  fund,  and  the  proof  showing 
that  the  funeral  expenses  and  aU  the  decedent's  debts 
were  to  be  paid.  This  is  not  such  a  variance  as  to  prevent 
the  court's  carrying  into  effect  the  trust  as  established  by 
the  proof.  The  trusts  are  substantially  the  same. 

It  appears,  iBpom  the  evidence,  that  the  funeral  expenses 
and  all  the  debts  which  were  owing  by  Maria  Holmes  at 
her  death  have  been  paid  by  the  defendant.  There  is  no 
one  interested  in  the  fund  except  the  parties  to  this  suit. 
There  is  no  necessity,  therefore,  of  administering  upon 
the  estate  of  the  decedent,  or  having  her  personal  repre- 
sentatives before  the  court  in  this  suit. 

There  must  be  a  reference  to  a  master  to  state  an  ac- 
count of  the  trust  fund  in  the  hands  of  the  defendant, 
and  of  the  funeral  expenses  and  of  the  debts  of  Maria 
Holmes  at  the  time  of  her  decease,  including  all  just  de* 
mands  which  the  defendants  had  against  her,  showing  the 
balance  of  the  fund  after  such  deductions.  It  is  unneces- 
sary to  give  any  instructions  to  the  master.  It  may  be 
proper,  however,  to  say  that  the  evidence  now  before  the 
court  is  not  sufficient  to  establish  that  there  were  any 
other  notes  assigned  to  the  defendant,  except  those  ad- 
mitted by  his  answer.  The  parties  will  be  at  liberty  to 
produce  further  testimony  before  the  master  as  to  this 
particular  and  as  to  the  indebtedness  of  Maria  Holmes  to 
the  defendant  at  the  tinte  of  the  assignment  and  at  her 
death. 

The  question  of  costs  is  reserved  until  the  final  decree* 

L* 
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Babak  T.  Nichols  vs.  The  Pebry  TAtmrr  Arm  CoMPAirr. 

The  appointment  of  receiveni  is  not  .a  matter  of  coarse  following  upon  a  de- 
cree of  the  coart  declaring  the  corporation  insolvent.  It  is  a  matter  retting 
in  the  discretion  of  the  Chancellor.  Bat  as  a  general  rale,  where  there  is  a 
decree  of  insolvency,  receivers  will  be  appointed.  The  management  of  the 
affairs  of  the  corporation  will  not  be  left  in  the  hands  of  the  directors,  nnleas 
it  is  shown  to  be  for  the  interest  of  the  creditors  and  stockholders  that  this 
should  be  done. 

It  is  no  objection  against  the  appointment  of  receivers,  that  there  are  jadgment 
creditors  of  the  corporation  who  are  proceeding  upon  their  jadgmenta  onder 
the  act  of  1850,  entitled,  **  An  act  to  prevent  fraadolent  trusts  and  assign* 
ments,"  or  that  the  corporation  hss  no  property. 

Reasons  stated  why,  in  this  case,  receivers  should  be  appointed. 


On  motion  for  Injunction  and  appointment  of  receivers. 
W.  Penmnffioriy  for  complainant. 

0.  S.  Hcdstedj  jun.,  and  J.  P.  Bradley^  for  defendants. 

The  Chancellor.  The  complainant  is  a  director  and 
stockholder  in  the  Perry  Patent  Arm  Company.  He  ex- 
hibits his  bill  under  the  act  of  the  legislature  entitled, 
^^  An  act  to  prevent  frauds  by  incorporated  companies^ 
and  prays  that  the  company  may  be  declared  insolvent^ 
receivers  appointed,  and  the  corporation  be  subjected  to 
the  provisions  of  the  act  referred  to.  Notice  was  given 
to  the  directors  of  the  company  of  this  application.  They 
have  been  heard  by  counsel,  and  resist  the  appointment 
of  receivers. 

The  insolvency  of  the  company  is  not  denied.  The 
only  question  is,  whether  receivers  shall  be  appointed? 
The  appointment  of  receivers  is  not  a  matter  of  oourse 
following  upon  a  decree  of  the  court  declaring  the  com- 
pany insolvent.  It  is  a  matter  resting  in  the  discretiou 
of  the  Chancellor.  Such  was  the  decision  of  the  court  in 
Oakley  v.  Paierson  Bank,  1  Green's  Ch.  Rep.  173 ;  and  in  9l 
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late  case  in  this  court  of  Bavmsky  et  al  y.  The  TYmUm 
Mutual  Ins.  Co.,  1  Stockton's  Ch.  Rep.  847,  a  decree  was 
made,  bj  which  the  affidrs  of  the  company  were  left  in 
the  hands  of  the  directors,  and  they  compelled,  from  time 
to  time,  to  report  to  the  court,  and  be  subject  to  the  same 
supervision  and  control  of  the  court  as  would  govern  re- 
ceivers. But  as  a  general  rule,  where  a  corporation  is  de- 
clared insolvent  under  the  act,  receivers  will  be  appointed. 
The  court  will  not  leave  the  management  of  the  affiiirs  of 
the  corporation  in  the  hands  of  the  directors,  unless  it  is 
shown  to  be  for  the  interest  of  the  creditors  and  stockhold- 
ers that  this  should  be  done. 

The  motion  in  this  case  is  resisted  on  'several  grounds. 

1.  It  appears  that  there  are  several  judgments  in  the 
Circuit  Court  of  the  county  of  Essex  against  this  company, 
and  that  the  judgment  creditors  are  proceeding  under  the 
act  entitled,  ^^  An  act  to  prevent  fraudulent  trusts  and  as- 
signments." These  creditors  have  obtained  from  the  Cir- 
cuit Court  an  order  to  prevent  the  disposal  of  certain 
property,  which  is  alleged  to  be  held  in  trust  for  the  com- 
pany. The  president  of  the  company  has  been  examined 
touching  the  disposition  of  the  property,  and  an  applica- 
tion has  been  made  for  an  appointment  of  a  receiver  un- 
der the  act.  It  is  insisted  that  the  proceedings  in  the 
Circuit  Court  supersede  the  necessity  of  this  court's  ap- 
pointing receivers,  and  that  such  appointment  would  be 
an  interference  with  the  jurisdiction  of  the  Circuit  Court 
which  has  first  attached. «  I  cannot  see  the  least  force  in 
the  objection.  The  object  of  the  act  of  1860,  referred*to, 
is  simply  to  enable  a  judgment  and  execution  creditor  to 
reach  the  property  of  his  debtor,  which  has  been  fraudu- 
lently disposed  of  by  him.  The  act  of  1846  is  applicable 
to  corporations  only ;  and  its  object  is  to  secure  to  credi- 
tors of  an  insolvent  corporation  an  equal  distribution  of 
its  property.  The  proceedings  in  the  Circuit  Court  make 
out  9k  prima  facie  case  against  the  propriety  of  leaving  the 
farther  management  of  the  a£Surs  of  the  company  in  the 
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hands  of  the  directors ;  for  liiose  proceedings  have  been 
instituted  and  prosecuted  upon  the  assumption  that  the 
directors  have  fraudulently  disposed  of  some  of  the  pro- 
perty of  the  corporation. 

2.  The  appointment  of  teceivers  is  further  resisted  on 
the  ground,  that  it  appears,  by  affidavits  before  the  court, 
that  the  company  has  no  property  of  any  kind ;  and  it  is 
said  the  appointment  of  receivers  is  therefore  useless.  If 
there  is  no  property,  the  appointment  of  receivers  can  in- 
jure no  one. 

But  the  affidavits  which  are  before  the  court  show  very 
cogent  reasons  for  placing  this  corporation  in  the  hands 
of  officers  of  this  court.  This  corporation  has*een  in- 
solvent for  some  time  past,  and  it  is  apparent  that  when 
its  insolvency  was  well  known  to  the  directors  it  was  in 
possession  of  considerable  property.  It  was  the  duty  of 
the  directors,  within  ten  days  after  the  company  became 
insolvent,  to  call  a  public  meeting  of  its  stockholders,  and 
to  lay  before  them,  for  inspection  and  examination,  all  the 
books  of  account,  by-laws,  and  minutes  of  the  said  cor- 
poration, and  to  exhibit  to  the  said  meeting  a  full  and 
true  statement  of  all  the  estate,  funds,  and  property  of  the 
said  company,  and  of  all  the  debts  due  and  owing  to  the 
said  company,  &c.,  so  as  to  exhibit  to  the  stockholders  a 
full,  fair,  and  true  account  of  the  situation  of  the  afikirs 
of  the  company.  Nix.  Dig.  345,  §  1.  And  by  the  second 
section  of  the  same  act,  it  is  made  unlawful  for  the  direc- 
tors, after  the  company  shall  become  insolvent,  or  for  any 
of  Its  officers  or  agents,  to  sell,  assign,  or  transfer  any  of 
the  property  of  the  said  company. 

And  yet,  after  the  insolvency  of  the  company  was  be- 
yond dispute,  and  well  known  to  all  the  directors,  sixty 
rifles,  worth  $1500  at  least,  were  sold  to  the  president  of 
the  company  to  pay  a  precedent  debt  of  his  own  of  $1000. 
A  large  number  of  rifles  were  sold  to  one  of  the  direct- 
ors, to  pay  hima  precedent  debt.  The  patent  right  for 
Europe^  which  had  cost  fourteen  hundred  dollars  for  the 
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sole  purpose  of  obtaining  the  patent  there,  was  sold  to 
another  director  for  91500 ;  and  the  balance  of  the  pro- 
perty, consisting  of  all  its  personal  property,  machinery, 
rifles,  &c.,  were  sold  under  execiltion,  and  purchased  by 
another  director.  The  legality  of  sales  made  under  such 
circumstances  ought  to  be  investigated.  They  are  in  vio- 
lation of  the  letter  and  spirit  of  the  second  section  of  the 
act,  which  expressly  declares  such  sales  unlawful.  These 
sales  and  disposition  of  the  property  cannot  be  investi- 
gated, unless  receivers  are  appointed.  A  case,  such  as  is 
made  out  here,  leaves  no  discretion  with  the  court,  as  to 
whether  receivers  shall  be  appointed — ^it  is  a  matter  of 
duty. 
I  shall,  therefore,  direct  the  order  to  be  made. 


Albxander  McEwek  t;^.  Hekrt  R.  Broadhead  and  others. 

Where  •  plea  of  a  former  salt  pendiug  is  pleaded,  the  complainant  may  take 
imie  apon  the  fiM;ta  of  the  plea,  or  a  reference  to  a  matter  to  ascertain  the 
iiict  whether  both  tuita  are  fur  the  same  matter.  If  he  does  neither,  then 
the  defeudaot  mast  set  the  plea  down  for  argument.  The  statnte  reqnirea 
this. 

When  the  plea  is  tbos  set  down,  the  only  question  for  the  court  to  determine 
U,  whether  the  plea  is  good  in  point  of  form.  If  the  plea  is  decided  good, 
then  the  complainant  may  still  reply,  if  he  desires,  or  he  may  take  a  refer- 
ence to  a  master  to  ascertain  the  fact  upon  which  the  plea  rests. 

It  is  reqaisite  to  the  validity  of  a  plea  of  another  suit  pending,  that  it  shoald 
appear  that  the  second  snit  is  for  the  same  subject  matter  as  the  first;  but  if 
the  facts  stated  in  the  plea  plainly  show  this  to  be  so,  an  express  ayermeut 
to  that  efiect  is  not  necessary. 


The  complainant's  bill  is  to  foreclose  a  mortgage  exe- 
cnted  to  him  by  Heniy  R  Broadhead,  trustee,  one  of  the 
defendants. 

Three  of  the  defendants  have  filed  a  plea  alleging  the 
pendency  of  a  former  suit. 

The  plea  was  set  down  for  hearing  by  the  defendants. 
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Thomas  N.  Mc  Carter,  in  support  of  the  plea,  cited  SUh 
ry's  Eq.  PI  §  787;  2  D.  C.  P.  746. 

Joseph  P,  Bradley,  contra. 

The  Chancellor.  The  defendants  plead  the  pendency 
of  another  suit  between  the  same  parties,  and  involving 
the  same  equity  as  the  present  suit.  There  was  some- 
thing said,  on  the  argument,  as  to  the  practice  where  such 
a  plea  is  interposed.  The  defendants  noticed  their  plea 
for  argument,  supposing  they  were  bound  to  do  so  by  the 
statute,  which  directs  that  when  a  plea  or  demurrer  shall 
be  filed,  it  shall  be  the  duty  of  the  party  pleading  or  de- 
murring to  set  it  down  for  argument  at  the  next  term,  or 
in  default  thereof,  the  said  plea  or  demurrer  shall  be  over- 
ruled of  course.  Nix.  Dig.  91,  §  23.  The  plea  was  pro- 
perly set  down  by  the  defendants.  If  the  complainant 
desired  to  deny  the  facts  stated  in  the  plea,  he  had  thirty 
days,  from  the  expiration  of  the  time  allowed  for  filing 
the  plea,  to  file  a  replication.  If  he  considered  the  plea 
good  in  form,  and  did  not  desire  to  take  issue  upon  the 
facts,  then  the  complainant  was  at  liberty  to  take  a  refer- 
ence to  a  master.  There  being  nothing  then  to  be  done 
in  such  case,  except  to  ascertain  the  simple  fact,  whether 
both  suits  are  for  the  same  matter,  it  is  according  to  the 
usual  practice  of  the  court  to  take  a  reference  to  the  mas- 
ter for  that  purpose.  The  complainant  not  having  replied, 
or  taken  a  reference  within  the  time  allowed  him  by  the 
statute,  the  defendants  were  bound  to  set  the  plea  down 
for  argument,  and  take  the  judgment  of  the  court  upon 
it.  As  there  can  be  no  doubt  but  that  a  plea  of  the  pen- 
dency of  another  suit  is  a  good  plea,  the  only  question  for 
the  court  to  determine,  when  the  plea  is  thus  set  down, 
is,  whether  the  plea  is  good  in  point  of  form.  If  it  is, 
then  the  complainant  may  still  reply,  if  he  desires,  or  he 
may  take  a  reference  to  a  master  to  ascertain  the  &ct 
upon  which  the  plea  stands. 
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There  is  only  one  objection  to  the  form  of  thi%ple% 
that  it  does  not  aver  that  the  present  suit  is  for  the  sam« 
Bubject  matter  as  the  first.  The  plea  states  all  the  facts 
which  tend  to  show  it,  but  does  not  contain  the  express 
averment. 

In  Devie  v.  Lord  BrowrdoWy  2  DicL  611,  there  was  a 
plea  of  a  former  suit  depending.  The  Lards  Commiaskfri- 
ers  said,  the  pleading  a  former  suit  for  the  same  matter, 
and  stating  the  pleadings  and  proceedings,  and  that  the 
matter  is  still  depending,  is  not  sufficient,  except  there  be 
an  averment  that  the  present  and  former  suit  are  for  the 
same  matter :  and  the  plea  was  overruled.  Mitford's  PL 
197,  says,  the  plea  must  aver  that  the  second  suit  is  for 
the  same  matter  as  the  first,  and  the  case  in  Dickens  is 
referred  to.  The  same  rule  is  laid  down  in  Beam's  Pleas 
in  Eq.  186,  with  the  same  authority  to  sustain  it ;  and  so 
in  Cooper's  Eq.  PL  272.  There  is  no  reason  given  by  the 
court  in  Dickens^  nor  by  any  of  the  elementary  authors 
referred  to,  why  such  averment  is  necessary  when  the  plea 
states  all  the  facts  upon  which  such  an  averment  can  be 
founded.  There  is  reason  for  the  court's  requiring  great 
accuracy  in  the  plea ;  for,  as  was  said  in  Boche  v.  Morgell, 
2  Scho.  ^  Lef.  725,  if  a  plea  is  allowed,  nothing  re- 
mains in  issue  between  the  parties,  so  far  as  the  plea  ex- 
tends, but  the  truth  of  the  matter  pleaded.  The  allow- 
ance of  a  plea  is  as  complete  a  judgment  against  the 
claims  of  the  complainant  as  could  be  given  on  the  most 
solemn  and  deliberate  hearing  of  the  cause  on  the  plead- 
ings and  proofe,  provided  the  truth  of  the  plea  can  be 
established  by  evidence.  It  is  a  matter,  therefore,  not  of 
mere  form  but  of  substance,  that  every  fact  should  be 
shown  which  is  necessary  to  make  the  plea  a  good  one. 
It  is  necessary,  in  order  to  make  a  plea  of  another  suit 
pending  a  good  plea,  that  it  should  appear  by  the  plea 
that  the  second  suit  is  for  the  same  subject  matter  as  the 
first  Bat  I  can  see  no  reason  why,  if  the  facts  stated  in 
the  plea  plainly  show  this  to  be  so,  it  should  be  held  ne- 
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ceaeaqr  that  there  shoald  he  an  ezpreaa  avennmit  to  that 
effect.  It  would  he  accarate  and  correct  pleading  to 
make  the  averment,  hut  accuracy  may  demand  what  is 
not  required  as  absolutely  necessary.  The  courts  are  not 
as  much  inclined  to  regard  mere  technicality  in  pleading 
as  they  were  three  quarters  of  a  century  ago.  I  think 
this  plea  is  good  in  form. 

There  is  nothiug  further  to  be  done  than  to  ascertain 
the  simple  fact,  whether  both  suits  are  for  the  same  mat- 
ter. This  is  to  be  done  by  an  examination  of  the  pro- 
ceedings in  the  former  suit  For  this  purpose,  as  I  have 
stated,  the  correct  practice  is  a  reference  to  a  master. 

On  the  argument  before  me,  the  main  question  argued 
was,  (which  is  properly  one  for  the  master)  whether  both 
suits  are  the  same ;  and  the  proceedings  of  the  former 
suit  were  produced  and  referred  to.  I  will  not,  therefore, 
delay  the  parties  by  putting  them  to  a  reference,  especi- 
ally as  either  party  might,  by  an  exception  to  the  master's 
report^  bring  the  same  question  before  me  as  is  now  pre- 
sented for  my  decision. 

Upon  an  examination  of  the  proceedings  in  the  former 
suit,  I  think  the  plea  should  be  sustained.  One  of  the 
objects  of  the  first  suit  was  to  give  this  complainant  the 
same  relief  which  he  is  seeking  in  this  suit,  to  wit,  the 
sale  of  the  mortgaged  premises  to  satisfy  his  mortgage. 
The  result  of  the  first  suit  will  determine  what  rights  the 
present  complainant  has  under  his  mortgage,  and  will 
give  him  the  same  decree  he  is  seeking  in  the  preaent 
suit.  The  result  in  both  suits  is  the  same,  as  fieur  as  the 
complainant  is  concerned.  The  same  issues  are  joined  in 
the  former  suit  which  will  be  joined  in  this,  if  this  suit 
proceeds ;  and  those  issues  have  been  partially  tried. 

The  plea  is  sustained. 
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Bbbboca  Opbtkb  vs.  Charles  Bartlbs  and  others. 

A  widow  entitled  to  dower  has  a  right  to  her  bill  in  equity  to  redeem  a  marU 

gige  which  is  an  encombrance  apon  her  rights.    She  is  entitled  to  dower  in 

an  equity  of  redemption. 
A  woman  marries  a  man  whose  estate  is  eDcambered  by  mortgage,  or  she  joios 

with  her  husband  in  the  execntbn  of  a  mortgage ;  in  either  case  she  may 

have  her  bill  to  redeem,  and  her  dower  assigned  her. 
.  Bat  she  cannot  file  a  bill  to  redeem  a  mortgage,  aod  call  the  mortgagees  to  ac* 

coaot  for  the  rents  and  pro6ts  where  the  mortgage  is  not  an  encumbniDce 

npoa  her  dower  right,  as  when  the  mortgage  was  executed  during  covei> 

ture,  and  she  was  not  a  party  to  it* 


W.  Halstedy  for  complainant. 
A.  WurtSy  for  defendants. 

The  Chancellor.  The  bill  alleges  that  John  Opdyke, 
the  then  husband  of  the  complainant,  on  the  17th  day  of 
Jane,  1815,  executed  a  mortgage  on  certain  lands,  in  the 
bill  described,  situate  in  the  county  of  Hunterdon,  to  one 
Joseph  Howell,  to  secure  the  payment  of  $6000,  which 
mortgage  was  not  executed  by  the  complainant ;  that  on 
the  first  of  June,  1816,  the  sheriff  of  the  county  of  Hun- 
terdon, by  virtue  of  an  execution  at  law  upon  a  judgment 
against  John  Opdyke,  sold  his  equity  of  redemption  in 
the  mortgaged  premises,  and  conveyed  them  to  one  Ben- 
jamin Howell ;  that  by  virtue  of  sundry  mesne  convey- 
ances, in  the  bill  particularly  mentioned,  the  equity  of 
redemption  so  conveyed  to  the  said  Howell  has  come  into 
the  possession  of  the  defendants,  who  also,  by  assignment 
or  otherwise,  hold  the  mortgage  executed  by  Opdyke  to 
Howell,  and  that  they  hold  the  said  premises  by  virtue  of 
the  said  mortgage  and  as  the  grantees  of  the  equity  of 
redemption ;  that  John  Opdyke  died  on  the  10th  of  Au- 
gust, 1849.  The  bill  prays  that  the  complainant  may  be 
permitted  to  redeem  the  mortgage.  To  this  bill  the  de- 
fendants have  filed  a  demurrer. 

Vol.  ni.  m 
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A  widow  may  bring  ber  salt  in  tbis  court,  as  well  as  at  ' 
law,  for  tbe  purpose  of  baving  ber  dower  assigned  ber. 
Tbis  bill  is  not  brougbt  by  tbe  complainant  for  tbe  pur- 
pose of  obtaining  ber  dower.  It  is  a  bill  to  redeem  tbe 
mortgage,  and  tbe  question  presented  by  tbe  demurrer  is, 
wbetber  sbe  is  entitled  to  redeem  f 

I  suggested,  at  tbe  argument,  tbat  tbere  could  be  no 
precedent  for  sucb  a  bill,  for  no  principle  could  be  sug- 
gested upon  wbicb  it  could  be  maintained.    Tbe  numer- 
ous autborities  cited  by  counsel  prove  only  tbat  a  doweress 
bas  a  rigbt  to  redeem  a  mortgage  wben  it  is  an  encum- 
brance upon  ber  rigbt,  and  tbat  sbe  is  entitled  to  ber 
dower  in  an  equity  of  redemption.    A  woman  marries  a 
man  wbose  estate  is  encumbered  by  a  mortgage,  or  sbe 
joins  witb  ber  busband  in  the  execution  of  a  mortgage ;  in 
eitber  case  sbe  may  file  a  bill  to  redeem  tbe  mortgage. 
She  must  redeem  it  in  order  to  entitle  her  to  dower,  be- 
cause it  is  an  encumbrance  upon  her  right  of  dower.  Sbe 
is  entitled  to  ber  dower  subject  to  tbe  mortgage,  and  as 
tbat  is  interposed  against  her  right,  she  must  redeem  it 
in  order  to  get  into  tbe  enjoyment  of  ber  right.    But  a 
widow  has  no  rigbt  to  redeem  a  mortgage,  and  call  the 
mortgagee  to  an  account  for  tbe  rents  and  profits,  where 
the  mortgage  is  not  an  encumbrance  upon  ber  right,  and 
cannot  be  set  up  to  defeat  it.    In  tbis  case  the  mortgage 
was  executed  during  coverturCy  and  the  complainant  did 
not  unite  with  tbe  busband  in  its  execution.     She  bas  a 
right  of  dower  in  the  whole  mortgaged  premises,  and  not 
in  tbe  mere  equity  of  redemption.     It  is  not  necessary  for 
ber  to  redeem  in  order  to  entitle  her  to  dower,  and  tbis  is 
the  only  ground  why  she  bas  a  right  to  redeem. 

I  cannot  understand  why  this  bill  is  pressed.  It  is  the 
case  of  a  doweress  insisting  upon  paying  off  an  encam- 
brance  that  sbe  may  have  ber  dower,  when  sbe  is  entitled 
to  her  dower  without  paying  the  encumbrance. 

The  bill  cannot  be  sustained.  The  demurrer  is  well 
taken. 
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Noah  Fubman  vs.  John  H.  Clabk. 

TIm  role,  tbat  npon  a  denial  by  the  answer  of  the  eqaitj  of  the  bill,  the  in* 
JQoctioo  most  be  diflsoWed,  is  a  general  nile,  to  which  there  are  exceptions. 
There  nraat,  boweTer,  be  something  characteristic  in  the  ease  to  make  it  aa 
eieeption  to  the  mle.  If  the  answer  denies  the  equity  of  the  bill,  the  ]» 
JQDction  shoold  be  dissolved,  noless  the  case  exhibits  some  featore  which 
tbows  there  is  strong  probability,  at  least,  that  the  ends  of  justice  will  bo 
better  anawered  by  its  contioaance. 

Tbat  the  continoaoce  of  the  ii^{onction  will  work  a  great  injury  to  the  com- 
plaioant,  has  groat  weight  with  the  court  in  the  consideration  of  the  qaestioov 
wbetber  the  iigonction  should  be  oontioued. 


A.  y.  Schenck  moved  to  diflsolve  the  iojanction  npon 
the  answer. 

i?.  F.  Speer^  contra. 

The  Chakcellob.  This  injunction  cannot  be  continued 
without  denying  to  the  defendant  that  benefit  of  his  an- 
swer to  which  he  is  entitled  by  the  practice  of  the  court 
It  is  true  the  rule,  that  upon  denying  the  equity  of  the 
bill,  the  injunction  must  be  dissolved,  is  a  general  rule,  to 
which  there  are  exceptions.  There  must,  however,  be 
aomethiug  characteristic  in  the  case  to  make  it  an  excep- 
tion to  the  rule.  It  is  true  it  is  discretionary  in  the  court ; 
but  the  court  ought  not  to  act  capriciously.  If  the  an- 
swer denies  the  equity  of  the  bill,  the  court  ought  to  dis- 
solve the  injunction,  unless  the  case  exhibits  some  feature 
which  shows  that  there  is  a  strong  probability,  at  least, 
that  the  ends  of  justice  will  be  better  answered  by  its  con- 
tinuance. 

This  injunction  prevents  the  defendant  from  selling 
clay  from  his  own  clay  bank,  on  the  ground  of  an  exist- 
ing contract  between  the  complainant  and  himself,  by 
which  he  agreed  to  deliver  the  clay  exclusively  to  the  com- 
plainant.   By  the  contract,  the  defendant  agreed  to  do- 
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liver  a  quantity  of  clay  every  year  to  the  complainant  in 
his  boat  at  the  wharf.    He  stipulated  not  to  sell  to  any 

one  else,  except  to  one ;  and  if  he  did  sell,  then 

he  agreed  to  pay  the  complainant  for  every  load  so  sold 
twenty  cents.  The  complainant  agreed  that  he  would 
pay  eighty  cents  a  load  on  delivery,  and  give  his  notes  for 
the  same  at  four  months.  The  bill  alleges  that  the  com- 
plainant has  complied  with  his  part  of  the  agreement,  but 
that  the  defendant  has  sold  clay  to  others,  and  has  not  ac- 
counted for  the  twenty  cents  a  load,  and  that  he  refuses 
to  deliver  any  more  clay  to  the  complainant.  In  his  an- 
swer, the  defendant  alleges,  that  for  the  clay  he  has  sold 
to  others  he  has  paid  the  complainant  the  twenty  cents 
for  every  load  so  sold,  as  the  agreement  stipulates.  He 
admits  that  he  refuses  to  deliver  clay  to  the  complainant, 
and  gives  as  the  reason,  that  the  complainant  now  owes 
him  8900  for  clay  delivered,  and  that  he  refused  to  deliver 
any  more  until  he  paid  according  to  the  agreement.  He 
alleges  he  is  ready  to  deliver  the  clay  to  the  complainant 
as  he  agreed,  and  has  tendered  himself  ready,  whenever 
the  complainant  would  fulfil  his  part  of  the  agreement. 

If  this  answer  is  true,  and  I  am  bound  to  consider  it  so 
on  this  motion,  it  would  be  doing  great  injustice  to  the 
defendant  to  continue  this  injunction.  The  eftect  would 
be  to  close  up  his  business,  or  to  compel  him  to  deliver 
his  clay  to  the  complainant,  whether  he  paid  for  it  or  not. 
Where  the  equity  of  the  bill  is  answered,  the  court  ought 
not  to  continue  an  injunction  which  will  operate  as  the 
continuance  of  this  one  will. 

The  continuation  of  this  injunction  is  ruinous  to  de- 
fendant's business.  It  places  him  wholly  in  the  power  of 
the  complainant,  and  compels  him  to  submit  to  just  sach 
terms  as  his  adversary  may  require  of  him. 
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MoBRS  Batbs  vs.  Akbrbw  Coitbow  and  others. 

If  to  protect  his  poweMion,  the  teiiaat  is  compelled  to  parchaae  in  oatstanding 
■lortga^et  apoa  the  property,  a  coart  of  eqaitj  will  protect  hia  equitable 
tide,  and  hia  pauo$mon  under  it,  antil  the  mortgage  money  ia  repaid. 

After  the  defendant  haa  answered  the  bill,  and  depositions  haye  been  taken, 
•lui  the  cause  brought  to  a  final  hearing  upon  its  merits  without  objection,  it 
ii  too  late  for  the  defendant  to  raise  the  objection,  that  the  cause  ought  no( 
to  hsve  been  removed  from  a  court  of  law  into  this  oonrt,  where  this  court 
his  jurisdiction  by  the  parties  and  the  subject  matter  of  the  oontroYersy. 

If  s  mortgagee  has  possession  under  his  mortgage,  by  himself  or  tenant,  for 
more  than  twenty  years,  the  equity  of  redemption  of  the  mortgagor  b  barred 
by  the  statute.    Nue&tCa  Dig.  436,  t  12. 


G.  8.  Omnan  and  W.  L.  DayUm^  for  complunant. 

E.  MerrUt  and  A.  Brovming,  for  defendants. 

The  Chancellor.  The  decision  of  the  case  turns  upon 
the  question,  whether  the  complainant  holds  the  premises 
in  dispute  under  the  Shippen  mortgages  or  as  the  tenant 
of  Andrew  Conrow?  It  is  insisted,  on  hehalf  of  the  de- 
fendants, that  this  being  the  only  question  upon  which 
the  case  turns,  it  should  have  been  left  for  decision  in  the 
ejectment  suit,  and  not  have  been  taken,  by  the  interfer- 
ence of  this  court,  from  the  jurisdiction  of  a  court  of  law. 

There  is  no  dispute  as  to  the  paper  title  to  the  property. 
The  point  is,  how  that  title  is  affected  by  the  tenancy  and 
possession  of  the  complainant.  Both  parties  claim  under 
John  Cooper — ^the  complainant  under  the  mortgage  deeds 
of  Cooper — the  defendants  under  a  warranty  deed  of 
Cooper,  subject  to  the  mortgages.  The  defendants  insist 
that  the  complainant  went  into  the  possession  as  the  ten- 
ant of  Andrew  Conrow.  If  this  is  true,  then  the  com- 
plainant, although  he  is  the  legal  or  equitable  owner  of 
the  mortgages,  could  not  have  defended  under  his  mort- 
gage title  at  law,  because  having  gone  into  possession  un- 
der Conrow,  he  could  not  dispute  at  law  his  landlord's 

M* 
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title.  Bat  if  the  defeudants  can  maintain  this  position ; 
while  the  defendant,  Morgan,  who  is  the  lessor  in  the  ac- 
tion of  ejectment,  is  entitled  to  the  possession  of  the  pro- 
perty, the  circumstances  under  which  the  complainant 
obtained  title  to  the  mortgages  make  it  equitable  that 
Morgan  should  pay  the  mortgage  money  before  the  com- 
plainant should  be  compelled  to  part  with  his  possession. 
The  case  of  the  defendants,  if  proved,  is  this.  That  in 
October,  1827,  Conrow,  under  whom  Morgan  claims, 
abandoned  the  property;  that  when  he  left  it,  he  agreed 
with  the  complainant  that  he  might  take  possession  of 
the  property,  and  keep  it,  on  condition  that  he  would 
keep  down  the  interest  on  the  mortgages ;  and  that,  to 
protect  that  possession,  he  was  compelled  to  bay  in  these 
outstanding  mortgages.  Now  if,  to  protect  the  possession 
under  his  landlord,  the  complainant  was  compelled  to 
purchase  the  mortgages,  he  has  a  right  to  appeal  to  a 
court  of  equity  to  protect  his  equitable  title,  which  a 
court  of  law  might  not  have  permitted  him  to  set  up  as 
a  defence  against  his  landlord.  It  is  equitable  that  the 
complainant,  even  if  he  did  hold  the  possession  as  the 
tenant  of  Conrow,  should  not  be  deprived  of  that  posses- 
sion until  he  is  reimbursed  the  mortgage  lien  upon  the 
property  which  he  was  obliged  to  purchase  in,  in  order  to 
protect  his  possession.  I  think,  in  this  view  of  the  case, 
the  complainant  is  rightly  in  this  court.  But  if  there  is 
any  doubt  as  to  this  view,  the  defendants  are  too  late  to 
interpose  an  objection  as  to  the  propriety  of  this  court's 
deciding  the  merits  of  this  case.  They  have  submitted 
to  the  jurisdiction — have  answered  the  bill — ^taken  depo- 
sitions— and  now,  for  the  first  time,  make  their  objection 
upon  the  final  hearing.  The  court  have  undoubted  juris- 
diction of  the  parties  and  of  the  subject  matter.  It  is 
too  late,  in  the  progress  of  the  suit,  for  the  defendants  to 
insist  that  the  questions  involved  more  appropriately  be- 
long to  law  than  to  equity. 

The  important  question  is— did  the  complainant  take 
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posseBsion  as  tenant  under  C!onrow,  or  did  he  come  in  as 
mortgagee  ? 

There  is  no  dispute  but  that  the  complainant  has  held 
the  uninterrupted  possession  of  the  premises  for  more 
than  twenty  years  prior  to  the  commencement  of  the  suit 
at  law,  and  that  when  he  entered  all  the  mortgage  money 
was  due.  This  being  the  case,  if  he  entered  and  held 
tinder  the  mortgages,  then,  by  virtue  of  the  statute,  {Nix. 
Dig.  436,  §  12,)  the  right  or  equity  of  redemption  of  the 
mortgagor  was  barred. 

After  examining  with  great  care  the  evidence,  my  con- 
clusion is,  that  it  establishes  very  clearly  that  the  com- 
plainant entered  under  the  mortgages,  and  not  as  the  ten- 
ant of  Conrow,  who  stood  in  the  place  of  the  mortgagor, 
and  held  his  title  under  him  subject  to  the  mortgages. 

It  is  clearly  proved  that,  in  October,  1827,  Conrow  dban^ 
dofned  the  property.  His  own  declarations,  as  well  as  the 
condition  in  which  he  left  the  farm,  prove  such  to  have 
been  his  intention.  He  sold  the  only  barn  on  the  place 
to  a  neighbor,  who  removed  it  off  the  premises,  and  he 
declared  "  that  he  had  swept  everything  off,  and  left  for 
good,"  and  that  "the  mortgages  would  take  care  of  the 
property."  He  went  to  the  western  part  of  the  state  of 
New  York.  His  whereabouts  he  kept  secret  from  his  old 
fiiends  and  neighbors,  and  his  home  in  the  west  was  not 
discovered  until  more  than  twenty  years  after  his  leaving 
New  Jersey.  During  all  that  period  he  made  no  inquiries 
as  to  these  premises. 

At  the  time  Conrow  abandoned  the  premises,  the  whole 
amount  of  principal  money  (?600)  on  the  two  mortgages 
was  due,  with  considerable  arrears  of  interest.  The  mort- 
gages were  then  owned  by  Eliza  Shippen.  On  the  5th 
of  April,  1828,  after  Conrow  left,  and  while  there  was  no 
one  in  possession  of  the  premises,  Eliza  Shippen  set  up 
f  the  mortgages  foiP  sale  at  public  auction,  and  the  complain- 
ant having  bid  three  hundred  and  eighty-five  dollars,  the 
mortgages  were  struck  off  to  him,  as  the  highest  bidder. 


^ 


140  CASES  IN  CHANCERY.  [Fn. 

BstoB  0m  Cuimiw* 

He  paid  down  the  sam  of  fifty  dollars.  On  the  24th  of 
the  same  month,  he  paid  twenty^five  dollars  more ;  and 
on  the  29th  of  the  same  month,  twenty  dollars  more — at 
which  time  he  took  a  writing  showing  his  title  to  the 
mortgages  hy  the  purchase,  and  Mrs.  Shippen's  agree* 
ment  to  assign  the  mortgages  when  one  hundred  and 
ninety  dollars,  the  balance  of  the  purchase  money,  should 
be  paid.  From  that  time  the  complainant  has  been  the 
owner  of  the  mortgages,  although  no  actual  assignment 
was  made  until  about  the  time  the  ejectment  snit  was 
commenced.  No  question,  however,  has  been  made  as 
to  the  complainant's  title  to  the  mortgages  in  consequence 
of  his  not  having  the  actual  assignment.  It  is  not  very 
material  whether  he  had  or  not.  The  facta  are  important 
to  show  the  quo  animo  of  his  entering  into  the  possession. 
In  point  of  law — ^whether  he  entered  as  the  legal  owner 
himself  of  the  mortgages,  or  under  Eliza  Shippen,  who 
might  be  considered  as  the  legal  owner,  is  of  no  conse- 
quence. If  he  entered  under  some  third  person,  as  mort- 
gagee, or  if  he  himself  was  the  mortgagee  or  assignee  of 
the  mortgages,  the  law  applicable  to  his  possession  is  the 
same  in  either  case.  After  complainant's  purchase  of  the 
mortgages— on  the  10th  of  April,  1828,  which  was  six 
months  after  Conrow  abandoned  the  premises — ^the  com- 
plainant took  possession.  Since  then  he  has  occupied  and 
used  the  premises  as  the  owner.  He  has  put  permanent 
improvements  on  them  to  an  amount  upwards  of  fourteen 
hundred  dollars ;  and  during  that  period,  neither  Conrow 
or  any  one  else  has  questioned  his  possession. 

All  these  facts  and  circumstances  go  to  show  that  the 
complainant  entered  into  the  possession  of  the  mortgaged 
premises  under  the  mortgages,  and  adverse  to  the  title 
of  the  mortgagor.  In  addition,  there  is  evidence  to  show 
that  Conrow  did  not  consider  the  tenancy  of  the  com- 
plainant subservient  to  his  title.  He  made  no  inquiry 
after  the  possession  until  the  year  1852,  which  was  nearly 
twenty-five  years  after  he  had  abandoned  the  property 
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and  left  the  state.  In  the  early  part  of  1852,  Isaiah  Toy, 
hearing  that  Conrowwas  residing  in  Ontario  county,  New 
York,  wrote  to  a  postmaster  in  that  neighhorhood,  mak« 
ing  inquiries  as  to  his  residence,  and  in  reply  Mr.  Toy  re- 
ceived such  information  as  enabled  him  to  get  a  letter  to 
Conrow.  On  the  8d  of  February,  1852,  he  wrote  to  him, 
and  requested  Conrow  to  inform  him  whether  he  had  in 
his  possession  the  deed  for  the  farm ;  that  he  should  like 
to  see  the  title  made  clear ;  that  if  he  had  the  deed,  and 
would  send  it  by  mail,  he  would  prepare  one  by  it,  &c. 
There  was  nothing  in  this  letter  to  indicate  that  it  was 
written  at  the  complainant's  request.  To  this  letter  a 
reply  was  received  from  Conrow,  requesting  information 
as  to  who  was  in  possession,  and  how  he  came  by  it. 
then  followed  three  more  letters  from  Mr.  Toy,  relating 
to  complainant's  possession,  and  urging  him  to  give  com- 
plainant a  deed,  in  order  to  save  the  expense  of  foreclo- 
sure. This  correspondence  continued  for  nearly  two 
years,  commencing  February,  1852,  and  terminating  Oc- 
tober, 1853.  During  this  correspondence,  there  was  no 
intimation  on  the  part  of  Conrow  that  he  regarded  the 
complainant  as  his  tenant,  and  no  allusion  to  any  arrange- 
ment he  had  made  with  him  to  take  possessidn.  After 
the  receipt  of  these  letters,  Conrow  declared  Bates  to  be 
a  splatter. 

We  have  in  all  this  certainly  very  strong  proof  that  the 
complainant  entered  into  the  possession  of  the  premises 
under  the  mortgages ;  and  we  have  nothing  to  contradict 
it— no  fact  or  circumstance  in  conflict  with  it,  except  the 
testimony  given  by  Andrew  Conrow  himself.  In  exam- 
ining his  evidence,  it  is  important  to  remember  that, 
while  the  law  regards  him  as  a  competent  witness,  his  tes- 
timony, of  itself,  is  not,  and  particularly  when  it  comes 
in  conflict  with  other  testimony,  entitled  to  the  same 
weight  as  that  of  an  impartial  witness. 

Andrew  Conrow  says,  that  when  he  left,  the  complain- 
ant came  to  him,  *'  and  asked  him  if  he  could  come  oa 
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ike  place.  Deponent  told  bim  he  could ;  that  there  was 
a  six  hundred  dollar  mortgage  on  the  place,  and  if  he 
would  keep  down  the  interest  on  the  mortgage,  he  might 
stay  there  till  deponent  called  for  it ;  thinks  there  was 
some  back  interest  due  on  the  mortgage ;  told  Bates  be 
would  have  to  square  up  the  back  interest,  or  they  would 
probably  foreclose  the  mortgage.  Mr.  Bates  told  depo- 
nent he  thought  he  should  come  on  without  fail,  and  de- 
ponent sent  back  word  he  must  be  sure  to  keep  down  the 
interest" 

This  may  be  all  true,  and  yet,  in  connection  with  the 
other  evidence  I  have  referred  to,  it  fiiils  to  prove  that  the 
complainant  entered  mlo  the  possession  under  the  proposed 
arrangement  to  which  Conrow  testifies.  '^  Mr.  Bates  told 
deponent  he  thought  he  should  come  on  without  fidL"  But 
the  question  remains— did  he  go  in  under  any  such  ar- 
rangement 7  For  more  than  five  months  we  find  that  he 
did  not  take  possession.  He  was  under  no  obligation  to 
do  it,  because  he  had  not  even  promised  he  would.  It  is 
apparent  that  Conrow  did  not  care  whether  he  did  or  not, 
fDrhe  made  no  inquiries  about  the  premises  for  some 
twenty-four  years.  I  have  referred  to  some  of  the  evi- 
dence, which  tends  to  show  that  the  complainant  entered 
under  the  mortgages.  That  evidence,  in  my  judgment, 
establishes  the  fact,  and  its  conclusiveness  is  not,  I  think, 
at  all  impaired  by  the  testimony  of  Andrew  Conrow.  I 
am  therefore  of  opinion  that  the  complainant  is  entitled 
to  a  decree. 


Ann  Fbrrine  vs.  David  K  Pebbinb. 

The  iliiiipht<»r  of  the  OfiroplHinant  onnveyed  to  the  defendant,  who  is  the  mo  of 
the  ocmiplHiuaiit,  uiiiety-niiie  acres  of  laniii  im  /rv«l,  fur  the  oompkimnt,  to 
tiike  the  reutt  during  ber  coverture,  and  lo  m  the  Mme  abuuld  not  be  liable 
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to  the  debts  of  her  hnsbeiid,  nor  in  any  way  ^((iect  to  his  disponl,  direo> 
tioo,  or  control ;  and  after  her  hnsband'a  death,  then  to  the  sole  nae  of  the 
complainant,  her  heirs,  Ac,  Inr  ever.  The  complainant,  upon  the  defendant's 
nlicitatjon,  execoted  to  him  a  mortgage  on  the  tnist  property  to  secare  $700, 
a  debt  of  the  husband.  Held,  that  the  mortgage  was  void— first,  because  a 
narried  woman  could  not  execute  a  deed,  except  joinUy  with  her  husband ; 
Moond,  becauie  such  a  mortgage,  under  the  circumstances,  was  a  violation 
of  the  trust. 

After  the  death  of  the  husband,  and  while  the  defendant  held  the  legal  title, 
the  $700  mortgage  was  cancelled,  and  the  complainant  executed  to  the  de 
fendant  another  mortgage,  of  $1200.    HM^  that  in  case  of  a  mortgage  exe* 
cated  under  such  circumstances,  a  court  of  equity  will  require  the  m6rtga* 
gee  to  prove  the  consideration  of  his  mortgage. 

The  circumstances  stated  under  which  a  court  of  equity  will  hold  a  mortgage, 
tikeD  by  the  trustee  from  his  eeatmi  que  trmei,  invalid. 


Jtxmes  S.  GhreeHj  for  complainant. 

if.  Beasleyy  for  defendant 

The  Chakcellor.  The  impression  produced  upon  my 
mind  upon  my  first  examination  of  this  case  was,  that 
this  bond  and  mortgage  shonld  stand  only  as  security  for 
the  principal  and  interest  of  the  debt  secured  by  the 
original  bond  and  mortgage;  but  with  some  doubt 
whether  the  evidence  would  justify  a  judicial  decision 
corresponding  with  that  impression.  After  a  critical  ex- 
^nation  of  the  evidence,  with  a  view  to  the  peculiar 
relative  situation  of  the  parties  to  each  other,  my  mind 
has  been  relieved  from  the  doubts  which  at  first  perplexed 
it 

The  relative  situation  of  the  parties  to  each  other  is  en- 
titled to  much  consideration  in  deciding  the  case.  The 
compIainHut  is  the  mother  of  the  defendant,  and  at  the 
time  of  the  transaction  in  controversy  was  of  quite  ad- 
vanced age.  The  defendant,  not  only  as  her  son,  but  in 
other  respects,  bore  to  her  a  relation  of  special  trus^  and 
confidence.  In  1888,  the  defendant  conventionally  became 
her  trustee.  In  that  year,  the  complainant's  daughter  con- 
veyed to  the  defendant  ninety-nine  acres  of  land,  in  the 
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coanty  of  Middlesex  (which  is  the  land  covered  by  the 
bond  and  mortgage),  in  trnst,  for  her  to  take  and  receive 
the  rents,  issaes,  and  profits  thereof  during  her  coverture, 
and  BO  as  the  same  should  not  be  liable  to  the  debts  of 
her  husband,  nor  in  any  way  subject  to  his  disposal, 
direction,  or  control ;  and  in  further  trust,  that  in  case  the 
complainant  should  survive  her  said  husband,  from  and 
immediately  after  the  death  of  her  said  husband,  to  the 
use,  benefit,  and  behoof  of  the  complainant,  her  heirs 
and  assigns  for  ever.  Notwithstanding  his  acceptance  of 
this  trust,  the  defendant  took  from  his  mother  a  mortgage 
on  the  trust  property  to  secure  a  debt,  which  his  fiiither 
owed  him,  of  $700.  This  mortgage  was  void  at  law,  be- 
cause the  complainant,  being  a  married  woman,  could 
not  execute  a  deed  without  her  husband  joining  with  her 
in  the  conveyance.  But  if  it  had  been  executed  with  all 
the  formalities  of  the  law,  a  court  of  equity  would  have 
declared  it  void. 

Here  was  the  case  of  a  trustee  holding  property  in  trust 
for  a  married  woman,  the  very  object  of  which  trust  was 
to  preserve  the  property  for  her  free  from  the  control  and 
debts  of  her  husband,  himself  taking  a  security  upon  the 
trust  property  for  a  debt  which  the  husband  owed  him. 

The  mortgage  was  wholly  worthless.  It  was  a  breach 
of  the  trust 

On  the  28th  of  November,  1848,  the  husband  died;  and 
on  the  28th  of  the  same  month,  while  the  defendant  still 
held  the  legal  title  to  the  trust  property,  the  8700  mort- 
gage was  given  up  by  the  defendant  to  the  complainant, 
and  she  executed  and  delivered  to  him  her  bond  and 
mortgage  upon  the  trust  property  to  secure  the  sum  of 
91200. 

In  the  case  of  a  mortgage  executed  under  such  circum- 
staiyces,  a  court  of  equity  will  require  the  mortgagee  to 
prove,  very  clearly,  the  consideration  of  his  mortgage; 
and  if  there  is  any  doubt  as  to  the  consideration  being 
sueh  as  a  court  of  equity  ought  to  recognise,  or  of  the 
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mortgage  having  been  executed  by  the  mortgagee  with* 
oat  a  perfect  knowledge  of  its  contents  and  effect,  the 
court  will  not  enforce  the  mortgage.  The  rule  of  law,  so 
urgently  pressed  by  the  counsel  of  the  defendants,  that 
the  formal  execution  of  the  bond  and  mortgage  being 
proved,  they  import  a  consideration  of  a  character  to  be 
overcome  only  by  the  most  undoubted  proof,  is  not  ap- 
plicable to  a  bond  and  mortgage  executed  between  such 
parties  and  under  such  circumstances  as  these  were.  The 
circumstances  throw  the  burthen  of  proof  upon  the  other 
party,  and  the  mortgagee  must  sustain  his  mortgage  by 
proving  the  consideration  to  be  such  as  a  court  of  equity 
will  recognise  as  a  good  consideration. 

From  this  point,  then,  let  us  examine  the  present  case. 
The  complainant  files  her  bill  to  have  the  bond  and  mort- 
gage declared  invalid,  so  far  as  it  exceeds  the  principal 
and  interest  embraced  in  the  bond  and  mortgage  of  1846. 
To  that  extent  she  recognises  the  present  mortgage.  She 
is  willing  now,  being  at  perfect  liberty  to  do  so,  to  assume 
the  debt  of  her  husband  to  the  amount  called  for  by  the 
bond  and  mortgage  of  1846.  This,  she  admits,  she  in- 
tended to  do  by  the  execution  of  the  present  bond  and 
mortgage.  She  waives  any  technical  difficulty  that  might 
be  interposed,  from  the  fact  of  the  legal  title  by  the  trust 
deed  having  been  in  the  defendant  at  the  time  of  her  exe- 
cution of  the  mortgage.  But  she  resists  the  mortgage  as 
a  security  for  any  further  or  other  debts  of  her  husband. 

The  bill  alleges  that  the  defendant,  being  informed  that 
the  mortgage  of  J700  on  the  trust  estate  was  not  a  safe 
security,  applied  to  the  complainant  to  make  him  secure, 
by  ^ving  a  new  bond  and  mortgage  for  the  same,  and 
that  she,  being  willing  so  to  do,  directed  the  defendant  to 
have  a  new  bond  and  mortgage  prepared  for  an  amount 
equal  to  the  principal  and  interest  due  on  the  $700  bond 
of  the  7th  of  April,  1846. 

Now  it  is  important  carefully  to  observe  the  defendant's 
answer  to  these  allegations  of  the  biU.    If  the  complain- 
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ant  executed  this  mortgage  intelligently,  with  a  full  nnder- 
standing  of  its  object  and  contents,  and  without  any  infln- 
ence  exerted  by  the  defendant,  he,  if  any  one,  can  ^ye 
ns  a  satiBfiftctory  account  of  the  particalars  of  the  trans- 
action. He  says,  it  is  tme,  that  he  was  dissatisfied  with 
the  9700  mortgage  given  to  him  in  the  form  it  was  ^ven, 
but  he  denies  that  this  was  the  only  money  dae  to  him 
from  the  said  Matthias,  the  husband  of  the  complainant, 
or  from  the  said  complainant  herself,  but,  on  the  contrary, 
alleges  that  there  were  certain  other  debts  due  from  the 
said  Matthias  and  the  complainant,  and  which  had  ac- 
crued since  the  ^ving  of  the  said  4(700  mortgage,  which 
he  proposed  (o  secure  by  a  new  mortgage;  that  the  indebted- 
ness of  the  said  complainant  and  her  husband  arose  in  the 
following  manner:  the  said  complainant  and  her  husband 
lived  on  a  small  &rm — ^tbe  premises  embraced  in  the 
mortgage — ^which,  with  a  small  dwelling  in  Granbury, 
was  all  the  real  estate  in  which  they  had  any  interest,  or 
ftom  which  they  derived  any  means  of  Bubmstence ;  that 
their  personal  property  consisted  of  their  household  frir- 
niture  and  a  small  stock  on  the  said  farm ;  that  two  un- 
married daughters  lived  with  them,  one  of  whom  was 
deaf  and  dumb ;  that  the  property  being  inadequate  for 
their  support,  they  were  in  the  habit  of  frequently  apply- 
ing to  him  for  assistance  in  their  pecuniary  embarrass- 
ments, which  were  frequent ;  that  the  said  sum  of  )(700 
was  lent  and  advanced  to  his  finther  to  prevent  a  sale  of 
the  said  fisum  upon  a  judgment  at  law  against  him,  and 
that  he  advanced  other  moneys  for  his  iather  to  pay  his 
debts  with ;  that  after  the  death  of  his  father,  and  just  be- 
fore the  execution  of  the  mortgage  now  in  question,  he 
informed  the  complainant  that  the  said  )(700  mortgage 
was  unsatis&ctory  to  him,  and  proposed  to  her  that  she 
should  give  him  a  new  mortgage  to  secure  the  principal 
and  interest  of  the  said  first  mortgage  and  such  other 
moneys  as  were  since  due  him  from  his  said  fisither,  and 
since  his  death  from  her,  the  complainant,  and  that  the 
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said  complaiiiaxit  immediately  assented  and  agreed  so  to 
do;  that  at  that  time  he  held  ihe  notes  of  hand  of  his  said 
&tber,  as  follows,  viz.  one  for  aboat  ^the]  snm  of  ^SQ^ 
another  for  about  9^5,  and  another]  for  the  sum  of  about 
|70-^the  first  two  of  which  said  notes  were  ^ven  to  the 
defendant  by  his  &ther,  and  the  last  was  a  note  of  his 
father,  which  the  defendant  had  paid  and  taken  up,  in  the 
hands  of  one  Baird.  He  further  says,  that  there  was  due 
to  him  firom  his  father  the  sum  of  $175,  which  he  had  ad- 
vanced and  paid  for  two  horses,  and  that  he  had  an  ao'- 
ooant,  partly  against  his  father  and  partly  against  the 
complainant,  for  articles  furnished  them ;  and  that  at  the 
time  of  the  making  of  the  said  mortgage  the  said  notes 
and  account  and  the  (TOO  mortgage  were  produced,  and 
all  the  debts  were  shown  and  fully  explained  to,  and  un« 
derstood  by  the  complainant,  and  that  the  principal  and 
interest  amounted  to  the  sum  of  $1200,  and  that  the  sum 
of  $1200  was  then  mosUy  due  in  manner  aforesaid.  Kow, 
according  to  this  statement  and  explanation  of  the  de- 
fendant  himself  this  bond  and  mortgage,  for  the  excess 
over  what  was  then  due  on  the  $700  mortgage,  cannot  be 
sustained  in  this  court  Here  was  an  old  woman,  the 
mother  of  the  defendant,  and  he  holding  all  her  property 
in  trust.  Before  her  husband  had  been  dead  a  month,  he 
I»'esents,  as  legal  demands  against  her,  debts  which  he  al- 
leges her  husband  owed  him,  and  other  debts,  of  which 
he  gives  us  no  account  as  to  their  amount,  but  which,  he 
says,  were  contracted  after  her  husband's  death,  which 
was  within  a  month  previous,  and  solicits  her  to  make 
good  a  worthless  security  of  $700,  and  to  increase  it  to 
$1200,  to  pay  him  for  debts  which  his  fisither  owed,  which 
the  complainant  was  neither  legally  or  morally  bound  to 
pay.  And  he  takes  from  his  mother  a  mortgage  of  $1200 
on  a  trust  property,  the  legal  estate  of  which  was  in  him* 
self.  It  is  not  pretended  that  she  was  at  all  cognizant  as 
to  the  validity  or  fistimess  of  these  debts,  or  as  to  her  legal 
obligation  to  pay  them,  or  that  she  hftd  any  one  to  coqf 
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0ult  and  adviae  with  her  as  to  the  proprietj  of  her  paying 
ihem.  They  were  not  legal  claims  against  her ;  and  in  the 
impoverished  condition  which  the  bill  alleges  she  was 
then  in,  it  was  not  right  for  the  defendant  to  ask  her  for 
the  secarity,  and  there  was  no  propriety  in  her  giving  it 
The  defendant  stood  in  a  confidential  relationship  to  her 
as  her  son  and  as  her  trustee ;  and  the  demand  of  the  se- 
curity from  her,  under  such  circumstances,  was  taking  an 
undue  advantage  of  her  that  this  court  cannot  counte- 
nance. 

But  the  evidence  places  the  defendant  in  a  still  more 
imfavorable  position.  If  he  made  the  same  statements  to 
the  complainant  respecting  the  debts,  as  he  alleges  in  his 
answer  he  did,  they  were  untrue,  according  to  the  evi- 
dence produced  in  this  cause,  both  by  the  complainant 
and  defendant  himself.  He  says  the  debts  which  were  due 
him  from  his  father  and  the  complainant  had  accrued 
since  the  giving  of  the  $700  mortgage,  and  he  specifies 
most  of  them.  As  to  the  two  largest  debts — the  one  of 
9T0,  paid  to  Baird,  the  defendant  proves  by  Fleming,  his 
own  witness,  that  it  was  paid,  if  paid  by  him  at  all,  in  the 
year  1839,  which  was  nine  years  before  the  death  of  his 
fether,  and  six  years  before  the  giving  of  the  $700  mort- 
gage. And  as  to  the  $175,  paid  for  horses,  according  to 
the  testimony  of  his  witness,  McDowell,  the  money  must 
have  been  paid  several  years  before  his  father's  death.  As 
to  the  $55,  which  he  says  was  included  in  the  $1200 
mortgage,  he  told  John  Mason,  after  the  execution  of  the 
mortgage,  that  he  still  held  that  note,  and  also  the  claim 
of  $30,  and  that  they  were  not  included  in  the  mortgage. 

In  addition  to  all  this,  there  is  other  evidence  as  to  the 
conduct  of  the  defendant,  and  as  to  his  own  declarations, 
to  impeach  the  fairness  of  this  transaction.  The  accoont, 
given  in  the  answer,  as  to  what  took  place  when  the  bond 
and  mortgage  were  executed,  and  particularly  as  to  the 
explanations  which  were  made  by  the  defendant  to  the 
complainant,  is  disproved  by  both  witnesses  present  at  the 
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execution — Suaan  Perrine,  the  defendant's  sister,  and 
William  A.  Bowne,  the  person  who  drew  the  papers  for 
the  defendant,  and  whom  he  took  with  him  to  aid  in  and 
witness  their  execution.  Susan  Perrine  contradicts  the 
answer  in  almost  every  particular.  But  I  rely  upon  the 
evidence  of  Bowne,  as  the  friend  of  the  defendant,  and 
a  witness  whom  he  produces  to  corroborate  his  statements. 
He  says  there  were  some  papers  produced  and  examined, 
but  that  he  did  not  look  over  them.  Now  the  old  bond 
and  mortgage  were  produced,  and  these  answer  the  de- 
scription of  the  witness  when  he  speaks  of  "  some  papers.** 
It  is  certainly  impossible  that  the  papers  could  have  been 
produced,  and  such  explanations  been  made  as  the  occa- 
sion and  transaction  called  for,  without  making  a  stronger 
impression  upon  the  mind  of  the  witness.  But  the  wit- 
ness says  he  inserted  the  sum  of  ((1200,  as  the  considera- 
tion, at  the  request  of  the  defendant,  who  told  him  that 
it  included  a  former  mortgage  and  some  other  matters 
that  had  accrued  since  between  him  and  his  mother.  This 
statement  is  inconsistent  with  the  claims  and  demands 
which  the  defendant,  in  his  answer,  says  make  up  the 
amount  of  the  mortgage.  The  production  of  the  old 
notes  and  an  explanation  of  the  claims  could  not  have 
&iled  making  an  impression  upon  the  mind  of  the  wit- 
ness not  easily  effaced. 

Again.  This  mortgage  was  signed  by  the  complainant 
on  the  28th  of  December,  1848,  and  yet  it  was  not  put 
upon  record  until  five  years  afterwards — the  18th  of  June, 
1853.  The  evidence  is  very  strong  to  show  that  the  delay 
in  recording  it  arose  from  a  desire,  on  the  part  of  the 
complainant,  to  conceal  its  contents  as  long  as  possible 
without  jeopardizing  the  priority  of  his  security.  His 
counsel  was  so  hard  pressed  by  the  evidence  on  this  point 
that,  on  the  argument,  he  admitted  that  the  defendant 
did  keep  it  from  the  record  because  he  wished  to  couceal 
its  amount — not  from  his  mother,  however,  but  from  the 
other  members  of  the  family — his  sisters — ^who  would  be 
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disposed  to  make  trouble  in  the  family  in  consequence  of 
it.  Such  a  reason  would  be  entitled  to  much  more  weight 
with  the  court  in  the  defendant's  answer  under  his  oath, 
than  it  is  coming  from  his  counsel  in  an  argument  to 
avoid  the  force  of  the  evidence.  There  is  a  specific  inter- 
rogatory in  the  bill  calling  upon  the  defendant  to  explain 
why  there  was  this  delay  in  putting  his  mortgage  upon 
record,  and  he  answers,  not  by  giving  the  plausible  rea^ 
son  urged  by  his  counsel  in  argument,  but  says,  that  his 
reason  for  not  having  the  same  recorded  sooner  was  that 
he  did  not  consider  it  necessary  for  his  security.  But  did 
he  not  have  a  motive  in  keeping  the  mortgage  from  the 
public  record — and  was  it  not  to  conceal  the  amount  not 
only  from  his  sisters,  but  from  the  complainant  ?  The 
complainant  told  John  Mason,  one  of  the  witnesses,  that 
the  new  bond  and  mortgage  were  for  $800,  or  close  to  it 
This  evidence  was  legalized  by  the  manner  in  which  it 
was  elicited  on  his  examination  of  the  witness  by  the  de- 
fendant. In  a  conversation  between  the  defendant  and 
Mason,  the  defendant  told  the  witness  that  he  held  the 
(30  and  $55  claims  still,  and  was  losing  interest.  The 
witness  expressed  his  surprise,  and  told  him  he  supposed 
that  all  the  old  folks  owed  him  was  put  in  the  new  bond 
and  mortgage,  and  then  inquired— how  comes  it  close  to 
$800  ?  The  defendant  replied,  that  he  had  nothing  put  in 
the  new  bond  and  mortgage  except  the  amount  of  the 
$700  mortgage,  and  the  Lanning  debt,  which  amounted 
to  near  $50.  The  defendant  also  told  Mr.  Bowne,  who 
drew  the  papers  and  witnessed  the  execution,  and  who 
was  the  only  person  whom  it  appears  knew  the  amount, 
that  he  wanted  the  matter  kept  private,  as  his  mother  told 
him  she  did  not  want  the  other  children  to  know  that  the 
second  mortgage  included  anything  more  than  the  first. 
That  this  was  not  the  true  reason  is  manifest  from  the  de- 
fendant's answer ;  and  he  was  unwilling,  on  his  oath,  to 
give  that  as  his  reason. 

The  evidence  shows,  very  satis&ctorily,  that  this  mort- 
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gage  should  stand,  as  security  only,  for  the  amount  in- 
tended to  have  been  secured  by  the  ?700  mortgage ;  and 
that  the  complainant  never  intended  to  have  embraced  in 
it  the  debts  which  it  includes  beyond  that  mortgage  debt. 
The  debts  which  it  embraces  are  not  the  debts  which  the 
defendant  admits,  in  his  answer,  he  asked  the  complain- 
ant to  have  included,  and  to  which  she  assented.  The 
complainant  consented,  according  to  the  answer,  to  in- 
clude in  the  mortgage  the  debts  which  were  due  from  the 
father  to  the  son  since  the  execution  of  the  8700  mort- 
gage. It  is  proved  that  most,  if  not  all  the  debts,  accrued 
before  that  time. 

This  court  will  not  sanction  the  mortgage  for  any  fur- 
ther amount  than  for  that  the  complainant  now  agrees  it 
shall  stand,  because  the  confidence  which  was  reposed  in 
the  defendant  was  abused  by  him,  and  it  is  unreasonable, 
under  the  circumstances,  that  he  should  have  the  benefit 
of  it,  and  because  it  is  shown  that  there  is  no  good  con- 
sideration beyond  that  amount. 

The  complainant  in  the  original  bill  is  entitled  to  a  de- 
cree, with  costs,  declaring  the  mortgage  in  question  as  a 
security  only  for  the  amount  intended  to  have  been  se- 
cured by  the  ?700  mortgage. 

The  complainant  in  the  cross-bill  is  entitled  to  a  decree 
on  his  mortgage  for  the  amount  intended  to  have  been 
secured  by  the  8700  mortgage. 


Joseph  Ashmore  vs.  Evan  Evans. 

A  defeoidttDt  may  claim  the  benefit  of  the  statate  of  frauds,  &c.,  notwithstand- 
ing ha  admits,  in  bis  answer,  the  parol  agreement ;  but  if  he  does  not,  in  his 
aosvrer,  claim  the  benefit  of  the  statate,  he  waives  it. 

Poaaeasiuii  under  the  agreement,  and  part  payment  of  the  purchase  money 
while  in  po— eeaion,  take  the  case  oat  of  the  operation  of  the  statate. 
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A>n  immaterial  variaDce  between  the  agreement  alleged  in  the  trill,  and  thrt 
admitted  by  the  answerf  will  not  preYent  a  decree  for  apeeific  perfonnanoe. 

Althongh  the  complainant  may  be  in  laches,  if  letiafaGtoril/  aoooanted  for,  they 
will  not  defeat  his  right  to  a  decree. 


JSf.  Beaskyy  for  complainant. 
E.  W.  ScuddeVy  for  defendant 

The  Chancellor.  The  bill  is  for  a  specific  perform- 
ance of  a  parol  agreement  respecting  lands.  The  agree- 
ment alleged  in  the  bill  is,  that  in  July,  1851,  the  com- 
plainant agreed  with  the  defendant  to  sell  him  a  tract  of 
land  in  the  county  of  Mercer,  of  about  eight  and  a  half 
acres,  for  the  sum  of  )(800,  to  be  paid  by  instalments,  in 
such  amounts  as  might,  from  time  to  time,  meet  the  con- 
venience of  the  complainant.  The  bill  further  alleges, 
that  in  pursuance  of  the  said  agreement,  the  complainant 
entered  into  possession  of  the  land,  and  has  since  held 
the  possession  under  the  agreement ;  that  in  July,  1851, 
he  paid  the  defendant  ?100,  in  part  payment  of  tlie  pur- 
chase money,  and  that,  at  divers  Other  times,  he  paid  him 
on  the  agreement  different  sums,  amounting  in  all  to  one 
hundred  and  fifty  dollars.  The  bill  further  alleges,  that  a 
few  days  before  filing  the  bill,  the  complainant  called  up- 
on the  defendant,  and  requested  him  to  give  him  a  deed 
for  the  premises,  and  at  the  same  time  offered  to  pay  him 
the  balance  of  the  purchase  money,  when  the  defendant 
refused  to  give  a  deed. 

The  defendant,  by  his  answer,  denies  the  agreement 
alleged  in  the  bill,  but  admits  that,  on  the  1st  of  April, 
1849,  there  was  a  parol  agreement  entered  into  between 
the  complainant  and  defendant,  by  which  the  defendant 
agreed  to  sell  the  complainant  the  land  in  question  upon 
the  following  terms:  the  defendant  agreed  to  give  the 
complainant  a  deed  upon  his  paying  )(200,  and  giving  a 
mortgage  for  )(600,  payable  in  yearly  instalments  of  9200, 
each,  with  interest  payable  annually,  the  said  payment  of 
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|200  to  be  made,  and  the  bargain  to  be  completed,  by  the 
first  day  of  Jaly  then  next  following,  to  wit,  the  first  of 
July,  1849. 

There  is  no  difficalty  as  to  making  a  decree  in  this  case 
on  account  of  the  contract  not  being  in  writing.  The 
defendant  does  not  set  up  in  his  answer  the  statute  of 
frauds  and  peijuries.  By  the  modem  decisions,  he  might 
have  insisted  upon  the  benefit  of  the  statute,  notwith- 
standing his  admission  of  the  agreement  in  his  answer. 
2  Simys  JEq.  J.  §  756,  §  767,  and  notes.  But  the  defend- 
ant does  not  insist  upon  the  statute,  and  he  is  not  there- 
fore entitled  to  the  benefit  of  it.  2  Story's  JEq.  J.  §  755. 
If,  however,  the  defendant  had  claimed  the  benefit  of  the 
statute,  it  would  not  have  availed  him.  It  is  sufficiently 
proved  that  the  agreement  was  part  performed ;  that  the 
defendant  took  possession  under  the  agreement,  and  while 
in  possession  paid  the  complainant  one  hundred  dollars 
on  the  agreement. 

There  is  some  variance  between  the  agreement  stated 
in  the  bill  and  that  admitted  by  the  answer,  but  it  is  of 
a  character  not  at  all  to  embarrass  the  court  in  decreeing 
a  specific  performance.  Whether  the  complainant  was  to 
pay  the  purchase  money  by  instalments,  to  suit  his  own 
convenience,  as  he  states  in  his  bill,  or  to  pay  $200  on 
giving  the  deed,  and  the  balance  in  three  equal  annual 
instalnients,  cannot  vary  the  decree.  The  complainant 
offers  to  pay  down  the  whole  balance  of  the  purchase  mo- 
ney. There  is  nothing  to  be  done,  then,  between  the 
parties,  but  for  the  complainant,  on  his  part,  to  give  the 
deed,  and  the  defendant,  on  his,  to  pay  the  purchase  mo- 
ney, as  to  the  amount  of  which  there  is  no  dispute. 

The  only  defence  of  any  weight  against  a  decree  for 
specific  performance  is  the  laches  of  the  complainant.  But 
the  delay  is  sufiiciently  accounted  for,  and  took  place 
under  such  circumstances  as  would  render  it  inequitable 
and  unjust  to  deny  to  the  complainant  a  specific  perform- 
ance of  it  on  this  account 
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According  to  the  admission  of  the  defendant,  he  was 
to  have  given  to  the  complainant  a  deed  on  the  first  of 
July,  1849,  at  which  time  the  defendant  was  to  have  com- 
plied with  his  part  of  the  agreement    He  does  not  pre- 
tend that  he  ever  tendered  a  deed  to  the  complainant 
The  complainant  entered  into  the  possession  of  the  pro- 
perty under  the  agreement     This  is  proved,  notwith- 
standing the  equivocal  denial  of  the  answer.   On  the  15th 
of  Octoher,  1851,  the  complainant  paid  the  defendant 
4(100,  and  the  defendant  gave  a  receipt  acknowledging  it 
as  part  payment  for  the  land  and  interest     The  defend- 
ant has  continued  in  possession,  using  the  land  as  his  own, 
and  in  a  manner  consistent  only  with  his  claim  as  owner. 
As  late  as  the  fall  of  1853,  the  fall  before  this  bill  was 
filed,  the  defendant  called  upon  the  complainant,  and  told 
him  he  did  not  wish  him  to  take  any  more  sand  off  the 
the  lot,  ^^  until  he  lived  up  to  his  agreement''    The  com* 
plainant  told  him  to  make  his  deed  out,  and  he  would  try 
to  call  up  and  pay  him.    He  made  arrangements  for  the 
money,  and  did  call  upon  the  defendant  in  a  short  time 
for  the  purpose  of  getting  his  deed  and  paying  the  mo- 
ney.   The  defendant  might  have  put  an  end  to  the  agree- 
ment af  any  time  by  tendering  a  deed.  He  did  not  see  pro- 
per to  do  so,  but  permitted  the  complainant  to  remain  all 
the  time  in  the  possession  and  enjoyment  of  the  property. 
He  thus  held  the  complainant,  or  permitted  him  to  re- 
main, in  a  position  where  he  might  have  called  upon  the 
complainant  at  any  time  to  fulfil  the  agreement.    The  de- 
lay, under  such  circumstances,  ought  not  to  operate  to 
the  prejudice  of  the  complainant    Here  is  a  clear  acqui- 
escence, on  the  part  of  the  defendant,  in  the  delay ;  and 
he  is  not,  therefore,  at  liberty  to  take  advantage  of  it 

The  complainant  is  entitled  to  a  decree  for  specific  per- 
formance. As  there  is  some  doubt  as  to  the  precise  time 
when  the  agreement  was  to  be  performed,  the  defendant 
will  be  entitled  to  the  benefit  of  his  answer  in  this  parti- 
cular. Interest  on  the  purchase  money  must  be  computed 
from  the  first  day  of  July,  1849. 
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Isaac  Pabsons^  jun.,  and  others  vs.  William  Hsston 

and  others. 

The  complaiiiaDt  can  recover  only  upon  the  case  made  by  his  bilL    The  atf«< 
gaia  and  probata  moBt  correspond. 


M.  Beaslej/y  for  complainants. 

James  S.  Nevius  and  S.  JS.  Hdmiltony  for  defendants. 

Thb  Ceanobllor.  I  think  the  complainants  have  not 
satisfactorily  shown  that  the  bond  and  mortgage  given  by 
Heston  to  George  T.  Browning  were  fraudulent.  The 
complainants  thought  proper  to  rely  upon  Browning  as  a 
witness.  He  swears  that  the  consideration  of  the  bond 
and  mortgage  was  ((820,  paid  at  the  time  of  their  delivery, 
|100  at  another  time,  and  980  at  another,  making  (lOOO. 
The  balance  of  the  $2500  was  made  up  by  the  assignment 
of  a  bond  and  mortgage  of  (1500,  which  George  T, 
Browning  held  against  one  Samuel  Browning.  Taking 
the  answer  of  Browning  and  Heston  in  connection  with 
the  testimony  of  Browning,  the  transaction  between 
Browning  and  Heston  is  very  suspicious.  But  the  appa- 
rent inconsistencies  of  the  testimony  and  the  answer  may 
be  reconciled.  If  Browning  is  to  be  believed,  that  an 
advance  of  (1000  in  cash  was  made  by  him  on  the  bond 
and  mortgage,  then  he  was  justly  entitled  to  that  sum  out 
of  the  moneys  paid  into  the  Supreme  Court  If  that  be 
so,  the  fact  of  his  paying  his  attorney  9370  for  getting 
the  money  out  of  court  for  him,  is  not  a  matter  with 
which  these  complainants  have  any  interest ;  for  if  the 
$1000  belonged  to  Browning,  it  makes  no  difference  to 
the  complainants  how  much  of  it  went  into  the  pocket  of 
Browning,  and  how  much  into  that  of  his  attorney. 
There  ia  some  evidence  that  the  9869.77,  which  Browning 
consented  his  attorney  should  retain,  was  intended  to  be 
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paid  as  a  compromise  to  the  complainants  on  account  of 
their  judgments.  But  that  is  not  the  case  made  by  the 
bill.  The  bill  goes  on  the  ground  that  the  bond  and 
mortgage  were  fraudulent,  and  intended  to  defeat  credi- 
tors. The  complainants  cannot  reach  the  money,  which 
was  paid  into  the  Supreme  Court,  without  making  out 
that  fact  The  complainant,  if  he  recovers,  must  recover 
on  the  case  made  by  his  bill.  The  (dlegata  and  probata 
must  correspond. 

As  to  the  money  of  Heston,  which  Browning  invested 
in  the  Pennington  property,  there  is  no  difficulty.  The 
answer  of  Heston  and  Browning  admits  that  Heston  has 
an  interest  of  )(400  in  the  92500  mortgage,  which  Brown- 
ing holds  in  his  name,  on  the  Pennington  property. 

As  it  is  manifest  that  this  trust  was  created  for  the  pur- 
pose of  aiding  Heston  to  defraud  his  creditors,  the  costs 
of  this  suit  will  be  taken  out  of  the  securities  which  cover 
the  trust 

As  to  S.  K.  Hamilton,  the  bill  must  be  dismissed  with 
costs,  to  be  paid  by  the  complainants. 


Aaron  L.  8mock  t*^.  Ltdia  Bmock  and  others. 

A  writing  songht  to  be  established  and  proved  as  the  last  will  of  decedent, 
was  executed  by  htm  as  his  will  id  dae  ibrm  of  law  in  1846.  Afier  testator^s 
death  in  — — ,  it  was  found,  on  the  day  of  his  funeral,  by  his  widow  and  two 
of  his  sons,  in  a  private  desk  of  decedent,  [t  was  wrapped  up  in  a  newspa* 
per.  The  name  of  testator  and  the  seal  were  cut  off  with  a  sharp  iostmnieDt, 
leaving  only  the  letter  B— >the  first  letter  of  testator's  Datue«^partly  reiiiaiD> 
ing.  Held,  that  the  testator  is  presumed  to  have  done  the  act,  and  that  the 
law  further  presumes  he  did  it  animo  revoeandi. 

Although  the  statute  says  nothing  of  a  cancellation  by  nUtiake  or  aeeideiU^ 
there  can  be  no  doubt  that  such  a  cancellation  would  not  render  the  will  in. 
valid.     The  act  would  want  the  animus  revocandi. 

The  will  is  presented  under  circumstances  from  which  the  presumption  arises, 
that  it  was  cancelled  in  a  manner  which  the  statute  declares  effectoal— 4>y 
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tBVJng  or  oblitentiog  tho  18010  by  the  testator  himtelf.  Tbia  preeamptioii 
•riaefliroin  the  hcl,  that  the  will  was  in  the  possession  of  the  testator  daring 
bis  lifetime,  and  at  his  death  was  found  among  his  papers,  mutilated  in  a  way 
thowiog  a  design  to  cancel  it. 

Tin  presamptioD  is  greatly  strengthened  by  proof  of  the  fact,  that  the  testator 
was  aocnstomed,  for  many  years  previoos  to  his  death,  to  cancel  instmments 
of  writing,  such  as  promissory  notes,  &c,  by  taking  off  his  name,  some- 
times by  tearing  it  off,  and  sometimes  by  catting  it  off  with  a  sharp  instni- 
neot. 

The  prssamption  is  not  overcome  by  his  declaring,  to  a  person  attending  him 
in  his  last  sickness,  and  eight  or  ten  days  before  his  death,  in  answer  to  an 
inquiry  pat  to  him  by  such  person,  that  the  will  was  in  his  desk,  and  that  it 
ail  right. 


The  bill  alleges  that  Aaron  L.  Bmock,  of  the  county  of 
Monmouihy  was  at  the  time  of  his  death  seized  and  pos- 
sessed of  real  and  personal  property  in  Monmouth  county, 
where  he  died,  of  the  value  of  about  ((20,000 ;  that  on  the 
Slst  day  of  August,  1886,  he  made  his  will,  executed  in 
doe  form  of  law.  By  this  will,  the  decedent  makes  pro- 
vision for  his  wife  and  four  daughters.  He  devises  and 
bequeaths  to  his  son  Aaron  all  his  estate,  real  and  per- 
sonal, except  what  is  otherwise  disposed  of  in  and  by  the 
said  will,  subject  to  his  wife's  right  of  dower,  and  subject, 
also,  to  the  payment  of  the  legacies  and  bequests  in  said 
will  made  to  his  daughters  and  grandchildren,  charging 
the  real  estate  so  devised  to  his  son  Aaron  with  the  pay- 
ment of  the  said  legacies.  The  will  concludes  as  follows : 
"  Having  heretofore  made  advances  to  my  sons  Ira  Smock 
and  Hendrick  Smock,  who  is  now  deceased,  amounting 
to  what  I  intended  they  should  have  of  ray  estate,  is  the 
reason  that  I  have  made  them  no  bequest  or  devise  in  this 
my  last  will  and  testament"  The  bill  alleges  that,  after 
the  will  was  executed,  the  decedent  took  possession  of  the 
said  will,  and  laid  the  same  away  in  his  secretary,  or  writ- 
ing desk,  in  his  dwelling  house,  where  it  was  kept  by  him, 
and  remained  until  after  his  death,  with  the  endorsement 
"  Barnes  B.  Smock's  will,"  in  the  handwriting  of  Henry 
D.  Polhemus,  a  counsellor  at  law,  who  drew  the  will. 
The  bill  further  alleges  that,  after  the  execution,  he  fro- 

VoL.  in.  0 
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quently  spoke  of  this  will  and  its  contents ;  that  he  died 
on  the  20th  of  September,  1854,  and  that  during  his  last 
illness  and  the  preceding  summer,  he  alluded  to  this  will, 
speaking  of  it  as  having  been  made ;  that  for  the  last  ten 
days  or  two  weeks  of  his  illness,  he  was  so  low  and  sick 
that  he  could  not  get  out  of  his  bed,  and  that  within  that 
time  he  spoke  of  this  will  to  one  Logan  Bennet,  who  was 
with  him  from  the  commencement  of  his  sickness  till  his 
death,  and  said  that  the  will  was  in  his  desk,  and  that  it 
was  all  right.     The  bill  further  states,  that  two  days  after 
the  death  of  decedent,  and  on  the  day  he  was  buried,  after 
the  funeral,  the  complainant,  his  mother,  and  brother  Ira 
were  looking  over  the  papers  in  the  desk  for  the  will,  and 
the  same  was  found  in  one  of  the  small  drawers  of  the 
the  desk  wrapped  up  in  a  newspaper,  a  copy  of  the  Fre- 
donian  of  August  6th,  1846 ;  and  the  said  will  wa«  opened, 
and  the  said  Ira  commenced  reading  the  same,  and  shortly 
afterwards  it  was  discovered  that  some  person  had  at- 
tempted to  mutilate  the  same,  by  cutting  ofiF,  with  a  pair 
of  scissors  or  other  sharp  instrument,  a  part  of  the  name 
of  the  said  Barnes  B.  Smock,  to  wit,  all  of  the  signature 
except  the  capital  B  in  Barnes.     The  bill  charges,  that 
some  person  or  persons,  other  than  the  testator,  and  with- 
out his  knowledge  or  consent,  either  shortly  before  his 
death,  or  after  his  death,  and  before  the  same  was  opened 
and  read  by  the  said  Ira  Smock  as  aforesaid,  fraudulently, 
surreptitiously,  and  clandestinely  defaced,  cut,  and  injured 
the  said  will,  intending  to  spoliate  and  unlawfully  destroy 
the  same,  and  so  that,  upon  the  production  thereof  for 
probate,  there  might  be  difficulties  and  doubts  arising  in 
reference  to  the  same.     The  bill  further  states,  that  the 
desk  where  the  will  was  found  was  never  kept  locked, 
and  that  the  family  had  at  all  times  free  access  to  the 
room  where  the  desk  was,  and  that  there  was  not,  at  any 
time  during  the  decedent's  sickness,  or  after  his  death, 
anything  to  prevent  a  person,  so  disposed,  from  getting 
possession  of,  and  secretly  mutilating  the  will.     The  bill 
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Airther  states  and  shows,  that  the  said  Barnes  B.  Smock 
WEB  eighty  years  and  three  months  old  when  he  died ;  that 
he  lived  on  his  homestead  farm,  where  he  died,  for  a  large 
portion  of  his  life,  which  homestead  is  devised  in  and  by 
his  said  will  to  the  complainant ;  that  said  Barnes  B. 
Smock,  some  sixteen  years  ago,  when  his  son  Hendrick 
married,  conveyed  and  advanced  to  him  a  farm,  valued  at 
about  915,000,  and  took  upon  it,  for  a  part  of  said  amount, 
a  mortgage  of  $6500,  which  mortgage  was  afterwards  as- 
signed to  the  said  Ira  Smock,  another  son  of  said  Barnes, 
and  was  an  advancement  to  him,  the  said  Ira,  and  that 
there  was  advanced  afterwards  to  said  Ira  some  93000 
more.  The  bill  further  states  and  charges,  that  there 
were  some  advancements  made,  also,  to  Eleanor  Conover, 
a  daughter,  and  to  Ann,  another  daughter ;  that  the  com- 
plainant always  lived  at  home  and  labored  on  the  farm, 
and  expended  all  his  time,  labor,  and  energy  for  the  be- 
nefit of  the  farm  and  estate  of  his  father,  and  has  never 
made  or  had  any  separate  accumulation  of  property,  and 
has  never  been  advanced  by  his  father,  and  has  known 
for  many  years  that  his  father  intended  that  he  should 
have  the  homestead  farm,  and  that  there  was  no  estrange- 
ment of  feeling  between  his  father  and  the  complainant ; 
that  the  disposition  of  the  estate  in  and  by  the  said  will 
is  in  accordance  with  the  frequently  expressed  intentions 
of  the  said  Barnes  B.  Smock.  The  bill  further  states, 
that  the  complainant  and  his  family  lived  with  his  father, 
and  that  the  complainant's  sister,  Williampe,  was  also  a 
member  of  the  family;  that  Williampe  became  estranged 
from  the  complainant,  and  exhibited  unfriendly  feelings 
towards  him,  and  that  she,  both  before  and  after  her 
father's  death,  had  free  access  to  the  desk  in  which  the 
will  was  deposited.  The  bill  further  shows,  that  at  the 
time  of  the  death  of  said  Barnes  B.  Smock,  he  left  sur- 
viving him  Lydia  Smock,  his  widow,  and  the  following 
children :  Eleanor  Conover,  widow  of  Jacob  H.  Conover, 
deceased,  the  eldest  child,  the  complainant,  the  oldest  son 
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and  second  child,  Williampe  Smock,  the  third  child,  Ann 
Blauvelt,  the  fifth  child,  and  then  the  wife,  hat  now  widow 
of  Dr.  Charles  C.  Blauvelt,  since  deceased,  and  Ira  Smock, 
the  sixth  and  youngest  child,  and  also  a  granddaughter, 
Lydia  Ann  Smock,  about  the  age  of  fourteen  years,  the 
daughter  and  only  child  of  Hendrick  Smock,  the  fourth 
child  of  the  said  Barnes  B.  Smock,  which  said  Hendrick 
died  some  twelve  years  before  his  father.  The  bill  prays 
that  the  said  will  may  be  proved  and  established  under  the 
authority  of  this  court,  and  prays  other  specific  relief, 
with  a  prayer  for  general  relief. 

To  this  bill  Lydia  Smock,  Eleanor  Conover,  Williampe 
Bmock,  and  Ann  Blauvelt  filed  a  joint  and  several  an- 
swer.   They  admit  the  property  left  by  the  decedent  at 
his  death,  but  allege  it  was  worth  more  than  $22,000,  and 
in  their  opinion  was  worth  about  $30,000.     They  say,  it 
may  be  true  that  the  paper  writing  in  question  was  exe- 
cuted by  the  decedent  as  his  will,  as  stated  in  the  bill,  but 
they  were  not  present  at  its  execution,  and  had  no  know- 
ledge or  information  of  the  same ;  they  therefore  leave  the 
complainant  to  prove  it.    They  deny  that  they  knew  of 
the  alleged  will's  being  in  the  desk,  or  in  the  house  of  the 
decedent ;  they  allege  and  say,  that  they  had  never  seen 
the  same,  and  did  not  know  it  was  in  existence  until  after 
it  was  found,  as  stated  in  the  bill.    They  further  say,  that 
they  did  not  know  that  the  decedent  ever  informed  any 
one  of  the  contents  of  the  said  writing ;  that  he  never 
spoke  to  them  as  to  the  contents  of  the  same,  and  that  he 
never  informed  any  one  of  the  contents  of  the  same  in 
their  presence ;  they  deny  that  the  decedent,  during  his 
sickness,  or  during  the  summer  immediately  preceding 
his  sickness,  spoke  to  any  one  of  his  will  being  in  exist- 
ence, or  as  to  what  was  his  determination  in  respect  to 
the  disposition  of  his  property ;  they  allege  that  the  said 
Bennet  has  repeatedly  stated  the  conversation  the  defend- 
ant had  with  him  differently  from  what  is  alleged  in  the 
complainant's  bill ;  they  allege  that  the  decedent  himself 
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cancelled  the  will,  and  that  he  died  intestate ;  they  allege 
that  the  said  decedent,  when  he  desired  to  destroy  any 
paper  having  his  name  to  it,  was  accustomed  to  do  so  by 
catting  his  name  therefrom,  and  preserving  the  paper  so 
cot  The  answer  admits  the  advancements  to  his  sons, 
Hendrick  and  Ira,  as  stated  in  the  bill.  The  answer  far- 
ther states,  that  although  the  complainant  had  lived  on 
the  homestead  farm  with  his  father  for  many  years,  that 
he  had  the  farm  upon  shares,  and  received  his  share  of 
the  proceeds  and  profits  from  the  same,  according  to  an 
agreement  between  himself  and  his  father,  and  that  from 
his  want  of  energy  and  labor  his  father  derived  but  little 
benefit  from  his  labor ;  they  deny  that  the  devise  and  be- 
quests to  the  complainant  in  the  alleged  will  are  in  accord- 
ance with  the  expressed  intentions  of  the  said  Barnes  B. 
Smock  for  a  considerable  time  before  his  death ;  and  they 
allege,  that  repeatedly,  during  the  two  years  immediately 
preceding  his  death,  he  declared  to  various  persons  his 
dissatisfaction  with  the  complainant,  and  evinced  a  grow- 
ing distrust  of  the  complainant,  as  to  his  interest  in  the 
wel&re  of  himself  and  the  family,  and  his  want  of  confi- 
dence in  the  ability  of  the  complainant  to  manage  a  farm 
80  as  to  make  a  living  upon  it,  and  declared,  if  he  ever 
had  a  farm,  he  would  be  unable  to  keep  it ;  they  say,  from 
the  repeated  declarations  of  the  decedent,  that  for  a  con- 
siderable time  before  his  death  it  was  not  his  wish  or  in- 
tention that  the  complainant  should  have  his  real  estate. 
The  defendants,  each,  separately  deny  all  knowledge  of 
the  existence  of  the  alleged  will,  of  its  being  in  the  desk 
as  stated,  or  of  its  being  mutilated,  until  it  was  produced. 

Ira  Smock  answers  separately,  and  his  answer  is  a  full 
denial  of  all  knowledge  that  such  a  will  was  in  existence, 
and  all  knowledge  as  to  who  cut  and  mutilated  it. 

The  answer  of  Ann  Smock,  by  her  guardian,  is  also  a 
denial  of  all  knowledge  of  the  alleged  will,  or  of  its  mu- 
tilation. 

0* 
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B.  F.  Itandolph  and  W.  L.  DayUm,  for  oompiaiiiaiit 
Joel  Parker  and  M.  Beadey^  for  defendant. 

Thb  Chakcellor.  The  writing  which  it  is  the  object 
of  this  bill  to  establish  and  prove  as  the  last  will  and  tes- 
tament of  Barnes  B.  Smock,  was  executed  by  him,  as  his 
will,  in  due  form  of  law,  on  the  thirty-first  day  of  August, 
1846.  This  is  proved  by  the  subscribing  witnesses  to  the 
instrument.  There  is  no  one  who  testifies  to  having  seen 
the  will,  from  the  time  of  its  execution  until  its  discovery 
after  the  testator's  death.  It  was  then  found,  on  the  day 
of  his  funeral,  by  his  widow  and  his  sons  Ira  Smock  and 
the  complainant,  who  were  looking  among  the  decedent's 
papers  for  a  will,  in  a  drawer  of  a  desk  in  his  bed-room, 
where  he  kept  all  his  papers  of  any  value.  It  was  wrap* 
ped  up  by  itself  in  a  newspaper,  called  the  Fredonian,  of 
the  date  of  August  5th,  1846.  The  name  of  the  testator 
and  the  seal  were  cut  ofi^,  leaving  only  the  letter  B,  the 
first  letter  of  the  testator's  name,  partly  remaining.  From 
the  inspection  of  the  instrument,  it  is  apparent  that  the 
mutilation  was  made  by  scissors,  or  some  other  sharp  in- 
strument ;  and  that  by  whomsoever  it  was  done,  it  was 
the  intention  of  the  person  doing  it  to  cancel  it,  and  de- 
stroy its  validity  as  a  will.  The  act  is  not  equivocal.  It 
was  not  done  by  mistake  or  accident.  The  mode  in  which 
it  was  done  manifests  the  intention  of  its  author. 

This  will  was  in  the  custody  of  the  testator  during  his 
life,  and  upon  his  death  it  was  found  among  his  deposito- 
ries cancelled,  with  his  name  and  seal  cut  off*.  Under 
such  circumstances,  the  testator  himself  is  presumed  to 
have  done  the  act,  and  the  law  further  presumes  that  he 
did  it  anirm  revocandi.  1  WUUams  on  Ex.  78.  In  a  late 
case,  decided  in  the  Prerogative  Court,  (afterwards  taken 
up  on  appeal  to  the  Delegates,  where  the  decision  below 
was  afSrmed)  a  will  was  found  in  the  repositories  of  the 
deceased,  and  it  appeared  that  some  one  had  carefully 
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cot  oaty  apparently  with  Bcissora,  the  whole  of  the  instra- 
ment  fiom  its  margiual  frame ;  the  attestation  clause  was 
also  cat  throngby  hat  no  other  part  of  the  writing :  and 
it  was  held  that  the  court  were  hound  to  construe  the  act 
as  one  done  by  the  testatrix  for  the  purpose  of  cancelling, 
revoking,  or  destroying  the  validity  of  the  instrament, 
and  consequently  that  it  was  thereby  revoked.  Mocre  v«  ) 
Moore,  1  PhUUim.  875;  1  Williams  mEx.  74.  The  same  / 
principle  will  be  found  established  by  the  following  cases : 
Freeman  v.  Gibbons^  2  Hogg.  EccL  Rep,  828 ;  Buviffarten  v^ 
BraU,  lb.  329 ;  JRichard  v.  Mumford,  2  PhiUim.  Rep.  28 ; 
LoTky  V.  Jackson,  8  PhiUim.  Rep.  126 ;  Wilson  v.  Wilson, 
3  PhiUim.  Rep.  552 ;  Ikivis  v.  Dams,  2  Add.  Ecd.  Rep.  228 ; 
Cdm  V.  Frazer  et  oL,  2  Hogg.  Ecd.  Rep.  266 ;  HoUcmd  v. 
Ferris,  2  Bradford's  Rep.  334 ;  Rulkley  v.  Redmond,  lb. 
282;  6  Wend.  ISO.  # 

By  the  statute  {Nix.  Dig.  873,  §  2,)  it  is  provided  that 
^'no  devise  or  bequest  in  writing,  of  any  lands,  tene* 
ments,  hereditaments,  or  other  estates  whatsoever  in  this 
state,  or  of  any  estate  per  autre  vie,  or  any  clause  thereof^ 
shall  be  revocable,  otherwise  than  by  some  other  will  or 
codicil  in  writing,  or  other  writing  declaring  the  same,  or 
by  burning,  cancelling,  tearing,  or  obliterating  the  same 
by  the  testator  himself,  or  in  his  presence,  and  by  his  di- 
rection and  consent.*'  And  by  a  subsequent  statute  {Nix. 
Dig.  877,  §  25,)  ''  all  written  revocations  of  wills  shall  be 
executed  in  the  same  manner  as  wills  are  hereby  required 
to  be  executed,  and  when  so  made  shall  be  sufficient  to 
revoke  any  last  will,  or  a  part  thereof." 

The  complainant  produces  the  will.  But  upon  its  face 
it  is  a  mutilated,  cancelled  will.  It  is  not  suggested  that 
it  was  cancelled  by  mistake  or  accident.  Although  the 
statute  says  nothing  of  a  cancellation  by  mistake  or  acci- 
dent, there  can  be  no  doubt  that  such  a  cancellation  would 
not  render  the  will  invalid.  The  act  would  want  the  ani- 
mus revocandi.  It  is  not  suggested  that  it  was  cancelled 
under  circumstances  which  would  render  the  act  inopera- 
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tive  and  ineffectual  under  the  express  provisions  of  the 
statute,  as  if  done  by  some  other  person  than  the  testator, 
but  not  in  his  presence,  although  by  his  direction  and 
consent.  The  will  is  presented  under  circumstances  from 
which  the  presumption  arises  that  it  was  cancelled  in  a 
manner  which  the  statute  declares  effectual — by  tearing 
or  obliterating  the  same  by  the  testator  himself.  To 
strengthen  this  presumption,  which  arises  from  the  fact 
that  the  will  was  in  the  possession  of  the  testator  during 
his  lifetime,  and  at  his  death  was  found  among  his  papers 
mutilated  in  a  way  showing  a  design  to  cancel  it,  we  have 
an  additional  fact,  proved  in  this  case,  very  significant  in 
its  character.  It  was  cancelled  in  a  manner  in  which  the 
testator  was  accustomed,  for  many  years  previous  to  his 
death,  to  cancel  instruments  of  writing.  A  large  number 
of  papers  are  produced,  such  as  promissory  notes,  agree- 
ments, &c.,  running  through  a  number  of  years,  which 
the  testator  had  paid  off.  They  were  found  in  his  desk 
at  his  decease.  They  are  all  mutilated,  in  the  same  mode 
this  will  is,  by  having  the  name  taken  from  the  writing. 
Some  are  torn  off,  and  some,  with  more  care,  like  this 
will,  have  the  name  cut  oft'  with  some  sharp  instrument. 
This  is  certainly  a  fact  of  some  importance  to  show  that 
the  testator  mutilated  the  paper,  and  his  intention  in  do- 
ing it — to  destroy  the  validity  of  the  instrument. 

The  complainant  must  overcome  the  presumption  which 
exists  against  the  validity  of  the  instrument.  As  the  case 
stands,  he  has  no  alternative  but  to  take  the  ground,  that 
this  will  was  mutilated  criminally  by  some  person  other 
than  the  testator.  Indeed  this  is  the  hypothesis  assumed 
by  the  bill ;  and  while  the  charge  is  not  directly  made,  it 
is  intimated  that  the  act  was  committed  by  some,  or  one, 
of  the  defendants.  They  have  all  explicitly  and  circum- 
stantially denied  the  charge.  They  deny  having  any 
knowledge  that  such  a  will  was  in  existence ;  that  they 
ever  saw  or  heard  of  it  until  it  was  found  in  the  condition 
it  now  is,  after  the  death  of  the  testator.    There  is  no  at- 
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tempt  made  to  impeach  the  denial  of  any  of  the  defend- 
ants,  except  that  of  Ira  Smock.  There  is  evidence  to 
show  that  he  made  some  remarks,  shortly  before  his 
fitther's  deaths  indicating  some  knowledge  of  the  exist- 
ence of  sach  a  will.  But  there  is  not  a  particle  of  evi- 
dence,  or  a  circumstance  in  the  whole  case,  which  could 
justify  any  court  in  assuming  that  there  was  any  ground 
for  the  slightest  suspicion  of  any  of  the  defendants  being 
criminally  connected  with  the  mutilation  of  the  paper  in 
controversy.  The  only  evidence  calculated  to  raise  the 
slightest  doubt  as  to  the  wilFs  having  been  cancelled  by 
the  testator  himself,  is  to  be  found  in  the  testimony  given 
by  Logan  BenneL  And  yet  with  regard  to  this  evidence, 
laying  out  of  view  the  consideration  that  its  accuracy  is 
made  doubtful  by  his  having  related  the  circumstances  to 
which  he  now  testifies  differently  to  different  individuals, 
I  think  the  declarations  of  the  testator,  to  which  he  te^- 
fies,  are  not  inconsistent  with  the  presumption  that  the 
testator  cancelled  the  will. 

Logan  Bermet  was  with  the  testator  most  of  the  time 
during  his  last  illness.  He  knew  of  the  fact  of  the  will 
in  question  having  been  executed.  The  testator  had  asked 
him  to  be  one  of  the  subscribing  witnesses,  and  he  was 
prevented  in  consequence  of  being  out  of  the  way  at  the 
time  of  its  execution.  He  testifies  as  follows :  ^^  I  asked 
Mr.  Barnes  B.  Smock  about  his  will  eight  or  ten  days  be- 
fore he  died;  I  was  then  staying  there;  I  asked  him 
where  his  will  was ;  he  said  it  was  in  his  desk ;  I  asked 
him  if  it  was  all  right;  he  said  it  was." 

Now  if  the  testator  himself  had  introduced  the  conver- 
sation about  the  will,  and  had  called  the  attention  of  the 
witness  to  the  £aict  of  its  being  in  his  desk,  as  the  reposi- 
tory where  it  might  be  found,  there  would  be  something 
very  significant  in  the  circumstance.  But  here  is  a  wit^ 
ness,  who  is  in  no  manner  interested  in  the  will,  asking 
him  an  impertinent  question — ^where  his  will  was  ?  Upon 
the  presumption  that  he  had  himself  cancelled  it,  he  had 
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cancelled  it  secretly.  He  did  not  wish  his  fiimily  to  know 
anything  about  it.  It  is  not  to  be  supposed,  then,  that 
he  would  have  revealed  to  this  witness  the  very  fact  he 
had  been  studiously  keeping  secret.  Upon  the  presump- 
tion that  he  had  cancelled  it,  he  could  not  have  answered 
the  question  in  any  way  more  consistent  with  that  presump- 
tion, and  a  desire  to  evade  the  question  and  conceal  the 
fact  of  the  cancellation,  than  by  replying,  as  he  did,  that 
it  WHS  in  his  desk :  it  was  in  his  desk,  and  there  it  was 
found  after  his  decease.  The  witness  then  asked  him  if 
it  was  all  right  ?  Hard  pressed  as  he  was  by  these  ques- 
tions of  the  witness  requiring  categorical  answers,  but  so 
luckily  put  that  they  might  be  answered  in  a  manner 
consistent  with  the  truth,  and  yet  deceive  an  inquisitive 
inquirer,  the  testator  laconically  replies,  "  it  is"  All  this 
was  perfectly  consistent  with  the  presumption  of  his  hav- 
ing cancelled  it.  It  was  in  his  desk,  and  it  was  all  right. 
He  had  secretly  cancelled  it,  and  any  other  answers  than 
those  he  gave  the  witness  would  have  defeated  his  object 
in  cancelling  it  in  the  way  he  did,  and  would  have  been 
calculated  to  create  the  very  disturbance  in  the  family 
which  he  probably  desired  to  avoid. 

There  are  other  facts  relied  upon  to  overcome  the  pre- 
sumption of  the  testator's  having  cancelled  the  will.  They 
are  mainly  the  declarations  of  the  testator  recognising 
the  existence  of  the  will,  and  his  speaking  of  the  devises 
and  bequests  contained  in  it.  These  declarations  were  made 
more  than  a  year  prior  to  the  testator's  death  ;  and  this 
fact  destroys  all  influence  that  can  be  deduced  from  them 
to  overcome  the  presumption.  The  fact,  that  up  to  within 
a  year  of  his  death,  the  testator  freely  spoke  of  the  will — 
his  ceasing  to  do  so  during  the  last  year  of  his  life  strength- 
ens the  presumption  that  he  cancelled  it.  While  it  was 
in  existence  he  did  not  hesitate  to  speak  of  it.  He  ceased 
to  speak  of  it  because  it  had  ceased  to  exist. 

The  complainant  has  failed  to  establish  the  case  made 
by  his  billy  and  it  must  be  dismissed  with  costs. 
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ADJUDGED    IN 
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OF  THE  STATE  OF  NEW  JERSEY, 


MAY  TERM,  1856. 


John  Eberhart  and  wife  vs.  Robsht  Gilchrist  and  others. 

The  Goart  will  not  interfere,  on  account  of  mefe  iuadeqaacy  of  price,  with  a 
nle  nnder  a  decree,  unless  the  price  is  so  grossly  inadequate  that,  from  such 
inadequacy,  the  court  can  infer  fraud.  But  where,  in  addition  to  the  inade- 
quacy of  price,  there  has  been  some  mistake  or  accident  which  has  caused 
the  property  to  be  sacrificed,  then  the  court  will  sometimes  interfere. 

Bat  the  same  grounds  upon  which  the  court  may  properly  interfere  with  its 
own  process,  will  frequently  not  justify  its  interference  with  the  process  of 
other  courts. 

Inadequacy  of  price,  coupled  with  the  considerations  that  the  judgment  being 
in  attachment  against  a  nonresident  debtor,  who  was  not  aware  of  the  judg- 
ment against  him  until  the  sale  had  actually  taken  place,  and  that  he  has  a 
good  defence  against  the  judgment,  are  not  enougli  to  justify  the  interference 
of  a  court  uf  equity. 

Where  a  complainaut  claims  the  benefit  of  a  statute,  his  bill  must  contain  all 
the  averments  necessary  to  bring  his  case  within  its  beneficial  provisions. 


The  bill  alleges  that,  on  the  first  day  of  September, 
1853,  a  verdict  was  rendered  in  the  Supreme  Court  of 
New  York,  at  the  suit  of  Susan  Mary  Jaycocks,  against 
Susan  Eberhart,  then  a  feme  sole  by  the  name  of  Siisan 
Ayres,  and  that  on  the  7th  day  of  November,  1853,  and 
before  judgment  was  entered  on  the  verdict,  the  said  Su- 
san became  the  wife  of  John  Eberhart,  and  that  after- 
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wards,  on  the  18th  of  August,  1854,  judgment  was  en- 
tered on  the  verdict  for  $650  damages  and  $264  costs. 
The  bill  then  charges  that  John  Eberhart  was  joined  in 
the  said  judgment  only  for  the  sake  of  form.  The  bill 
further  shows  that,  on  the  9th  of  October,  1854,  another 
judgment  was  obtained  in  the  Supreme  Court  of  the  state 
of  Kew  York  against  John  Eberhart  and  wife,  at  the  suit 
of  the  same  Susan  Mary  Jaycocks,  for  $400  damages,  and 
$69.84  costs,  for  liabilities  of  the  said  Susan  Ayres,  in- 
curred before  her  intermarriage  with  John  Eberhart;  that 
on  the  18th  of  July,  1853,  before  said  intermarriage,  and 
before  obtaining  either  of  said  judgments  passed  a  law,  as 
follows :  Passed  July  18th,  1858. 

"  The  people  of  the  state  of  New  York,  represented  in 
the  senate  and  assembly,  do  enact  as  follows : 

§  1.  An  action  may  be  maintained  against  the  husband 
and  wife,  jointly,  for  any  debt  of  the  wife  contracted  be- 
fore marriage,  but  the  execution  on  any  judgment  in  snch 
action  shall  issue  against,  and  such  judgment  shall  bind 
the  separate  estate  and  property  of  the  wife  only,  and  not 
that  of  the  husband. 

§  2.  Any  husband  who  may  hereafter  acquire  the  sepa- 
rate property  of  his  wife,  or  any  portion  thereof,  by  any 
ante  nuptial  contract  or  otherwise,  shall  be  liable  for  the 
debts  of  his  wife  contracted  before  marriage  to  the  ex- 
tent only  of  the  property  so  acquired,  as  if  this  act  had 
not  been  passed." 

The  bill  then  alleges  that,  on  the  23d  September,  1854, 
the  said  John  Eberhart  and  wife,  then  residing  in  New 
York,  the  said  Susan  Jaycocks  caused  an  attachment  to 
be  issued  out  of  the  Circuit  Court  of  the  county  of  Hud- 
son, in  the  state  of  New  Jersey,  against  the  rights,  &c.,  of 
the  said  John  Eberhart  and  wife,  and  thereby  attached 
certain  lands  in  Jersey  City ;  that  the  property  so  attached 
was  the  property  of  John  Eberhart,  and  was  his  property 
before  his  marriage  with  his  present  wife,  and  that,  by  the 
laws  of  the  state  of  New  York,  where  the  parties  in  said 
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snitB  reeidedy  fhe  property  of  the  said  John  Eberhart  was 
exempt  fiom  the  payment  of  the  said  judgments. 

The  bill  states  that  judgment  was  entered  upon  the  said 
attachment^  on  the  15th  of  October,  1855,  for  ^1476.28 ; 
J.  E.  is  not  much  acquainted  with  the  English  language ; 
that  during  the  issuing  and  conducting  the  said  attach- 
menty  he  and  his  wife  lived  in  the  city  of  19'ew  York,  that 
the  plaintiff  in  the  suit  knew  this ;  that  notice  of  the  at^ 
tachment  was  published  in  a  newspaper  published  in  Jer- 
sey City  only,  and  that  the  said  J.  E.  never  had  any  no- 
tice of  the  said  attachment ;  that  at  the  time  of  issuing 
said  attachment,  J.  E.  had  a  large  amount  of  property  in 
the  city  of  New  York,  more  than  sufficient  to  satisfy  said 
judgment  obtained  in  New  York,  and  that  the  plaintiff 
knew  the  &ct ;  that  he,  on  the  14th  February,  1856,  sold 
the  said  lands  in  Jersey  City  to  one  B.  O.,  for  a  price 
much  less  than  the  value  thereof,  to  wit,  about  the  sum 
of  $1500,  which  is  a  grossly  inadequate  price,  when  in 
&ct  said  property  was  worth  $5000. 

The  bill  prays  for  injunction  to  restrain  the  delivery  of 
a  deed  to  the  purchaser,  and  from  the  sale  of  other  pro- 
perty under  the  attachment 

The  injunction  was  applied  for  upon  notice  to  the  de- 
fendants, and  on  the  hearing  the  bill  was  before  the  Chan- 
cellor, and  also  one  affidavit  on  part  of  defendants,  which 
was  read  without  objection. 

A.  0.  Zabriskie  and  Mr.  Shay  (of  New  York),  for  the 
injunction. 

R.  Oikkristj  jun.,  contra. 

Thb  Changbllob.  Admitting  that  the  complainant  is 
entitled  to  the  benefit  of  the  statute  of  the  state  of  New 
York,  and  that,  by  virtue  of  that  statute,  his  lands,  which 
have  been  sold  under  the  judgment  in  attachment,  are  en- 
titled to  an  exemption  from  liability  to  pay  it,  still  I  do 

Vol.  in.  p 
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not  see  upon  what  principle  this  coort  can  interpose  and 
stay  the  process  of  execution  to  carry  that  judgment  into 
effect.  The  judgment  has  been  obtained  in  due  course  of 
law,  and  execution  has  been  issued  upon  it,  and  the  pro- 
perty duly  sold. 

On  the  ground  of  mere  inadequacy  of  price,  this  court 
has  repeatedly  held  that  it  will  not  interfere  with  a  sale 
under  its  own  decree,  unless,  indeed,  the  price  is  so 
grossly  inadequate  that  from  such  inadequacy  the  court 
may  infer  fraud.  But  where,  in  addition  to  the  inadequacy 
of  price,  there  has  been  some  mistake  or  accident  beyond 
the  control  of  the  party  injured,  which  has  caused  the 
property  to  be  sacrificed,  there  the  court  will,  in  some 
cases,  interfere.  The  same  grounds  upon  which  the  court 
may  properly  interfere  with  its  own    process  will  not 
justify  its  interference  with  the  process  of  other  courts. 
This  court  is  asked  to  interfere  with  this  sale,  on  the 
ground  of  inadequacy  of  price,  coupled  with  the  consider- 
ations, that  the  judgment,  being  in  attachment  against  a 
nonresident  debtor,  he  had  no  personal  notice,  and  was 
not  aware  of  any  proceedings  against  him  until  the  sale 
by  the  sheriff  had  actually  taken  place,  and  that  he  has  a 
good  defence  against  the  judgment  upon  which  the  exe- 
cution issued.    If  these  gi^ounds  are  suflScient,  then  in  aU 
sales  upon  judgments  in  attachment  this  court  must  inter- 
fere, if  the  debtor  had  not  actual  notice  of  the  proceed- 
ceedings  in  attachment  which  subjected  his  land  to  exe- 
cution and  sale,  and  if  he  has  a  good  defence  against  the 
judgment.    There  must  be  something  more  to  justify  the 
interposition  of  this  court. 

But  there  are  other  difSculties.  The  complainants  do 
not  show  that  they  have  a  case  entitling  them  to  relief, 
if  it  were  within  the  power  of  the  court,  and  the  court 
had  jurisdiction  of  it^  to  adjudicate  upon  it  The  com- 
plainant, John  Eberhart,  does  not  show  that  the  lands  in 
question  are  within  the  beneficial  provisions  of  the  stat- 
ute of  New  York,    This  he  was  bound  to  do.  He  has  no 
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case  for  relief,  unless  he  brings  himself  within  the  bene* 
ficial  provisions  of  the  statute. 

The  complainant,  Eberhart,  should  show  by  his  bill — 
first,  that  the  judgments  in  New  York  were  for  debts  of 
his  wife,  contracted  before  marriage.  The  bill  does  not 
show  whether  the  judgments  were  for  debts  or  for  torts. 
On  the  argument,  the  defendants  read  an  affidavit  show- 
ing that  the  judgments  were  recovered  in  suits  for  slander. 
No  objection  was  made,  by  the  opposite  party,  to  reading 
the  affidavit,  though  it  was  not  competent  under  the  rule, 
which  allows  of  no  affidavits  except  such  as  are  annexed 
to  an  answer,  unless  taken  under  a  special  order  of  the 
court. 

The  complainants  insisted  that  the  statute  embraces 
torts^  as  well  as  debts.  But  no  reasoning  can  show  that 
the  legislature  meant  any  such  thing,  unless  some  judicial 
or  legislative  authority  of  that  state  can*'  be  produced  to 
establish  that  there  is  no  distinction  between  a  tort  and 
debt  in  their  judicial  proceedings.  But  the  complainants 
further  insisted  that,  as  to  one  of  the  judgments,  the 
marriage  having  taken  place  after  verdict,  and  before 
judgment,  the  verdict  liquidated  the  damages,  and  that 
from  the  date  of  the  verdict  the  amount  ascertained  by 
that  verdict  became  a  debt,  and  consequently,  when  the 
marriage  took  place,  that  verdict  was  a  debt  due  from  the 
wife.  For  som^  purposes  that  may  be  true,  but  not  for 
the  purpose  of  entitling  the  husband  to  the  benefit  of  this 
statute.  Such  a  construction  is  not  within  the  letter  or 
spirit  of  the  statute. 

But,  secondly,  the  bill  must  show  that  the  husband  did 
not  acquire  the  separate  property  of  his  wife,  or  any  por- 
tion thereof,  by  any  ante  nuptial  contract,  or  if  he  did, 
then  it  must  show  the  value  of  such  property ;  for,  by  the 
statute,  the  estate  of  the  husband  is  liable  for  the  debts  of 
the  wife  contracted  before  marriage  to  the  extent  of  the 
property  so  acquired.  There  is  no  allegation,  in  the  bill, 
to  bring  the  husband  within  this  provision  of  the  statute. 
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By  the  rough  draft  of  the  complainants'  bill,  which  is  in- 
advertently (I  suppose)  before  me  for  the  purposes  of  this 
argument,  it  appears  that  the  properly  which  is  claimed 
as  exempt  from  execution  for  the  wife's  debts  was,  on 
the  11th  of  September,  1858,  which  was  ten  days  after 
the  verdict  and  less  than  ten  days  before  her  marriage, 
conveyed  by  the  wife  to  her  present  husband.  The  affida- 
vit, before  referred  to,  also  shows  this  fact,  and  there  is 
no  denial  of  it  before  the  court. 

I  do  not  think  the  complainant  makes  out  a  case  by  his 
bill  to  entitle  him  to  relief,  and  the  motion  for  an  injunc- 
tion must  therefore  be  denied  with  costs.  I  have  noticed 
only  the  points  taken  by  counsel  in  argument. 


Habmon  E.  Wells  and  John  P.  Christie  vs.  William  B. 

Elt  and  others. 

A.  E.  disposed  of  the  retiduum  of  his  estate  by  will,  as  follows:  *'  It  is  my 
will  that  the  residue  of  my  estate  be  distribated  as  follows,  viz.  one  fifth  to 
fi.  B.  B^  wife  of  my  son  W.  B.  E.,  in  trust  for  the  use  of  my  said  son  W. 
B.  E.,  subject  to  the  deduction  of  $500,  paid  by  me  for  the  use  of  said  W. 
B.  E.  at  Yarions  times;  one  fifth  to  0.  M.  B.,  wife  of  my  son  H.  B  ,  in  trust 
for  the  use  of  said  H.  E.  And  in  case  of  the  decease  of  my  said  son,  H.  E  , 
before  my  twin  sons  J.  B.  E.  and  S.  B.  B.  arrive  at  tire  age  of  twenty-one 
years,  and  leaving  no  child  or  children  living,  it  is  my  will  that  said  distribu- 
tive share,  so  held  in  trust  for  his  use,  be  divided  equally  between  my  sur- 
viving children,  said  share  to  be  subject  to  the  like  deduction  of  five  hun- 
dred dollars,  paid  by  me  for  the  use  of  my  said  son,  H.  B.,  at  various  tioiee.'* 

HMf  that  the  trust  fund  paid  to  the  trustee  of  W.  B.  B.  was  liable  for  his 
debts,  and  that  upon  a  creditor's  bill  the  trustee  must  aooount»  and  tbat  the 
executors  must  account  for  fonds  not  paid- over. 

Quere.  Whether  the  interest  of  the  fund  in  trast  for  H.  B.  is  liable  for  his 
debuf 


M.  Beasley^  for  complainants. 

A.  B.  Hotamb  and  W.  L.  Dajftany  for  defendants. 
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Ths  ChangbIiLOB.  The  complainants  are  judgment 
creditors  of  William  B.  and  Horace  Ely.  They  have  taken 
out  execution  upon  their  judgment,  and  exhausted  their 
remedy  at  law.  This  bill  is  filed  for  the  purpose  of  ob- 
taining the  aid  of  this  court  in  applying  to  the  satisfaction 
of  the  judgment  trust  property  which  belongs  to  the 
debtors  under  the  will  of  their  father. 

Amasa  Ely  disposed  of  the  residmjtm  of  his  estate  as 
follows :  "  It  is  my  will  that  the  residue  of  my  estate  be 
distributed  as  follows,  viz.  one  fifth  to  Elizabeth  B.  Ely, 
wife  of  my  son  William  B.  Ely,  in  trust  for  the  use  of 
my  said  son,  William  B.  Ely,  subject  to  the  deduction  of 
five  hundred  dollars,  paid  by  me  for  the  use  of  said  Wil- 
liam B.  Ely  at  various  times ;  one  fifth  to  Clara  M.  Ely, 
wife  of  my  son  Horace  Ely,  in  trust  for  the  use  of  said 
Horace  Ely.  And  in  case  of  the  decease  of  my  said  son 
Horace  Ely  before  my  twin  sons,  John  B.  and  Samuel  Bi 
Ely  arrive  at  the  age  of  twenty-one  years,  and  leaving 
no  child  or  children  living,  it  is  my  will  that  said  distri** 
butive  share,  so  held  in  trust  for  his  use,  be  divided 
equally  between  my  surviving  children,  said  share  to  be 
subject  to  the  like  deduction  of  five  hundred  dollars,  paid 
by  me  for  the  use  of  my  said  son,  Horace  Ely,  at  various 
times.  One  fifth  to  my  daughter,  Elizabeth  Ely,  and  the 
remaining  one  fifth  to  my  son  Samuel  B.  Ely.'' 

The  executors  of  the  will  have  paid  to  Elizabeth  B« 
Ely  and  Clara  M.  Ely  the  sum  of  fifteen  hundred  dollars, 
each,  upon  the  said  trusts,  and  there  still  remains  in  the 
hands  of  the  executors  the  sum  of  five  hundred  dollars 
to  be  distributed,  subject  to  a  deduction  for  commissions 
and  other  expenses  of  administering  the  estate. 

It  is  insisted  that  these  trust  funds  are  not  liable  for  the 
debts  of  the  cestui  que  trust,  and  that  there  is  no  power  in 
this  court  to  appropriate  them  for  any  such  purpose.  If 
the  first  member  of  the  proposition  be  true,  it  follows,  of 
course,  that  the  funds  are  beyond  the  reach  of  the  court. 

p* 
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Bat  if  the  fanda  are  liable  for  debts,  then  this  is  the  only 
court  whose  jurisdiction  can  control  them. 

I  can  see  no  reason  why  the  trust  fund  in  the  hands  of 
the  executors  belonging  to  William  B.  Ely,  and  the  sum 
of  fifteen  hundred  dollars,  which  has  been  paid  over  to 
Elizabeth  B.  Ely  in  trust  for  him,  are  not  liable  for  Wil* 
liam  B.  Ely's  debts.  The  money  is  at  his  disposal,  and  the 
trustee  is  bound  to  pay  it  to  him  whenever  he  may  de- 
mand it.  The  trust  is  only  to  receive  the  money,  and  pay 
it  over.  The  trustee  is  only  the  medium  through  which  the 
money  passes  from  the  executor  to  the  cestui  que  trusL 
The  former  has  no  control  over  it  for  any  purpose,  except 
to  dispose  of  it  as  William  B.  Ely  shall  direct.  If  this  is 
so,  then  this  court  may  appropriate  the  trust  estate  to  pay 
a  judgment  creditor.  This  was  done  in  the  case  of  Ijyneh 
v.  Utica  Ins.  Co.y  18  Wend.  245.  It  was  said,  on  the  argu- 
ment, that  in  the  case  of  Lynch  v.  Utica  Ins.  Cb.,  the 
court  had  jurisdiction  under  the  statute  of  uses  in  the 
state  of  New  York.  But  it  will  be  seen,  by  the  opinion  of 
Ch.  Just.  Nelson,  delivered  in  that  case,  that  the  court  ex- 
pressly decided  that  the  statute  had  no  application  to  the 
case.  It  was  in  the  exercise  of  its  ordinary  jurisdiction 
that  the  court,  in  that  case,  appropriated  the  fund  in  the 
hands  of  the  executor  of  the  will  of  the  debtor's  fitther. 

It  was  said  that,  when  this  will  was  made,  Samuel  and 
Horace  were  insolvent,  and  that  it  was  the  intention  of 
the  testator  to  provide  a  fund  for  the  support  of  their 
families  which  would  not  be  subject  to  their  debts,  and 
that  the  court  ought  not  to  interfere  with  that  intention. 
It  is  true  the  testator  might  have  guarded  the  trust  fund, 
so  as  to  protect  it  from  creditors,  if  he  had  seen  fit  to  do 
so.  But  this  he  has  not  done,  and  no  such  intention  ap- 
pears on  the  face  of  the  will.  The  absolute  disposal  of  the 
trust  funds  being  placed  in  the  hands  of  the  cestui  que 
trust  is  at  variance  with  such  intention. 

The  trust  fund  in  the  hands  of  Clara  M.  Ely  is  subject 
to  a  contingency.  That  fund  is  not  now  at  the  disposfd  of 
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Horace,  and  may  never  be  at  his  disposal.  In  case  of  his 
death  before  his  brothers  John  and  Samuel  arrive  at  the 
age  of  twenly-one  years  without  children,  then  the  trust 
fund  is  to  be  distributed  equally  among  the  then  surviving 
children  of  the  testator.  Until  the  contingency  occurs, 
Horace  is  entitled  to  the  interest  of  the  fund  only.  The 
und  is  not  at  the  disposal  of  Horace,  and  this  court  can- 
not, therefore,  dispose  of  it  to  pay  his  debts.  His  creditors 
can  have  no  greater  interest  in  the  fund  than  he  has. 

The  complainants  are  entitled  to  an  account  of  the 
trust  funds  in  the  hands  of  the  executors  and  trustees, 
and  to  have  appropriated  to  the  satisfaction  of  their  judg- 
ment so  much  of  it  as  is  not  subject  to  the  contingency 
referred  to.  If  that  ftmd  is  not  sujScient  to  pay  the  judg- 
ment, the  question  is  reserved,  as  to  whether  the  com- 
plainants are  entitled  to  the  interest  of  the  contingent 
tmst  fund. 

The  executors  having  paid  to  one  of  the  trustees  a  por- 
tion of  the  funds,  without  any  fraud  being  imputed  to 
them  in  doing  so,  they  are  chargeable  only  with  such 
amount  as  remains  in  their  hands  after  making  all  just 
allowances. 


BsNJAMiN  B.  MiLLBR  and  others  V8,  Davh)  S.  Craig 

and  others. 

The  oommitnoDers  appointed  nnder  the  act  of  1854  (Pamphlet  Laws  235)  were 
aothorized  by  the  act  of  1855  {Pamphlet  Lawt  276)  to  proceed  and  make 
the  aaeeasmeoti  anew.  The  aaseMments  ander  the  act  of  1854  were  an- 
mned  and  made  void  by  the  act  of  1855,  and  the  commiasioners  were  di- 
leoted  to  proceed  anew  to  diacharge  the  doties  imposed  upon  them  by  the 
•everal  acta.  It  waa  not  reqaiaito  that  they  ahonld  be  newly  commiaaioned 
for  the  parpoae.  Without  legislative  authority  they  were  funeU  ofido,  bat 
it  waa  competent  for  the  legislature  to  clothe  them  with  all  the  authority 
they  ooald  derive  fimn  a  new  appointment. 
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Th«  act  not  reqniriog  the  oommiMioDen  to  take  an  oath  laitfafbDy  to  diadmrge 
their  duties,  it  was  not  oecessary.  If  it  was  requisite,  their  not  faaTiog 
taken  the  oath  is  no  ground  to  warrant  this  ooart  to  interfere  hy  injonction. 

The  trustees  are  aathorized,  in  addition  to  the  amount  of  assessment  made  by 
the  commissioners,  to  raise  an  amount  sufficient  to  oorer  and  defray  the  ex* 
penses  incurred  in  discharging  the  duties  imposed  by  the  act. 

To  entitle  a  party  to  relief  by  injunction  in  this  court,  he  must  show  not  only 
that  the  act  of  which  he  complains  is  illegal,  but  that  his  rights  are  preja- 
diced  or  injured  by  it. 

It  was  not  necessary  that  the  inhabitants  of  Upper  and  Lower  Bahwmy,  Lees* 
yille,  and  their  vicinity,  should  give  any  consent  before  the  trustees  were 
authorized  to  proceed  in  the  discharge  of  their  duties. 

By  the  act  of  1854,  it  is  enacted,  "  that  it  shall  be  lawful  for  the  inhabitants  of 
Up|ier  and  Lower  Rahway,  Leesville,  and  their  vicinity,  their  trustees, 
agent,  or  agents,  by  this  act  herein  after  appointed,  at  any  time  after  the  pas- 
sage  of  tbis  act,  whenever  it  shall  be  deemed  expedient  by  them  so  to  do,  to 
pull  down  and  remove  the  following  dams,  or  any  of  them,"  &c.  The  ex- 
pediency was  to  be  judged  of  by  the  trutteet  appointed  by  the  act,  and  not 
by  the  inhabitants  themselves. 

After  the  inhalntanti  have  acquiesced  in  the  act  of  their  trustees,  it  is  too  late 
for  them  to  call  such  acts  in  question  in  a  court  of  equity. 

The  legislature  have  the  power  to  pass  an  act  directing  the  removal  of  mill 
dams,  on  the  ground  that  tliey  are  detrimental  to  the  health  of  the  surround- 
ing  country,  upon  providing  just  compensation ;  and  they  may  provide  com- 
pensation by  assessment  upon  property,  and  may  designate  the  territory,  or 
land,  which  shall  be  assessed  for  the  purpose. 


The  counsel  of  complainants  presented  this  bill  for  in- 
junction. An  order  was  made  directing  notice.  The 
motion  for  injunction  was  heard,  and  arguments  of  coun- 
sel on  both  sides.  The  Chancellor  denied  the  motion, 
and  delivered  the  following  opinion. 

C.  Parker^  for  complainants. 

F.  B.  Cheiwoody  for  defendants. 

The  Chancbllor.  The  prayer  of  this  bill  is,  that  an 
act  of  the  legislature  of  the  state  of  New  Jersey,  entitled 
"  An  act  authorizing  the  removal  of  certain  mill  dams 
from  Rahway  river  and  its  branches  within  the  limits  of 
the  townships  of  Rahway  and  Woodbridge,  in  the  coun- 
ties of  Essex  and  Middlesex,  "  approved  March  Sd,  1854 
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with  all  the  supplements  thereto,  may,  by  the  decree  of 
this  court,  be  declared  to  be  anconstitutional  and  invalid, 
and  that  the  defendants,  the  trnstees,  may  be  enjoined  and 
restrained,  by  the  decree  of  this  court,  from  removing  the 
said  mill  dams,  or  either  of  them,  or  from  any  further 
proceedings  under  the  said  act  or  its  supplements,  and 
that  the  other  defendants  may,  by  like  order  and  decree, 
be  restrained  and  enjoined  from  proceeding  to  collect  or 
enforce,  by  any  levy  or  other  procedure,  any  assessment 
made  under  the  said  acts,  or  either  of  them." 

I  will  notice  the  several  grounds  stated  in  the  bill  upon 
which  this  application  is  based. 

Mrst.  That  the  commissioners,  who  were  appointed  un- 
der the  act  of  1854,  proceeded  to  make  the  assessments 
under  the  act  of  1855  without  being  newly  commissioned 
and  appointed  for  that  purpose.  It  was  not  necessary 
that  any  new  appointment  should  have  been  made.  The 
commissioners  were  authorized,  in  express  terms,  by  the 
act  of  1855,  to  proceed  and  make  the  assessments  anew. 
Their  assessments,  made  under  the  act  of  1854,  were  ^^  an- 
nulled and  made  void/'  and  the  commissioners  were  di- 
rected to  proceed  anew  to  discharge  the  duties  imposed 
upon  them  by  the  several  acts.  Without  legislative  au- 
thority they  were  functi  officio  ;  but  it  was  certainly  legal 
for  the  legislature  to  clothe  them  with  all  the  authority 
they  could  derive  from  a  new  appointment,  and  this  was 
done. 

Second.  It  is  objected  that  the  commissioners  and  asses- 
sors were  not  sworn  fitithfuUy  to  discharge  the  duties  im- 
posed upon  them  by  the  acts.  This  is  not  required  to  be 
done  by  either  of  the  acts  of  1854  or  1855 ;  and  if  it  was 
requisite  that  they  should  be  sworn,  their  not  being  sworn 
is  no  ground  for  the  interference  of  this  court  by  injunc- 
tiott  on  the  application  of  these  complainants.  These  as- 
sessments were  made  some  months  since.  The  complain- 
ants in  this  bill  have  had  abundant  opportunity  to  have 
any  errors  in  law  rectified  by  the  appropriate  tribunaL 
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Their  neglect  and  delay  in  not  applying  promptly  for  re> 
lief  are  sufficient  reasons  why  the  court  will  not  aid  them, 
on  such  a  ground,  at  this  late  hour. 

Third,  The  assessments  made  by  the  commissioners 
amount  to  the  sum  of  932,662.13,  and  the  trustees  are 
proceeding  to  raise  the  sum  of  91312.13,  in  addition  to 
the  amount  of  the  assessments.  They  are  authorized,  by 
the  act,  to  raise,  in  addition  to  the  assessments  of  damages 
to  the  property,  an  amount  sufficient  to  cover  and  defray 
the  expenses  incurred  in  discharging  the  duties  imposed 
by  the  act.  But  the  bill  alleges  that  the  trustees  have 
not  made  any  record  in  writing,  or  anywhere  filed  a  bill  of 
particulars  of  their  expenses ;  and  it  further  charges,  that 
in  the  amount  of  $1312.18  is  included  the  expense  of  the 
proceedings  under  the  act  of  1854,  which  were  annulled 
and  declared  void  by  the  supplement  of  1866.  The  mere 
fact  of  the  trustees  not  having  made  any  record  or  writ- 
ing of  the  expenses,  is  a  mere  technical  objection.  The 
act  does  not  require  them  to  do  so,  although  it  is  certainly 
proper  that  they  should.  But  if  the  complainants  want 
the  equitable  interference  of  this  court,  and  its  injunction 
for  their  relief,  they  must  show  that  they  are  prejudiced 
or  injured  by  this  neglect  or  omission  of  the  trustees. 
This  court  will  only  interfere  by  injunction  to  prevent 
some  impending  wrong  or  injury.  This  the  complainants 
have  attempted  to  show,  by  alleging  that  some  of  the  ex- 
penses the  trustees  are  proceeding  to  raise  are  unlawful. 
But  I  see  no  reason  why  the  trustees  may  not  raise  a  suf- 
ficient sum  to  defray  the  expenses  of  the  proceedings  un- 
der the  act  of  1864,  which  the  legislature  set  aside.  The 
reason  why  the  legislature  set  aside  the  proceedings  of 
the  commissioners  under  the  act  of  1864  does  not  appear 
on  the  face  of  the  supplement  of  1866,  but  the  bill  alleges 
that  it  was  because  the  proceedings  were  illegal,  in  con- 
sequence of  some  defect  in  the  act  of  1864.  There'  is  no 
allegation  that  the  trustees  did  not  proceed  under  the  act 
of  1854  in  good  faith,  or  that  it  was  from  any  want  of 


1856.]  CASES  IN  CHANCERY.  179 

Uniar  «.  Onig. 

fidelity  on  their  part  that  the  expenses  were  unprofitably 
incurred.  Some  one  must  pay  the  expenses.  They  were 
incurred  at  the  request,  and  for  the  benefit  of  the  inhabit- 
ants, who  desired  these  dams  to  be  removed  by  their 
trustees  and  agents  acting  in  good  iaith.  It  would  be, 
under  such  circumstances,  most  inequitable  and  unjust  to 
throw  the  burthen  of  their  expenses  upon  the  trustees. 
And  certainly  this  court  will  not  aid  in  doing  it,  upon  the 
application  of  some  of  the  inhabitants  on  whose  behalf, 
and  at  whose  solicitation,  their  expenses  were,  by  legisla- 
tive authority,  in  good  faith  incurred. 

Fourih,  A  fourth  ground  taken  by  the  bill  is,  that  these 
mill  dams  are  covered  by  mortgages,  and  that,  by  the  act, 
the  trustees  are  required  to  have  the  interest  of  the  mort- 
gages assessed,  which  they  have  neglected  and  refused  to 
do.  But  if  these  dams  are  taken  down  without  assessing 
the  interest  of  these  mortgages,  it  cannot  possibly  work 
any  injury  to  these  complainants.  But  this  bill  alleges 
that  the  mortgagees  have  filed  their  bill  in  this  court  for 
their  own  protection.  If  so,  their  rights  will  be  protected 
in  that  suit,  and  these  complainants  be  relieved  from  any 
apprehended  injury  that  they  can  sustain  on  this  ground. 

Fifth.  It  is  further  objected,  that  the  trustees  have  pro- 
ceeded without  first  having  obtained  the  consent  of  the 
inhabitants  of  Upper  and  Lower  Rahway,  Leesville,  and 
their  vicinity,  and  it  is  insisted  that  such  consent  is  re- 
quired by  the  act. 

By  the  first  section  of  the  act  of  1854,  it  is  enacted, 
^'  that  it  shall  be  lawful  for  the  inhabitants  of  Upper  and 
Lower  Kahway,  Leesville,  and  their  vicinity,  by  their 
trustees,  agent  or  agents,  by  this  act  herein  after  ap- 
pointed, at  any  time  after  the  passage  of  this  act,  whenr 
ever  it  shall  be  deemed  expedient  by  them  so  to  doj  to  pull 
down  and  remove  the  following  dams,  or  any  of  them, 
namely,  the  mill  dam,"  &c. 

Looking  at  this  section  by  itself,  the  language,  at  first 
sight,  would  seem  to  imply  that  there  was  some  action  to 
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be  taken  by  the  inhabitants  before  the  trastees  could  pro- 
ceed to  discharge  the  duties  imposed  upon  them  by  the 
act    But  taking  into  consideration  the  circumstances 
under  which  the  act  was  passed,  which  appears  by  its  pre- 
amble—the object  to  be  effected  by  it,  and  the  manner  of 
its  accomplishment — ^I  think  it  is  plain  that  the  true  con- 
struction of  the  section  in  question  is  not  the  one  con- 
tended for  by  the  complainants.    The  inhabitants  of  Up- 
per and  Lower  Rahway  and  Leesville,  and  their  vicinity, 
petitioned  the  legislature  for  the  passage  of  a  law  author- 
izing them  to  take  down  and  destroy  certain  mill  dams. 
They  represented  that  these  dams  were  the  cause  of  great 
sickness  in  their  vicinity.     The  inhabitants  had  deter- 
mined that  it  was  necessary  for  the  growth  and  prosperity 
of  their  villages  and  the  surrounding  country  that  these 
dams  should  be  removed.    It  was  to  grant  their  request, 
and  confer  upon  them  power  to  remove  the  dams,  that 
the  act  was  passed.    It  could  only  be  carried  into  effect 
by  the  appointment  of  some  individuals  to  act  on  the  part 
of  the  inhabitants,  and  the  legislature  named  them.  They 
named  and  appointed  three  persons,  whom  they  designate 
as  trustees  or  agents.    There  was  nothing  to  be  deter- 
mined by  the  inhabitants,  or  by  any  one  else,  as  to  the 
propriety  of  destroying  the  dams.    That  question  had 
already  been  determined  by  the  inhabitants.    They  had 
so  represented  to  the  legislature,  and  upon  that  represent- 
ation had  obtained  the  power  to  effect  the  object  in  view. 
There  was  no  discretion  letl  with  any  one,  either  with  the 
inhabitants  or  their  trustees,  about  the  matter,  except  as 
to  the  time  of  commencing  operations  under  the  act^  and, 
perhaps,  as  to  removing  all,  or  only  pari  of  the  said  mill 
dams.    It  is  insisted  that  the  words  have  exclusive  refer- 
ence to  the  inhabitants,  viz.  ''  whenever  it  shall  be  deemed 
expedient  by  them  so  to  do."    It  is  insisted  that  the  trus- 
tees had  no  power  or  authority  to  act,  until  the  inhabit- 
ants deemed  it  expedient  to  have  the  dams,  or  any  of  them, 
removed.    This  is  not  the  grammatical  construction  of 
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the  sentence ;  and  such  a  constrnction  will  defeat  the  ob- 
ject of  the  act.  If  the  inhabitants  are  to  determine  the 
expediency  before  their  trustees  can  act,  how  is  their  de- 
termination to  be  ascertained  7  Is  the  majority  to  rule  ? 
Who  are  to  be  included  in  the  term  "  inhabitants  V*  Whose 
judgment  is  to  determine  the  expediency  ?  There  is  no 
way  by  which  it  can  be  determined  when  the  inhabitants 
deem  it  expedient ;  and  if  there  is  no  way,  then  it  can 
never  be  ascertained  when  they  deem  it  expedient,  and 
consequently  the  trustees  can  never  act.  It  may  be  re- 
plied, that  this  is  a  defect  in  the  law ;  and  if  the  legisla- 
ture have  said,  that  the  inhabitants  shall  first  judge  of  its 
expediency,  and  the  act  cannot  be  carried  out  because 
there  is  no  mode  prescribed  to  ascertain  the  sense  of  the 
inhabitants  as  to  that  expediency,  then  the  act  must  fail 
in  its  object  in  consequence  of  this  defect.  But  we  are 
driven  to  no  such  consequences.  The  expediency  was 
merely  as  to  time,  and  was  to  be  judged  of  by  the  trustees^ 
not  by  the  inhabitants. 

But  if  the  true  and  correct  construction  of  the  section 
is,  that  the  inhabitants  must  first  determine  when  it  is 
expedient  for  the  trustees  to  act,  before  they  can  act — still 
I  do  not  think  the  court  would  be  justified,  on  a  bill  filed 
under  the  circumstances  that  this  is,  upon  its  mere  alle- 
gation that  the  trustees  have  proceeded  to  execute  the 
act,  without  the  inhabitants  having  first  determined  it  was 
expedient  for  them  so  to  do  in  granting  the  injunction 
prayed  for.  The  trustees  commenced  their  action  more 
than  a  year  ago.  They  have  been  at  great  expense  and 
trouble  in  endeavoring  to  discharge  the  duties  imposed 
upon  them  by  this  act — they  have  caused  to  be  assessed 
damages  to  the  owners  and  others  having  an  interest  in 
the  dams — they  are  on  the  eve  of  pulling  down  the  dams, 
having  taken  all  the  preliminary  steps  which  are  required 
— ^and  now,  at  this  last  moment,  a  few  of  the  inhabitants 
exhibit  their  bill  of  complaint,  and  complain  of  the  trus- 
tees for  having,  more  than  a  year  ago,  commenced  their 
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action  in  the  premises  illegally.  The  complidnants  are 
too  late  upon  this  ground.  The  maxim  of  the  court 
is,  vigUcmtibus  et  nan  dormientUma  servat  lex.  The  court 
will  not  rely  upon  the  mere  allegation  of  the  bill,  that 
the  trustees  are  proceeding  without  the  consent  of 
the  inhabitants.  Their  proceedings  were  commenced 
eighteen  months  ago.  Their  first  step— the  application 
and  procuring  the  appointment  of  commissioners — ^was 
recognised  and  confirmed  by  the  act  of  1855.  The  ac» 
quiescence  of  the  inhabitants,  under  such  circumstances, 
will  be  construed  and  regarded  as  a  sufficient  consent  un- 
der the  act,  especially  as  no  mode  is  prescribed  for  taking 
that  consent  It  is  a  fraud  by  the  inhabitants  upon  the 
trustees,  for  the  former  to  permit  the  latter  to  proceed  for 
eighteen  months,  in  good  faith,  to  execute  the  law  for  the 
benefit  of  the  inhabitants,  and  then  for  some  of  them  to 
interpose  the  objection,  that  the  trustees  have  acted  with- 
out their  consent,  and  on  this  ground  endeavor  to  obstruct 
their  proceedings.  The  presumption,  that  the  inhabit- 
ants did  consent,  outweighs  the  mere  allegation  of  the 
bill,  that  they  did  not  Bat  whatever  may  be  the  strict 
legal  rights  of  the  complainants  in  this  particular,  they 
have  waived  a]l  right  to  the  equUaJbk  interference  of  this 
court  on  this  ground,  by  their  acquiescence  in  the  pro- 
ceedings of  the  trustees. 

Sixth.  A  further  objection  to  the  proceedings  of  the 
trustees  is,  that  the  law  is  void,  being  arbitrary  and  des- 
potic in  its  character,  and  embracing  subjects  of  legisla- 
tion not  within  the  scope  of  legislative  authority.  I  do 
not  know  well  how  to  consider  this  objection,  except  by 
noticing  the  argument  of  the  counsel,  by  whom  it  was 
attempted  to  be  maintained. 

The  counsel  admits  that  the  legislature  may  authorize 
the  taking  of  private  property  for  public  use  under  the  re- 
striction of  the  constitution,  by  awarding  a  ''just  compen- 
sation ;*'  and  that  they  may  authorize  individaals  or  private 
corporations  to  take  private  property  for  public  use,  just 
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compensation  being  first  made  to  the  owners.  But  the 
connsel  insists,  that  while  the  sovereign  power  of  the 
state,  in  the  exercise  of  its  right  of  eminent  domain, 
may,  under  the  restrictions  of  the  constitution,  take  pri- 
vate property  for  public  use^  yet  they  cannot  take  it  for  the 
purpose  of  destroying  it,  and  putting  it  out  of  existence ; 
that  the  property  must  be  put  to  public  use,  but  that  de- 
strm/ing  it  is  not  to  use  it  I  give  the  counsel's  argument. 
The  answer  to  it  is  very  simple.  The  destruction  of  pro^ 
perty  is  putting  it,  in  many  cases,  to  public  use  or  utility. 
Property  is  often  consumed  in  its  very  use  and  enjoyment 
The  very  process  of  destroying  it  may  be  the  most  pro- 
fitable public  use  of  it,  for  great  public  utility  may  flow 
from  its  destruction.  Upon  what  principle  of  justice  or 
arbitrary  authority  can  we  say  that,  in  the  exercise  of  its 
right  of  eminent  domain  by  the  sovereign  authority,  the 
public  use  to  which  the  property  is  put  must  be  consist- 
ent with  its  perpetual  existence?  If  property  is  taken 
for  the  benefit  of  the  public,  and  is  used  for  public  pur- 
poses, the  character  of  that  use  cannot  possibly  determine 
the  legality  of  the  law  which  authorizes  its  taking.  The 
sovereign  power,  alone,  must  judge  whether  the  use  is 
such  a  public  use  as  will  justify  the  taking  of  the  pro- 
perty. 

But  counsel  further  insists,  that  the  legislature  have 
exceeded  their  authority ;  because,  in  authorizing  the  de- 
struction of  the  mill  dams,  they  have  arbitrarily  marked, 
or  mapped  out,  a  certain  district  of  country,  upon  which  a 
tax  is  imposed  to  make  compensation  for  the  property 
taken. 

Admitting  that  the  legislature  have  the  power  to  author- 
ize the  destruction  of  the  dams,  it  follows  that  they  have 
a  right  to  levy  a  tax  upon  the  community  at  large,  or  on 
a  portion  of  it,  to  make  compensation  for  the  property 
taken.  This  power  is  frequently  exercised.  Power  is 
conferred  upon  city  authorities  to  cut  sewers  through  the 
city,  and  in  order  to  defray  the  expense,  to  make  an  as* 
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Bessment  upon  the  property  benefited  by  any  particular 
sewer.  The  city  is  authorized  to  lay  out  public  streets, 
and  to  pay  the  owners  for  their  land  taken  ;  the  lands  of 
owners  adjacent,  benefited  by  the  street  laid  out,  are  taxed 
to  pay  for  the  land  taken  for  the  public  use.  This  is  a 
mere  exercise  of  the  power  of  taxation  vested  in  the  state 
government.  The  People  v.  Brooklyn  City  419.  And  the 
power  to  tax  implies  a  power  to  apportion  the  tax,  the 
constitution  not  having,  in  any  way,  limited  or  abridged 
that  power.  I  might  instance  other  cases,  but  those  I 
have  referred  to  are  enough  to  show  the  recognition  of 
legislative  authority  to  levy  a  tax  upon  a  portion  of  the 
community  to  pay  for  land  taken  for  public  use.  But  the 
counsel  admits  that  the  legislature  might  have  declared 
that  a  tax  should  be  levied  upon  the  community  benejited 
to  make  the  compensation,  but  insists  that  they  could  not 
arbitrarily  map  out  a  certain  district  of  country,  and  de- 
clare that  the  inhabitants  of  that  district  should  be  taxed 
to  provide  the  compensation.  But  if  the  legislature  may 
declare  that  those  benefited  shall  be  taxed  to  provide  the 
compensation,  and  direct  how  it  shall  be  ascertained  who 
are  thus  benefited,  it  follows  that  what  they  may  do  indi- 
rectly they  may  do  directly.  K  they  may  provide  that 
two  commissioners  shall  be  appointed  to  ascertain  who 
are  benefited,  they  may  dispense  with  the  intervention  of 
such  commissioners,  and  themselves  ascertain  and  declare 
thai  which  they  could  authorize  commissioners  to  ascer- 
tain. It  is  eminently  just  and  equitable  that  the  portion 
of  the  community  at  whose  request  the  law  was  passed, 
and  for  whose  benefit  the  dams  are  to  be  destroyed,  should 
make  the  compensation.  It  is  to  be  assumed  that  the 
legislature  have  ordered  a  tax  to  be  levied  upon  that  dis- 
trict of  country  most  benefited,  and  who,  upon  right  prin- 
ciples, should  be  taxed  to  pay  the  expense ;  and  we  have 
no  right  to  assume  that  the  legislature  had  not  facts  be- 
fore them  which  made  them  as  good  judges,  as  to  the 
portion  of  country  upon  whom  this  tax  should  in  strict 
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jagtice  be  imposed,  as  any  individnals  could  be  wbom 
the  legislatare  might  appoint  for  the  purpose.  We  have 
no  more  right  to  say  that  the  legislature  have  arbitrarily 
fixed  the  district  of  country  to  be  taxed  to  make  compen- 
sation, than  we  would  be  at  liberty  to  say  of  commission- 
en,  who  had  exercised  the  same  duty  under  appointment 
of  law,  that  they  had  discharged  their  duty  arbitrarUy. 
They  would  be  obliged  to  exercise  their  individual  discre- 
tion. The  legislature  have  exercised  a  legislative  discre- 
tion. The  determination  of  the  legislature  can  with  no 
more  propriety  be  declared  arbitrary,  than  the  act  of  com- 
missioners could  be  discharging  the  same  duty,  to  wit, 
ascertaining  who,  in  justice,  should  be  taxed  to  make  the 
compensation  required  by  the  constitution.  I  can  see 
nothing  in  the  law  which  renders  it  so  repugnant  to  na- 
tural right  and  justice  as  to  justify  any  court  in  declaring 
it  void  and  inoperative  for  any  such  reason. 

Seventh,  The  bill  takes  the  ground  that  the  act  is  unlaw- 
ful, for  this  reason.  If  these  dams  are  nidsances,  then  the 
inhabitants  have  the  right  to  have  them  removed  by  the 
common  law  without  making  any  compensation.  If  they 
are  not  nuisances,  then  there  exists  no  reason  for  remov- 
ing the  dam,  because  the  very  right  upon  which  their  re- 
moval is  justified  is  that  they  are  nuisances.  But  it  must 
be  perceived,  at  once,  that  these  are  not  such  considera- 
tions as  make  the  law  void,  or  as  will  justify  a  court  in 
interposing  to  prevent  its  being  carried  into  effect.  They 
are,  perhaps,  very  good  reasons  to  urge  before  the  legis- 
lature against  the  passage  of  the  law,  but  they  are  not 
arguments  to  be  addressed  to  a  court  against  its  validity. 
To  say  that  these  dams  are  such  nuisances  as  the  common 
law  can  remove,  is  assuming  what  does  not  appear.  They 
may  be  very  great  nuisances,  and  yet  be  beyond  the  reach 
of  any  process  of  the  common  law.  We  must  assume 
that  they  are  detrimental  to  the  neighborhood,  retarding 
the  growth  and  prosperity  of  the  village  in  their  vicinity 
and  the  surrounding  country.    It  was  upon  this  assump- 
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tion  the  law  was  passed,  and  it  cannot  be  questioned  for 
the  purpose  of  defeating  the  law.  The  dams  have  pro- 
duced all  this  evil,  and  are  still  producing  it,  in  spite  of 
the  common  law.  The  legislature  cannot  direct  their  re- 
moval without  awarding  compensation.  The  necessity  of 
legislative  action  is  apparent  from  the  failure  of  all  other 
remedies,  and  this  court  has  certainly  no  right  to  say  that 
such  necessity  does  not  exist. 

The  motion  for  an  injunction  must  be  denied,  and  the 
bill  be  dismissed  with  costs. 


Joseph  Current  and  others  vs.  George  Current  and 

others. 

Where  a  testator  directs  his  executor  to  sell  certain  lands  for  a  particular  par- 
pose,  until  such  disposition  is  made  of  them,  the  heir  is  entitled  to  the  rents 
and  profits,  unless  the  testator  has,  by  express  terms  or  by  implication, 
otherwise  disposed  of  them. 

Whoever  is  entitled  to  the  beneficial  interest  of  the  land  from  the  death  of  the 
testator  until  it  is  sold  is  entitled  to  the  rents  and  profits.  The  heir  may  have 
the  beneficial  interest,  because  the  title  is  in  him,  and  he  has,  unless  the  in- 
tention of  the  testator  appear  otherwise.  If  it  does,  the  intention  of  the 
testator  must  control. 

The  particular  ciicumstances  of  this  case  stated  and  considered,  under  which 
it  was  held,  that  although  the  testator  did  not,  in  express  terms,  dispose  of 
the  rents  and  profits,  they  belonged  to  such  of  his  children  for  whose  bene- 
fit  the  land  was  subsequently  sold  by  the  executor. 

The  testator  may,  by  implication  as  well  as  by  express  words,  substitate  a  per- 
son to  take  the  intermediate  profits  of  a  real  estate  descending  to  the  heir 
pending  the  contingency  of  an  executory  trust 

Whoever  has  possession  of  the  land  during  the  intermediate  period,  either  as 
heir  or  devisee,  holds  as  the  trustee  of  the  persons  entitled  to  the  beneficial 
interest,  and  most  account  for  the  rents  and  profits  as  such  trustee. 

The  testator  devised  as  follows:  ''I  do  hereby  will  and  direct  my  execators, 
herein  aiter  named,  to  sell  at  public  auction,  or  otherwise,  as  to  him  shall 
seem  best,  and  for  such  prices  as  he  shall  judge  expedient,  all  the  rest  and 
residoe  of  my  land  and  real  estate  and  personal  property,  whereeoever  sita- 
ate,  •  •  •  •  and  the  moneys  arising  from  sacb  salesi  with  what  may  be  duo 
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me  at  my  deceaaa  (over  paying  my  debts  and  peraooal  expenses)  and  in- 
cluding the  two  tboasand  dollars  charged  on  tbe  real  estate  herein  before 
devised  to  Abram  and  James,  and  the  value  of  the  land  bequeathed  to  Lucy, 
to  be  distributed  as  follows/*  The  testator  then  names  his  four  sons  and 
four  daoghten,  who  had  not  before  been  provided  for  in  his  will,  and  gives 
to  each  of  them  the  one  eighth  part  of  the  residuary  fund  thus  in  the  hands 
of  the  execators.  The  testator  died  in  1849,  and  the  executor  sold  in  1851. 
Held,  tbe  four  sons  and  four  daughters  were  entitled  to  the  rents  and  pro- 
fits the  intermediate  time. 


T.  N,  Mc  Carter^  for  complainants. 
R.  Hamilton,  for  defendants. 

The  Chancellor.  The  master,  under  an  interlocutory 
decree,  having  taken  the  accounts  between  the  parties 
which  are  called  for  by  the  bill,  the  right  to  have  which 
no  question  was  raised,  the  cause  has  been  set  down  for 
final  hearing  upon  the  equity  reserved. 

James  Current,  by  his  will,  first  directs  his  debts  and 
funeral  charges  to  be  paid.  He  then  disposes  of  all  his  es- 
iattj  real  and  personal^  except  what  may  be  required  for  the 
porposes  aforesaid,  as  follows :  He  gives  to  his  wife,  dur- 
ing her  natural  life,  certain  real  estate,  which  is  described 
by  metes  and  bounds.  He  also  gives  her  certain  specific 
personal  property,  and  declares  the  same  to  be  in  lieu  of 
dower.  He  devises  to  his  two  sons,  Abram  and  James,  the 
real  estate  devised  to  his  wife,  after  her  decease,  subject 
to  the  payment  of  two  thousand  dollars,  in  ten  equal  an- 
nual payments,  from  the  time  they  should  come  into  pos- 
session, which  sum  of  two  thousand  dollars  he  declares 
shall  constitute  a  part  of  his  residuary  estate.  He  makes 
a  specific  devise  of  land  to  his  daughter  Lucy.  He  gives 
to  his  granddaughter  two  thousand  dollars. 

The  testator  then  directs  as  follows :  "  I  do  hereby  will 
and  direct  my  executor,  herein  after  named,  to  sell  at 
public  auction,  or  otherwise,  as  to  him  shall  seem  best, 
and  for  such  prices  as  he  shall  judge  expedient,  all  the 
rest  and  residue  of  my  land  and  real  estate  and  personal 
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property,  whatsoever  and  wheresoever  situate,  and  the 
moneys  arising  from  such  sales,  with  what  may  he  dae 
me  at  my  decease  (over  paying  my  debts  and  personal  ex- 
penses) and  including  the  two  thousand  dollars  charged 
on  the  real  estate  herein  before  devised  to  Abram  and 
James,  and  the  value  of  the  land  bequeathed  to  Lucy,  to 
be  disposed  of  as  follows."  The  testator  then  names  his 
four  sons  and  four  daughters,  who  had  not  before  been 
provided  for  in  his  will,  and  gives  to  each  of  them  the 
one  eighth  part  of  the  residuary  fund  thus  in  the  hands 
of  his  executor. 

The  testator  died  on  the  27th  day  of  July,  1849.  His 
son  Oeorge,  one  of  the  defendants,  was,  at  his  father's 
death,  in  possession  of  the  homestead  farm,  which  con- 
stituted all  the  land  which  the  executor  afterwards  sold 
under  the  fifth  clause  of  the  will,  and  for  the  purposes 
there  mentioned.  George  continued  in  possession  until 
the  first  of  April,  1751,  when  he  delivered  it  to  the  pur- 
chaser, to  whom  it  had  been  sold  by  the  executor. 

The  question  is — who  is  entitled  to  the  rents  and  pro- 
fits of  the  land  from  the  testator's  death  to  the  Ist  of 
April,  1861,  at  which  time  the  sale  by  the  executor  was 
consummated? 

In  the  case  of  Herbert  v.  Executor  of  TutkSl  et  al..  Sax. 
141,  the  testator,  after  giving  some  specific  bequests, 
orders  '^  that  all  the  rest  of  his  estate,  real  and  personal, 
should  be  sold  by  his  executors,  and  turned  into  money 
as  soon  after  his  decease  as  conveniently  might  be,  and 
distributed  among  his  children,  in  certain  modes  and 
proportions  therein  specified,"  and  the  Chanceltor  held 
that  the  heirs  were  entitled  to  the  rents  and  profits  be- 
tween the  death  of  the  testator  and  sale  of  the  land. 

In  Bradshaw  v.  Mis,  2  Dev.  ^  Bat.  Ck.  Rep.  20,  it  was 
determined,  where  a  will  merely  empowers  the  executor 
to  sell  the  real  estate,  it  descends  to  the  heir  in  the  mean 
time,  and  the  rents  and  profits  for  that  period  go  to  him. 

These  oases  would  sum  to  cover  the  whole  ground ; 
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and  yet,  as  it  is  the  intention  of  the  testator  that  is  to 
control,  a  very  slight  variation  in  a  will  sometimes  makes 
a  case  which  seems  to  be  an  authority  not  as  applicable 
as  a  first  impression  regards  it. 

In  relying  upon  authorities,  it  is  important  to  consider 
whether  the  points  which  they  are  relied  upon  to  sustain 
were  necessarily  involved  in  the  case — whether  they  were 
of  greater  or  less  importance  to  the  issues  in  question,  or 
safficiently  prominent  in  the  case  to  command  the  par- 
ticular attention  of  the  court.  In  the  case  from  Saxton^  if 
we  may  rely  upon  the  reporter's  state  of  the  case,  the 
question — whether  the  rents  and  profits  went  to  the  heirs 
between  the  death  of  the  testator  and  the  sale  of  the 
land — was  of  no  moment,  because  the  heirs  at  law  and  the 
residuary  legatees  were  the  same  individuals,  and  in  any 
event  took  the  rents  and  profits.  The  Chancellor  disposes 
of  the  questions  in  a  few  words,  and  in  a  manner  which 
shows  that  it  had  commanded  but  little  of  his  attention. 
He  says,  "  there  is  no  doubt,  between  the  death  of  the 
testator  and  the  sale  of  the  land,  the  beneficial  interest 
was  in  the  heirs."  The  very  question  is — ^whether  the 
beneficial  interest  is  in  the  heirs  ?  If  it  is,  it  ends  the  mat- 
ter, for  whoever  is  entitled  to  the  beneficial  interest  of  the 
land  during  the  intermediate  period  in  question  must 
necessarily  be  entitled  to  the  rents  and  profits.  But  who 
is  entitled  to  those  rents  and  profits,  is  a  question  which 
must  depend  upon  the  intention  of  the  testator.  The  heir 
at  law  is  not  entitled  to  the  beneficial  interest  simply  be- 
cause the  title  is  in  him.  He  has  the  beneficial  interest 
because  the  title  is  in  him,  and  the  rents  and  profits  of  the 
land  have  not,  during  the  period  in  which  the  title  remains  in 
tdnij  been  disposed  of.  In  the  case  of  Bradshaw  v.  EUis^  it  is 
said  the  real  estate  is  in  the  heir  in  the  mean  time,  and 
the  rents  and  profits  for  that  period  go  to  him.  There 
cer^inly  is  no  infkzible  rule  of  law  which  gives  the  rents 
and.  profits  to  the  individual  in  whom  the  title  is  vested. 
The  intention  of  the  testator  must  control  the  disposition 
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of  the  rents  and  profits ;  and  if  they  belong  to  the  person 
who  has  the  title,  it  is  becaase  the  intention  of  the  testa- 
tor to  the  contrary  is  not  express  or  implied.  The  testator 
might  have  given  the  title  to  whom  he  pleased,  or  leave 
it,  as  he  did  in  this  case,  to  descend  to  his  heirs  at  law, 
and  yet  have  disposed  of  the  rents  and  profits  in  the 
mean  time  at  his  pleasure.  The  question — as  to  who  is 
entitled  to  the  rents  and  profits — does  not  depend  upon 
who  has  the  title,  but  to  whom  has  the  testator,  by  ex- 
press terms  or  by  implication,  given  those  rents  and  pro- 
fits? It  is  true  the  simple  inquiry — ^who  is  the  heir?  does 
sometimes  determine  who  is  entitled  to  the  rents,  be- 
cause if  the  testator,  by  express  terms  or  by  implication, 
has  not  disposed  of  the  rents  and  profits  during  the  period 
that  the  title  is  by  descent  cast  upon  the  heir,  he  being 
entitled  to  the  land,  is  necessarily  entitled  to  the  rents 
and  profits,  for  no  one  can  claim  the  land,  or  its  issues,  as 
against  the  heir,  except  through  the  will  of  the  testator; 
and  if  he  cannot  trace  the  right  through  the  will,  it  does 
not  exist. 

Who  was  entitled  to  the  beneficial  interest  in  this  land 
from  the  death  of  the  testator  until  it  was  sold  by  the  ex- 
ecutor? Undoubtedly  the  title  was  in  the  heirs  at  law  of 
the  testator,  and  that  title  carries  with  it  the  beneficial  in- 
terest, unless  the  testator  has,  by  his  will,  given  it  to  some 
one  else. 

The  fact  of  the  legal  estate  remaining  in  the  heir,  does 
not  control  the  intention  of  the  testator,  as  to  the  disposi- 
tion of  the  rents  and  profits,  until  the  estate  vests  or  the 
trust  is  executed,  when  there  are  circumstances  showing 
a  different  intention.  It  was  said,  in  Hopkins  v.  Hopkins^ 
Talbofs  Cases  44,  that  they  are  thrown  upon  the  heir  by 
the  law,  for  want  of  some  other  person  to  take.  Lord 
Talbot  says,  ^^  in  these  cases  the  heir  does  not  take  by 
reason  of  the  testator's  intent  being  one  way  or  the  other, 
but  the  law  throws  it  upon  him :  and  wherever  the  testa- 
tor has  not  disposed  (be  his  intent  that  the  heir  sboold 
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take  or  not  take)  yet  still  he  shall  take— for  somebody 
must  take— and  none  being  appointed  by  the  testator,  the 
law  throws  it  upon  the  heir/'  But  as  was  said  by  the 
ChaneeUor,  in  Hogera  v.  Sose^  4  J.  C.  R.  401,  the  case  of 
BuJBoek  V.  Stones^  2  Ves.  521,  shows  that  the  testator  may, 
by  implication  as  well  as  by  express  words,  substitute  a 
person  to  take  the  intermediate  profits  of  a  real  estate  de- 
scending to  the  heir  pending  the  contingency  of  an  exe- 
cutory devise.  If  in  the  case  of  an  executory  devise,  with 
the  same  propriety  may  it  be  done  by  implication  in  the 
case  of  an  executory  trust. 

In  the  case  of  Bullock  v.  StoneSy  the  testator  devised  all 
his  real  and  personal  estate  in  trust,  and  after  debts  and 
legacies  paid,  then  to  the  first  son  of  A.  (who  was  his 
heir  at  law  and  under  age,  and  had  no  child,)  when  he 
should  attain  twenty-one  years,  and  with  a  direction  for 
lus  proper  maintenance  and  education.  The  court  decreed 
the  rents  belonged  to  the  eldest  son  of  A.  from  his  birth. 
The  rents  and  profits  were  not  expressly  disposed  of,  but 
their  disposition  was  controlled  by  the  circumstauce  that 
the  son  was  to  be  properly  maintained  and  educated. 

In  JRogers  ei  al.  v.  Boss^  4  J.  C.  B,  888,  A.  H.,  the  father 
of  W.  H.,  by  his  will  directed  his  debts  to  be  paid,  and 
after  giving  certain  legacies,  devised  all  the  residue  of  his 
estate,  both  real  and  personal,  to  his  son,  W.  H.,  when  he 
should  arrive  at  the  age  of  twenty-three  years.  The  ques- 
tion was,  who  was  entitled  to  the  rents  and  profits  until 
"W.  H.  attained  the  age  of  twenty-three  years.  W.  H.  was 
not  the  heir  at  law,  it  having  been  shown  that  he  was  il- 
Intimate.  The  Chancellor  decided  that  A.  H.  was  en- 
titled to  the  rents  and  profits  by  the  intention  of  the  tes- 
tator. Here  the  legal  estate  was  not  disposed  of  during 
the  intermediate  period  between  the  death  of  the  testator 
and  the  time  when  the  estate  vested ;  nor  were  the  rents 
and  profits  disposed  of  in  express  terms.  The  court  decreed 
the  rents  to  W.  H.,  because  such  appeared  to  be  the  in- 
tention of  the  testator  for  the  whole  .will.  The  person  who 
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had  the  estate  id  the  mean  time  was  declared  tmstee, 
and,  as  such,  was  decreed  to  account 

It  is  evident,  from  the  whole  tenor  of  this  will,  that  the 
testator  did  not  intend  to  die  intestate  as  to  any  portion 
of  his  estate.  He  did  not  intend  to  die  intestate  as  to  the 
rents  and  profits  of  his  real  estate,  which  he  directed  to 
be  sold.  He  provided  for  all  his  children.  He  had  six 
sons  and  four  daughters.  He  provided  for  his  wife  and 
one  or  two  grandchildren.  He  made  specific  devises  of 
real  estate  to  two  of  bis  sons,  Abram  and  James,  and  then 
he  disposes  of  all  the  residue  of  his  estate,  which  was  made 
up  of  two  thousand  dollars,  which  Abram  and  James 
were  to  contribute  to  the  residuary  fund,  being  a  charge 
upon  the  land  devised  to  them  and  the  homestead  farm  on 
which  the  testator  died.  He  directed  his  executor  to  sell 
this  residuary  estate,  and  the  proceeds  to  divide  among 
eight  of  his  children.  Now,  it  was  the  intention  of  the 
testator  that  his  eight  children  should  have  the  beneficial 
interest  in  the  residuary  estate  from  the  time  of  his  death. 
That  intention  is  to  be  implied — ^first,  from  the  manner  in 
which  he  has  distributed  his  whole  property  among  his 
wife  and  children ;  and  secondly,  from  the  character  of 
the  residuary  estate.  It  included  real  and  personal  estate. 
He  ordered  it  to  be  sold,  and  the  proceeds  divided  among 
his  eight  children.  Yet  he  did  not  mean  that  his  personal 
property  should  be  sold,  and  that  until  then  his  children 
should  not  have  the  benefit  of  it.  Some  of  it  was  in  mo- 
ney, and  the  rest  of  it  of  a  character  that  it  could  not  be 
sold.  The  testator  meant  his  eight  children  should  have 
the  immediate  benefit  of  it  at  his  death,  and  he  meant 
the  same  as  to  the  real  estate  included  in  the  residuary 
clause. 

Upon  general  principles  of  equity,  the  residuary  lega- 
tees had  an  equitable  interest  in  the  land  itself.  In  equity 
these  legatees  were  the  owners ;  and  although  the  title 
was  in  the  heirs,  they  were  but  trustees  holding  the  title 
for  the  benefit  of  the  trust  created  by  the  will.    The  lega- 
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te«6  had  a  right  to  enter  upon  the  land,  and  take  the  land 
itself  instead  of  the  proceeds,  or  they  might  declare  their 
election  to  do  this  in  a  less  formal  manner  than  that  of 
entry  upon  the  possession.   Pearson  v.  Lane^  17  Vea,  100 ; 
Orabtree  v.  Bramble^  8  Alk.  680 ;   Whddale  v.  Pariridgej  6 
Ves.  896.    Equity  considering  that  as  done  which  ought 
to  have  been  done,  it  is  well  established  that  land  arti- 
cled, and  devised  to  be  sold  and  turned  into  money,  is 
reputed  as  money,  and  money  articled,  or  bequeathed  to 
be  invested  in  land  is,  in  equity,  clothed  with  many  of  the 
qualities  of  real  estate.    1  Jarman  on  Wills  473 ;  2  Story's 
Eq.  J.  §  790.    The  rule  is  carried  so  far  that  money  to 
be  laid  out  in  land,  so  fully  becomes  land,  as  not  to  be 
personal  assets — ^to  be  subject  to  the  curtesy  of  the  hus- 
band— ^to  pass  as  land  by  will — ^and  not  to  pass  as  money 
by  a  general  bequest  to  legatees.    It  has  always  struck 
me,  if  these  principles  of  equity  are  well  founded,  then 
that  whenever  a  testator  directs  his  executor  to  sell  land, 
and  give  the  proceeds  to  any  particular  individual,  that 
individual  being  in  equity  the  owner  of  the  land,  he 
ought  to  be  entitled  to  the  beneficial  interest  of  the  land 
from  the  time  his  equitable  interest  accrues.    A  contrary 
doctrine  sometimes  works  great  hardship,  and  really  de- 
feats, in  a  measure,  the  intention  of  the  testator.    In  this 
case  it  is  manifest  an  immediate  sale  was  contemplated, 
and  yet  was  postponed  for  nearly  two  years.    After  wait- 
ing thus  long  upon  the  executor,  suppose  he  had  then  re- 
fused to  execute  the  trust ;  a  resort  to  this  court  would 
have  been  necessary  in  such  a  case,  and  thus,  for  an  in- 
definite period,  the  legatees  would  have  been  deprived  of 
their  rights.    K  these  legatees  might  have  elected  to  take 
the  lands  instead  of  the  proceeds,  and  thus  have  entered 
at  once  upon  the  receipt  of  the  rents  and  profits,  why 
should  not  equity  protect  them  in  the  enjoyment  of  these 
rents  and  profits  during  the  period  which  it  is  necessary 
should  elapse  in  securing  the  benefit  of  the  land  in  the 
specific  manner  it  is  given  by  the  will?    The  testator 
Vol.  in.  r 
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gives  them  the  proceeds  of  certain  land.  Equity  says 
they  may  take  the  land  itself;  and  looking  upon  the  heir 
as  trustee  merely,  will  compel  him  to  execate  the  tnist  by 
conveying  the  title  to  the  eqaitable  owner.  Why  not, 
then — ^when  the  legatees  proceed,  not  to  reduce  the  thing 
itself  into  possession,  but  to  take  the  proceeds  after  sale— 
during  this  process  of  executing  the  trust,  hold  the  heir 
as  the  trustee  in  receipt  of  the  rents  and  profits  ?  In  the 
one  case,  equity  puts  the  equitable  owner  into  possession 
because  he  is  the  beneficial  owner ;  and  if  he  is  so,  why 
is  he  not  entitled  to  the  rents  and  profits  upon  the  same 
principle  ?  As  was  said  by  the  Chancellor,  in  Sogers  v. 
JR08S,  4  J.  C.  i?.  404,  "  the  testator's  intention  is  the  only 
subject  of  inquiry,  and  when  it  is  sufficiently  ascertained 
it  must  prevail  and  be  carried  into  effect :  and  the  court 
would  never  suffer  that  intention  to  be  defeated  for  the 
want  of  a  mere  formal  trustee  of  those  profits.  Whoever 
takes  the  land  during  the  intermediate  period,  either  as 
heir  or  devisee,  takes  it  subject  to  the  trust  created  by 
the  will."  This  language  was  not  used  in  reference  to 
the  precise  point  we  are  considering,  but  to  an  analogous 
question,  which  makes  the  language  very  apt  and  appli- 
cable. 

I  have  not  overlooked  the  fact,  that  this  is  a  mere  naked 
power,  or  the  distinction  attempted  to  be  drawn  where 
the  devise  is  to  the  executor  for  the  purposes  of  the  trust, 
and  where  the  law  casts  the  title  upon  the  heir.  I  can 
see  no  difference  where  the  trustee  is  created  by  the  ex- 
press appointment  of  the  testator  or  by  operation  of  law. 
The  circumstance  may  be  a  key  to  the  intention  of  the 
testator ;  but  where  that  intention  is  otherwise  signified, 
either  by  express  words  or  by  implication,  it  cannot  over- 
ride or  defeat  that  intention. 

The  costs  of  the  suit  must  first  be  deducted,  and  the 
balance  distributed  among  the  eight  legatees  named  in 
the  fifth  clause  of  the  will. 
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Cook  vs.  Cook. 

A  tingle  act  of  penonal  yioleooe,  standing  alone,  it  not  raffident  groand  for 
the  ooart  to  decree  a  diYoroe ;  bat  the  question  is,  whether  the  act  was 
committed  ander  circumstances  to  famish  a  reasonable  apprehension  that 
the  oootinoance  of  the  cohabitation  would  be  attended  with  farther  personal 
injury  f 

It  is  not  the  amount  or  degree  of  personal  violence  actually  used  by  which  the 
court  is  governed  in  forming  its  judgment,  but  it  is  the  apprehended  danger 
which  the  actual  violence  committed  may  reasonably  excite,  against  which 
the  court  will  extend  its  protection  to  the  injured  party. 

It  most  be  bodily  harm,  and  not  mere  mental  suffering,  to  answer  the  Ian* 
guage  of  the  statute ;  but  it  is  not  to  punish  acts  of  peraonal  violence,  acta* 
ally  committed,  that  the  court  interferes,  but  to  afford  protection  from  future 
injury. 

The  court  may  look  at  the  conduct  of  the  husband  towards  his  wife  since  the 
commencement  of  the  suit,  for  the  purpose  of  giving  character  to  the  acts 
which  are  relied  upon  as  grounds  for  the  divorce. 


F.  T.  Frelinghuyseny  for  complainant. 

S.  B.  Banacm  and  G.  Browriy  for  defendant 

Thb  Chancellor.  This  bill  is  filed  upon  that  provision 
of  our  statute  which  gives  the  court  jurisdiction  in  cases 
of  extreme  cruelty,  in  either  of  the  parties,  to  decree  a 
divorce  from  bed  and  board  for  ever  thereafter,  or  for  a 
limited  time,  as  shall  seem  just  and  reasonable. 

The  complainant  is  a  woman  of  about  forty  years  of 
age,  and.  the  defendant  over  sixty.  They  were  married 
on  the  16th  of  January,  1850 ;  and  on  the  thirty-first  day 
of  August,  1852,  the  complainant,  with  her  two  children 
of  the  marriage,  left  the  defendant's  house,  with  the  in- 
tention of  a  permanent  separation  from  him. 

The  bill  states  that  the  defendant,  when  it  became 
manifest  that  the  complainant  was  pregnant  of  her  second 
child,  and  about  three  months  before  its  birth,  treated  her 
^th  great  neglect  and  cruelty,  entirely  avoiding  speaking 
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to  her,  except  for  the  purpose  of  calling  her  the  most  dis- 
graceful and  opprobrious  names ;  and  that,  both  before 
and  after  the  birth  of  the  child,  he  stated  to  the  neighbors 
that  he  was  not  the  father  of  the  child,  but  that  it  was  the 
child  of  a  clerk  in  his  store,  and  that  the  complainant  had 
been  in  bed  with  another  young  man  also,  who  had  been 
in  the  defendant's  employ. 

The  bill  further  states,  that  the  defendant  has,  without 
any  provocation,  often  threatened  the  complainant  with 
personal  violence,  and  has  followed  her  about  the  house 
with  his  cane  raised  in  a  threatening  position,  and  has  told 
her  to  leave  his  house  with  her  bastard  child ;  and  that, 
on  the  fourth  of  July  previous  to  filing  the  bill,  which 
was  less  than  three  weeks  after  the  birth  of  her  second 
child,  and  while  she  was  still  feeble  from  her  confinement, 
the  defendant,  without  any  provocation  on  her  part,  vio- 
lently struck  her,  and  told  the  inmates  of  the  house  that 
she  deserved  more  severity,  and  that  he  could  get  rid  of 
her  for  less  than  two  hundred  dollars.  The  complainant 
further  states,  that  although,  for  the  sake  of  her  children, 
she  was  desirous  of  retaining  her  home  in  the  &mily,  yet 
such  was  the  defendant's  treatment  to  her,  that  not  only 
her  reputation  but  her  person  was  endangered  by  longer 
remaining:  and  she  further  states,  that  she  is  without 
property  or  means  of  support,  and  that  her  children  are 
so  young  that  they  occupy  all  her  time,  and  so  prevent 
her  doing  what  she  otherwise  might  be  able  to  do  for  a 
maintenance. 

The  allegations  in  this  bill,  if  sustained  by  the  evidence, 
are  sufficient  to  warrant  a  decree  for  divorce.  It  is  true 
the  single  act  of  personal  violence,  standing  alone,  would 
not  be  sufficient ;  but  the  question  is,  whether  the  act  was 
committed  under  circumstances  to  furnish  a  reasonable 
apprehension  that  the  continuance  of  the  cohabitation 
would  be  attended  with  further  personal  injury  ?  It  is  not 
the  amount  or  degree  of  personal  violence  actually  used 
by  which  the  court  is  governed  in  forming  its  judgment. 
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but  it  is  the  apprehended  danger,  which  the  actual  vio- 
lence committed  may  reasonably  excite,  against  which  the 
court  will  ertend  its  protection  to  the  injured  party.  As 
was  said  in  ^Enccnji  v.  Ewms^  1  Haggard* s  Ecc.  Rep.  812,  the 
court  is  not  to  wait  till  the  hurt  is  actually  done.  Where 
the  evidence  shows  a  reasonable  apprehension  of  bodily  hurt 
the  court  will  act  The  suit  for  divorce  on  the  ground  of 
cruelty  is  substantially  a  proceeding  quid  UmeL  The  court 
interferes  not  so  much  to  punish  an  offence  already  com- 
mitted, as  to  relieve  the  complainant  from  an  apprehended 
danger.  Bishop  on  Marriage  and  Divorce  456.  In  Harris 
V.  Harris^  2  PhiUim.  204,  it  is  said,  "  It  is  not  the  habit  of 
the  court  to  interfere  in  ordinary  domestic  quarrels ;  there 
must  be  something  which  makes  cohabitation  unsafe :  for 
there  may  be  much  unhappiness  from  unkind  treatment 
and  firom  violent  and  abusive  language;  but  the  court 
will  not  interfere — ^it  must  leave  parties  to  the  correction 
of  their  own  judgment — they  must  bear,  as  well  as  they 
can,  the  consequences  of  their  own  choice.  Words  of 
menace  are  different:  if  they  are  likely  to  be  carried  into 
effect,  the  court  is  called  upon  to  prevent  their  being  car- 
ried on  to  mischief.  Where  blows  are  resorted  to,  the 
case  is  still  more  aggravated ;  there  mischief  is  actually 
done  or  inflicted  to  a  certain  degree." 

In  the  case  of  Aikins  v.  Atkins,  decided  by  the  Massa- 
chusetts Supreme  Court,  March  term,  1849,  to  be  found  in 
a  note  in  Bishop  on  Marriage  and  Divorce  465,  the  &cts 
were  very  similar  to  those  stated  in  this  bill.  They  were 
these.  The  parties  had  been  married  but  a  few  months ; 
the  age  of  the  husband  was  sixty  years,  and  of  the  wife 
only  twenty-two.  After  they  had  lived  together  some 
four  mouths,  the  husband  took  the  fancy  into  his  head, 
without  any  provocation  whatever,  that  his  wife  was  un- 
fidthfuL  He  used,  on  various  occasions,  abusive  language 
to  her,  calling  her  a  '^  prostitute,"  accusing  her  of  criminal 
connection  with  a  young  man  by  the  name  of  Wiggles* 
worth;  and  these  calumnies  he  also  asserted  to  other  per* 

B* 
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sons.  He  also  used  towards  her  personal  violence  on 
several  occasions,  shaking  his  fist  in  her  &ce,  accompa- 
nied with  the  violent  language  above  stated,  attempting 
to  drive  her  out  of  the  house.  On  one  occasion  he  seized 
her  violently  by  the  arm,  for  the  purpose  of  expulsion.  A 
divorce  was  decreed  in  the  case.  In  giving  their  opinion, 
the  court  say :  "  the  law  does  not  require  many  acts  of 
cruelty — one  is  enough,  if  it  induces  the  court  to  think 
that  the  wife  is  in  danger  of  bodily  harm."  In  Massa- 
chusetiSy  the  language  used  in  their  statute  is  the  same  as 
in  ours,  ^^  extreme  cruelty.'*  It  must  be  bodily  harm,  and 
not  mere  mental  sufferings,  to  answer  the  language  of  the 
statute ;  but  as  has  before  been  remarked,  it  is  not  to 
punish  acts  of  personal  violence,  actually  committed,  that 
the  court  interferes,  but  to  afford  protection  from  future 
injury.  In  the  case  of  Grcecen  v.  Grcecen,  1  Green's  Ch. 
Hep,  459,  it  was  decided,  that  it  is  not  necessary  that  ac- 
tual violence  be  shown  to  entitle  the  party  to  a  decree  on 
the  ground  of  extreme  cruelty. 

In  the  present  case,  the  defendant  admits,  in  his  answer, 
that  on  the  4th  of  July,  as  alleged  in  the  bill,  he  used 
personal  violence  towards  the  complainant  with  his  cane. 
He  does  not  pretend  there  was  any  particular  provocation 
for  it  at  the  time.  He  excuses  himself  by  saying,  that  it 
was  because  of  her  general  treatment  of  him.  He  says 
he  did  not  strike  her,  but  only  pushed  her  with  his  cane. 
But  Mrs.  Thompson,  a  neighbor,  says,  that  complainant 
came  over  to  her  house  at  eight  or  nine  o'clock  in  the 
morning,  and  wanted  to  see  her.  She  said  Mr.  Cook  had 
struck  her ;  she  pulled  off  her  sun-bonnet,  and  showed 
Mrs.  Thompson  where  she  had  been  struck — "it  was 
swelled,  and  very  red."  On  the  evening  of  the  4th  of 
July,  the  complainant  went  over  to  Mrs.  Thompson,  and 
said  she  was  afraid  to  stay  all  night  in  the  house  with  the 
defendant,  as  he  was  behaving  so  violently.  A  Miss  Tu- 
nison  went,  and  stayed  all  night  with  her ;  and  for  five  or 
six  nights  one  of  Mrs.  Thompson's  daughters  remained 
with  complainant  all  night. 
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Mrs.  Jenkins  represents  the  conduct  of  the  defendant 
towards  his  wife  ^a  most  cruel  and  inhuman.  This  wit- 
ness went,  in  the  month  of  May,  to  nurse  Mrs.  Cook  dur- 
ing her  last  confinement.  She  found  her  confined  to  her 
Toom  in  a  very  feeble  state  of  health,  so  that  she  could 
not  sit  up,  except  a  part  of  the  time.  It  was  on  Thursday 
that  Mrs.  Jenkins  went  there.  It  was  not  till  the  follow- 
ing Tuesday  that  complainant  went  to  the  room  of  his 
wife.  His  first  salutation  was,  '^  I  suppose  you  have  come 
to  nurse  this  woman ;  but  I  tell  you  now,  I  won't  pay  you 
for  taking  care  of  her."  He  said  she  was  a  bad  woman — 
she  was  a  dirty  hussy,  and  ought  to  suffer ;  that  the  child 
she  was  going  to  have  was  not  his.  He  said  the  child  be- 
longed to  Abraham  Provost.  The  only  reply  Mrs.  Cook 
made  was,  'Hhe  child  is  yours,  and  no  one's  else."  Abra- 
ham Provost  was  a  clerk  in  complainant's  store.  At  an- 
other time,  complainant  told  Mrs.  Jenkins  that  he  had 
locked  Mrs.  Cook  out  of  the  bed-room,  and  he  believed 
she  had  gone  that  night  and  slept  with  Homer,  who  was 
one  of  his  clerks.  Mrs.  Jenkins  says  she  has  known 
complainant  to  order  his  wife  from  the  table,  saying  he 
would  not  eat  with  the  dirty  hussy.  He  frequently  called 
her  this  name.  He  called  her  a  dirty  whore,  and  other 
names  not  decent  to  mention.  Mrs.  Jenkins  says,  while 
she  was  there,  she  never  heard  him  speak  pleasantly  to 
her ;  he  would  sometimes  ask  how  that  brat  was  getting 
along ;  and  once,  when  he  heard  the  child  cry,  he  said, 
"that  bastard  squalls  well."  He  never  spoke  of  Mrs. 
C!ook  in  any  other  way,  except  as  "that  critter,"  or  that 
hussy.  He  once  asked  how  that  critter  was  getting  along. 
Mrs.  Jenkins  said  she  was  poorly ;  and  he  said,  it  is  a 
pity  she  wouldn't  die.  When  the  child  was  born,  Mrs. 
Jenkins  wished  to  send  for  the  doctor,  and  he  refused  to 
send.  When  Mrs.  Jenkins  was  going  away,  he  asked 
her,  what  that  woman  was  going  to  do.  Mrs.  Jenkins 
replied,  she  supposed  she  would  stay  there.  He  said,  the 
dirty  whore,  she  ought  to  have  her  head  broke,  and  she 
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would  get  it,  if  she  didn't  leave  there  and  clear  out  Dur- 
ing her  Bickness,  complainant  would  pot  permit  her  to 
speak  to  him,  and  when  she  attempted  it,  would  tell  her 
to  mind  her  own  business.  The  witness  says,  that  on 
these  occasions  she  never  knew  Mrs.  Cook  to  manifest 
any  improper  temper. 

In  addition  to  this  evidence,  the  manner  in  which  this 
suit  has  been  conducted  on  behalf  of  the  defendant  mani- 
fests a  malignant  feeling  towards  his  wife,  which  is  im- 
placable and  calculated  to  excite  a  reasonable  apprehen- 
sion that  a  continuance  of  cohabitation  with  him  would 
be  attended  with  bodily  harm. 

He  states,  in  his  answer,  that  he  had  suspicions  that 
his  wife  had  had  criminal  intercourse  with  a  clerk  in  his 
store,  and  affirms  his  belief  that  such  suspicions  are  well 
founded.  He  says  he  observed  many  things  in  the  con- 
duct of  his  wife  to  excite  and  confirm  these  suspicions. 
The  only  fact  he  ever  mentioned  for  the  foundation  of 
such  a  charge,  when  called  upon  for  his  proof,  was,  that 
he  once  saw  her  talking  to  the  clerk  while  he  was  split- 
ting wood  in  the  yard. 

The  attempt  is  made,  without  putting  anything  of  the 
kind  in  issue  by  his  answer,  to  show,  by  a  number  of  wit- 
nesses, that  his  wife,  previous  to  her  marriage  with  him, 
was  a  common  prostitute,  and  had  the  venereal  disease. 
The  attempt  is  a  total  feiilure.  There  is  not  the  slightest 
foundation  for  the  charge.  The  evidence  by  which  it  is 
endeavored  to  be  established  is  not  competent,  and  such 
as  it  is,  no  one  would  credit  it  for  a  moment.  It  was  un- 
necessary for  Mrs.  Cook  to  call  the  witnesses  she  did  to 
establish  her  good  character.  She  shows  that  her  charac- 
ter was  irreproachable,  until  it  was  contaminated  by  be- 
ing identified  with  that  of  the  defendant.  A  more  cruel 
and  wanton  efibrt  to  destroy  a  woman  can  hardly  be  con- 
ceived. After  such  an  attempt,  it  can  scarcely  be  believed 
that  the  defendant  would  appear  before  this  court  by  his 
counsel,  and  ask  that  his  wife  might,  by  the  decree  of  the 
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conrty  be  sent  back  to  bis  bed  and  board.  Tbe  conrt 
would  bardly  pennit  ber  to  do  bo,  if  Bbe  were  willing.  It 
may  be  said,  that  the  coart  must  look  at  the  ease  as  tbe 
bill  presents  it,  and  most  confine  itself  to  matters  which 
occurred  previous  to  the  commencement  of  the  suit.  But 
the  court  may  look  at  the  conduct  of  the  husband  towards 
the  wife,  since  the  commencement  of  the  suit,  for  the  pur- 
pose of  giving  character  to  the  acts  which  are  relied  upon 
as  grounds  for  the  divorce.  The  malignity  with  which 
the  defendant  has  prosecuted  his  defence  in  this  suit  is 
enough  to  satisfy  any  reasonable  man  that  it  is  the  oppor- 
tunity only  that  is  wanted,  and  some  plausible  excuse  for 
him  to  carry  into  execution  the  threat  he  made  to  Mrs. 
Jenkins,  when  he  said,  '^  the  dirty  whore,  she  ought  to 
have  her  head  broke,  and  she  would  get  it,  if  she  did  not 
leave  there,  and  clear  out" 

I  have  no  hesitation  in  decreeing  a  divorce  from  bed 
and  board  for  ever.  The  children  must  remain  with  the 
mother,  and  I  shall  make  a  reference  to  a  master  to  fix  a 
sum  to  be  paid  by  the  defendant  for  the  maintenance  of 
his  wife  and  children. 


.  • 


Elizabeth  Douohadat  vs.  Jambs  Crowell  and  others. 

To  coDstitota  a  man  a  mere  agent  to  act  in  selling  land  for  another,  his  author- 
ity need  not  be  in  writing. 

What  acts  amount  to  acqaiesoence.  They  must  be  such  as  to  prejudice  the 
party  who  claims  the  beue6t  of  them. 

In  ordering  a  partition,  thia  court  will  impose  equitable  terms. 


A.  V.  Schenck,  for  complainant 
W.  Hartaughy  for  defendants. 
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Thb  Chancbllor.  Bandolph  Crowell  died  seized  of  a 
tract  of  land,  containing  abont  fifty  acres,  situate  in  the 
county  of  Middlesex,  in  this  state.  He  left  a  number  of 
children,  his  heirs  at  law,  of  whom  the  defendant,  James 
Crowell,  was  one,  and  as  such  entitled  to  one  eighth  un- 
divided part  of  the  land  in  question.  One  Joseph  Shot- 
well,  assuming  to  act  as  the  agent  of  all  the  heirs,  entered 
into  a  parol  agreement  to  sell  the  land  to  the  complainant 
In  pursuance  of  the  agreement  so  made  by  Shotwell,  all 
the  heirs,  except  James  Crowell,  entered  into  a  written 
agreement,  on  the  27th  day  of  January,  1851,  by  which 
ihey  agreed  to  convey  the  said  land  by  deed,  on  the  1st 
day  of  May  following,  to  the  complainant,  for  the  sum  of 
thirty-one  hundred  dollars.  On  the  said  first  day  of  May, 
they  did  convey  the  land  to  the  complainant,  and  the  con- 
sideration was  by  her  paid  to  Shotwell,  the  agent,  accord- 
ing to  the  terms  of  the  agreement  This  deed  was  not  ex- 
ecuted by  the  defendant,  nor  was  he  named  in  the  deed 
as  a  party  to  the  same.  The  bill  alleges  that  Shotwell  was 
authorized,  as  James  Crowell's  agent,  to  sell  his  interest 
in  the  land  to  the  complainant  It  alleges  that  the  defend- 
ant, James  Crowell,  ratified  the  sale  made  by  Shotwell, 
by  permitting  the  complainant  to  enter  into  the  posses- 
sion of  the  land,  and  making  valuable  improvements 
thereon,  and  by  agreeing  to  accept  his  proportion  of  the 
money  in  the  hands  of  Shotwell,  and  to  execute  to  the 
complainant  a  deed. 

There  is  a  total  failure  of  proof,  as  to  the  defendant's 
ever  having  authorized  Shotwell,  as  his  agent,  to  sell  his 
interest  in  the  land,  or  to  meddle  with  it  in  any  way.  Mr. 
Shotwell  himself  was  examined  as  a  witness,  and  proves 
that  he  never  received  any  authority  from  the  complain- 
ant to  act  for  him.  At  the  time  of  the  sale,  and  until  after 
the  deed  was  delivered  and  the  complainant  in  possession, 
the  defendant  was  residing  in  the  state  of  Indiana,  and 
until  after  he  returned  to  New  Jersey,  Mr.  Shotwell  had 
never  seen  him,  or  heard  from  him  on  the  subject  of  sell- 
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ing  the  land.  It  is  not  necessary  that  the  agent's  author- 
ity should  be  in  writing.  But  in  this  case  there  is  no 
agency  established,  even  by  parol. 

Nor  is  there  any  such  proof  of  a  ratification,  on  the 
part  of  the  defendant,  of  the  sale  by  Shotwell,  as  to  war- 
rant a  decree  for  specific  performance.  The  complainant 
took  possession  under  the  deed  he  had  received  from  the 
other  heirs.  When  the  defendant  returned  from  the  west, 
he  found  the  complainant  in  possession  of  the  land.  The 
only  evidence  relied  upon  as  a- ratification,  by  the  defend- 
ant, of  the  sale  is,  that  when  he  was  told  of  the  terms  of 
the  sale  for  the  first  time,  he  did  not  promptly  express  his 
disapprobation  of  them,  but  said  he  did  not  want  his 
money  then,  and  should  not  want  it  until  he  returned 
west.  But  he  did  not  give  a  deed;  and  subsequently 
be  refused  positively  to  give  a  deed,  and  expressed  his 
disapprobation  of  the  terms  upon  which  the  land  was  sold. 
Bhotwell,  not  having  been  authorized  to  act  as  the  agent 
of  the  defendants,  the  act,  or  acts,  upon  which  the  com- 
plainant relies  to  establish  the  ratification  of  what  Shot- 
well  had  done  in  the  defendant's  name,  must  be  some- 
thing by  which  the  complainant,  upon  placing  reliance, 
has  been  prejudiced. 

The  complainant  did  not  enter  into  possession  in  con- 
sequence of  anything  said  or  done  by  the  defendant  She 
relied  upon  Shotwell,  who  was  acting  without  any  author- 
ity. The  improvements  were  put  upon  the  land  after  the 
defendant  had  refused  to  execute  a  deed ;  and  if  they 
were  not,  the  mere  fact,  that  the  defendant  did  not  make 
any  formal  objection  to  the  terms  of  the  sale,  and  said  he 
did  not  want  his  money  until  he  returned  west,  did  not 
jastify  the  complainant  in  assuming  a  right  to  the  title  of 
the  defendant's  interest  in  the  land. 

The  complainant  is  entitled  to  a  partition,  and  the  court, 
having  jurisdiction  of  the  case,  will  order  a  partition  upon 
equitable  terms,  so  as  to  secure  to  the  complainant  the 
benefit  of  her  improvement. 
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There  must  be  a  reference  to  a  master  before  the  court 
can  determine  the  terms  upon  which  the  partition  is  to  be 
made.  The  master  must  take  an  account  of  the  valae  of 
the  improvements  which  the  complainant  has  put  upon 
the  premises,  and  also  the  amount  of  rents  which  the 
complainant  should  account  for  since  she  has  had  pos- 
session, ascertaining  the  one-eighth  proportion  of  each. 

Upon  the  coming  in  of  the  report,  a  decree  will  be 
made  for  a  partition. 

I  have  not  alluded  to  that  portion  of  the  bill  which  re- 
fers to  the  proceedings  in  the  Orphans  Court,  and  to  the 
fact  of  a  portion  of  the  purchase  money  having  been  ap- 
propriated to  the  payment  of  the  debts  of  the  anceetor 
from  whom  the  lands  descended.  The  title  to  the  defend- 
ant in  the  land  cannot  be  affected  by  any  such  considera- 
tion. His  interest  in  the  land  could  not  be  applied  to  the 
payment  of  any  such  debts  without  his  consent,  or  unless 
the  land  was  disposed  of  for  such  purpose  by  a  decree  of 
the  Ofphans  Court.  His  consent  was  never  obtained,  and 
the  land  was  not  appropriated  under  any  such  decree. 


Richard  C.  Wolcott  and  others  vs.  John  Melick  and 

others. 

A  court  of  equity  has  the  power  to  prevent  the  erection  of,  and  to  abate  a 
nnisance,  a  continaance  of  which  materially  injures  the  property  or  person 
of  another. 

It  is  not  every  nuisance,  as  defined  by  Blackstone  (3  BL  Com,  213),  that  a  court 
of  equity  will  interfere  to  prevent  or  abate.  But  **  where  the  injury  is  ir- 
reparable, as  where  loss  of  health,  loss  of  trade,  destruction  of  the  means  of 
subsistence,  or  permanent  ruin  to  property,  may  or  will  ensue  from  the 
wrongful  act  of  erection,  in  every  such  case  courts  of  equity  will  interfere 
by  injunction  in  furtherance  of  justice  and  the  violated  righto  of  the  party." 

The  court  will  interpose  to  prevent  the  prosecution  of  a  legal  trade,  where  it 
is  carried  on  in  such  a  manner  as  to  injure  an  adjoining  tenement,  or  to  al^ 
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SkI  the  air  with  ooiaoae  f iiieUa»  guns,  or  •moka,  lajuricmf  to  health  or 
reiidoring  the.  ei^yment  of  life  withio  a  neighboring  dwelling  house  an- 
oomfbrtable.  Bat  in  such  case  the  nnisance  mast  be  either  in  actoal  exlsto 
ence,  and  eatablished  by  clear  and  satisfactory  evidence,  or  the  prosecation 
of  the  bnsineas  f^pm  which  the  nniaance  is  apprehended,  and  the  establish, 
meat  of  which  the  court  is  called  upon  to  prevent,  must  be  of  a  character 
as  necessarily  to  produce  the  mischief  which  the  court  is  called  upon  to  pre- 
vent 

It  mast  be  a  very  strong  case,  marked  by  some  very  peoaliar  features,  to  juttify 
a  ooart  of  equity  to  interfere  by  injunction,  and  prevent  the  erection  of  a 
building  for  manu&cturing  purposes,  on  the  ground  of  its  being  a  nuisance 
to  an  adjoining  dwelling  house. 

The  court  will  sometimes  interfere  in  cases  of  mere  apprehended  danger. 

If  the  nniaance  is  admitted,  or  if  the  erectbn  contemplated  must,  from  its 
character,  necessarily  be  a  nuisance  to  the  complainant,  and  his  legal  remedy 
is  not  adequate,  the  court  will  enjoin  it 

Tbis  court  will  not  interfere  to  prevent  the  erection  of  a  building  in  a  city,  in 
which  it  is  contemplated  to  place  a  steam  engine  and  machinery  ibr  mana* 
frctnring  purpoaes. 


On  motion  to  dissolve. 

£.  Qunvmere  and  W.  L.  DayUmj  for  motion. 

James  Wiison  and  M.  Beadeyy  contra. 

Thb  Chakcrllor.  The  bill  in  this  case  is  filed  by  five 
complainants,  each  of  them  owning  a  dwelling  house, 
and,  except  one  of  them,  occupying  the  same,  in  the  city 
of  Trenton.  They  seek  to  enjoin  the  defendants  from  the 
erection  of  a  bnilding,  intended  for  manufacturing  pur- 
poses, in  the  neighborhood  of  their  dwelling  houses.  On 
presenting  the  bill  to  one  of  the  injunction  masters  of  the 
court,  an  injunction  was  ordered.  The  defendants  have 
answered  the  bill,  and  counsel  on  both  sid^s  have  been 
heard  on  a  motion  to  dissolve  the  injunction. 

About  fifteen  years  ago,  six  moderate  sized,  but  hand- 
some dwellings,  were  erected  on  the  southerly  side  of 
Stale  street,  west  of  the  canal  and  railroad.  Four  of  these 
dwellings  are  owned  by  the  complainants.  On  the  oppo- 
site side  of  State  street,  in  front  of  these  dwellings,  which 

Vol.  in.  s 
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are  known  as  "  the  cottages/*  is  a  tract  of  land,  contain- 
ing some  eight  or  ten  acres.    In  1849,  this  tract  was  laid 
out  into  streets  and  building  lots.    On  that  portion  of  it 
lying  direotly  in  front  of  the  cottages,  there  is  one  small 
dwelling  house,  which  was  erected  about  three  years  ago, 
and  is  owned  and  occupied  by  one  of  the  complainants, 
Richard  C.  Wolcott.    It  is  the  only  dwelling  on  that  part 
of  the  tract  directly  in  front  of  "  the  cottages,"  and  from 
anything  that  appears  in  the  case,  there  are  no  actual  pre- 
parations for  the  erection  of  any  more.  The  depots  of  the 
Camden  and  Amboy  and  Belvidere  Delaware  Railroads, 
and  the  basin  of  the  Delaware  and  Raritan  canal,  adjoin 
the  tract  on  the  west,  and  the  principal  depot  building  is 
within  sixty  feet  of  the  most  westerly  of  "  the  cottages," 
which  is  kept  as  a  small  tavern.  On  Carroll  street,  running 
at  right  angles  with  the  lots  on  which  "  the  cottages"  are 
situated,  the  defendants  have  purchased  a  lot,  seventy-five 
feet  front,  and  one  hundred  feet  deep.     They  intend  to 
erect  on  this  lot  a  three-story  brick  building,  one  hundred 
and  thirty-two  feet  distant  from  the  dwelling  house  of  the 
complainant,  Wolcott,  and  seventy-one  feet  from  his  bam. 
The  distance  to  the  nearest  "  cottage"  will  be  two  hun- 
dred and  seventy  feet.     It  is  the  intention  of  the  defend- 
ants to  place  in  the  building  they  propose  erecting  a  steam 
engine  of  twenty  horse  power,  for  the  purpose  of  driving 
turning  lathes  for  turning  iron  and  wood,  a  planing  ma- 
chine, and  other  machinery  necessary  for  making  agricul- 
tural implements,  and  to  carry  on  that  business  in  the 
building.    The  question  is,  will  the  court  continue  the  in- 
junction to  prevent  the  defendants  erecting  such  a  build- 
ing for  such  purposes,  on  the  ground  of  its  being  a  nuis- 
ance, and,  as  such,  injurious  to  the    property  of   the 
complainants  ? 

The  power  of  the  court  to  interfere  by  injunction  to 
prevent  the  erection  or  continuance  of  a  nuisance,  which 
materially  injures  the  property  or  person  of  another,  is 
not  denied.    A  nuisance  is  '^  anything  that  worketh  hart, 
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inconvenience,  or  damage."  8  BL  Com.  218.  But  it  is  not 
every  snch  nuisance  that  a  court  of  equity  will  interfere 
to  prevent  or  abate  by  the  exercise  of  its  jurisdiction.  But 
"where  the  injury  is  irreparable,  as  where  loss  of  health, 
loss  of  trade,  destruction  of  the  means  of  subsistence,  or 
permanent  ruin  to  property,  may  or  will  ensue  from  the 
wrongful  act  of  erection,  in  every  such  case  courts  of 
equity  will  interfere  by  injunction,  in  furtherance  of  jus- 
tice and  the  violated  rights  of  the  party."  2  Story's  Eq.  J. 
926.    The  case  must  be  one  of  nifisance  at  law,  and  in 
respect  to  which  the  party  can  maintain  an  action  for  the 
alleged  injury  to  his  legal  rights.  The  court  will  interpose 
to  prevent  the  prosecution  of  a  legal  trade,  where  it  is 
carried  on  in  such  a  manner  as  to  injure  an  adjoining 
tenement,  or  to  affect  the  air  with  noisome  smells,  gases, 
or  smoke,  injurious  to  health,  or  rendering  the  enjoyment 
of  life  within  a  neighboring  dwelling  house  uncomfortable. 
But  in  such  a  case  the  nuisance  must  be  either  in  actual 
existence,  and  established  by  clear  and  satisfactory  evi* 
dence — or  the  prosecution  of  the  business  from  which 
the  nuisance  is  apprehended,  and  the  establishment  of 
which  the  court  is  called  upon  to  prevent,  must  be  of  a 
character  as  necessarily  to  produce  the  mischief  which 
the  Courtis  called  upon  to  prevent.  It  may  be  very  annoy- 
ing to  a  man  to  have  a  small  grocery  store  erected  ad- 
jacent to  his  dwelling  house ;  the  attraction  of  flies  in  the 
SfUmmer,  and  the  unavoidable  smell  it  jproduces,  may  be 
extremely  disagreeable.    The  noise  of  a  shoemaker  shop 
or  of  a  tin  shop  would  be  to  some  men  extremely  annoy- 
ing, and  render  their  dwellings  to  them  uncomfortable. 
There  is  no  redress  for  such  grievances  while  the  trade  is 
prosecuted  in  a  legal  manner.  And  so,  generally,  with  all 
manufacturing  establishments.  Their  noise  and  the  bustle 
tbey  create  do  not  add  to  the  comfort  and  enjoyment  of 
adjoining  dwelling  houses.    On  the  contrary,  they  are 
generally  very  great  annoyances ;  yet  our  towns  and  large 
cities  are  filled  with  them.    They  have  been  built  up  by 
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Buch  establiflliments,  and  owe  their  prosperity  and  grow- 
ing importance  to  them.  Steam  engines  for  manafitctnr- 
ing  purposes  are  running,  day  and  night,  in  the  very 
heart  of  our  cities.  It  must  be  a  very  strong  case,  marked 
by  some  very  peculiar  features,  to  justify  a  court  of  equity 
to  interfere  by  injunction  and  prevent  the  erection  of  a 
building  for  manufacturing  purposes  on  the  ground  of  its 
being  a  nuisance  to  an  adjoining  dwelling  house.  The  in- 
dustry of  counsel  furnished  me,  on  the  argument  of  this 
case,  with  most,  if  nol  all  the  cases  to  be  found  in  the 
books,  where  the  jurisdiction  of  courts  of  equity  has  been 
invoked  to  prevent  the  erection  and  continuance  of  nuis- 
ances. And  yet  not  a  precedent  has  been  found  where  the 
court  has  interfered  to  prevent  the  erection  of  a  building 
to  prosecute  a  manufacturing  enterprise  similar  to  the 
one  the  defendants  propose  to  establish. 

A  brew  house,  glass  house,  lime  kiln,  dye  house,  smelt- 
ing house,  tan  pit,  chandler's  shop,  or  swine  sty,  if  set  up 
in  such  inconvenient  parts  of  the  town  as  ;that  they 
incommode  the  neighborhood,  are  common  nuisances. 
W€Uerman*s  Eden  264,  and  notes.  If  it  was  contemplated 
to  erect  such  an  establishment  so  near  the  dwelling  house 
of  an  individual,  that  it  must  necessarily  be  exposed  to 
the  smoke,  or  noisome  smells,  which  are  the  unavoidable 
consequences  of  such  establishments,  the  Court  of  Chan- 
cery might,  in  most  such  cases,  properly  interfere  to  pre- 
vent its  erection  ^r  continuance ;  because  the  nuisanc^ 
would  be  of  a  character  to  render  the  occupation  of  an 
adjacent  dwelling  infected  by  its  consequences  intolerable. 
No  evidence  would  be  required,  in  such  a  case,  to  esta- 
blish a  nuisance,  but  the  fact  of  its  erection  and  its  conti- 
guity to  the  dwelling.  The  cautious  manner  in  which  the 
court  has  exercised  its  jurisdiction  in  cases  of  nuisances 
will  appear  from  an  examination  of  some  of  the  author- 
ities. 

« 

Barnes  v.  Baker  {Ambler  158)  was  a  bill  for  an  injunc- 
tion to  stay  building  an  hospital  for  people  infected  with 
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the  small-pox  in  Oold  Bath  Fields^  very  near  the  houses  of 
several  tenants  of  the  plaintiff.  The  injunction  was  re- 
fused; and  the  Lord  Chancellor  said,  it  was  a  ^'charity 
like  to  prove  of  great  advantage  to  mankind :  such  an 
hospital  must  not  be  far  from  a  town,  because  those  that 
are  attacked  with  that  disorder  in  a  natural  way  may  not 
be  in  a  condition  to  be  carried  far."  He  stated  one  of  the 
questions  to  be — ^whether  it  was  a  nuisance  at  common 
law ;  and  said,  ^'  Bills  of  this  sort  are  founded  on  being 
nuisance  at  common  law."  This  case  is  frequently  cited 
to  show  that  the  court  will  not  interfere  in  any  case  to  pre- 
vent a  man's  dwelling  house  and  family  from  apprehended 
danger ;  that  the  fears  of  mankind,  however  reasonable, 
will  not  create  a  nuisance.  And  in  3  AtL  750,  case  288, 
Lord  Hardwiek  is  reported  as  using  the  language,  ''  that 
the  fears  of  mankind,  though  they  may  be  reasonable 
ones,  will  not  create  a  nuisance."  Notwithstanding  these 
authorities,  I  do  not  think  a  Court  of  Chancery  would 
now  hesitate  a  moment  in  granting  an  injunction  to  stay 
the  erection  of  a  hospital  or  of  a  gunpowder  magazine  in 
the  neighborhood  of  a  town,  and  near  to  dwelling  houses, 
and  on  the  ground  of  the  reasonable  fears  and  apprehen- 
sions such  erections  reasonably  excite.  But  these  cases 
are  important  to  show  that  the  public  good  will  not  be 
lost  sight  of;  and  that,  generally,  a  court  of  equity  will 
compel  an  individual,  who  asks  protection  against  an  in- 
convenience or  apprehended  damage  arising  from  the 
prosecution  of  some  legal  enterprise,  to  establish  his  right 
to  protection  by  the  verdict  of  a  jury  before  the  court 
will  interfere  in  his  behalf. 

In  the  cases  of  Fishmongers'  Co.  v.  East  India  Company y 
1  £>ick.  163,  and  The  Attorney  General  v.  McholSj  15  Ves. 
839,  it  was  very  evident  that  the  alleged  nuisances  were 
injurious  to  the  complainant's  dwellings,  diminishing 
their  light,  and  rendering  them  less  comfortable.  The 
court  said,  in  those  cases,  that  a  diminution  of  the  value 
of  premises  is  not  a  ground  for  injunction ;  and  that  while 

B* 
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fhe  court  might  interfere  for  the  protection  of  ancient 
lights,  that  it  would  not  interpose  upon  every  degru  of 
darkening  ancient  lights  and  windows. 

The  case  of  The  Attorney  General  v.  Cleavery  18  Ves. 
211,  is  much  to  the  point,  and  the  remarks  of  Lord  JSldon 
worthy  of  notice.  An  information  by  the  Attorney  Oent- 
rcUj  at  the  relation  of  several  individuals,  was  filed  to  re- 
strain the  defendants  from  manufacturing  soap  or  black 
ash,  and  from  boiling,  melting,  calcining,  or  burning  any 
of  the  materials  used  in  manufacturing  soap  or  black  ash 
in  their  manufactory ;  or  that  they  might  be  restrained 
until  the  trial  of  an  indictment  then  pending  against 
them.  The  motion  for  the  injunction  was  made  upon 
several  very  strong  affidavits,  describing  the  process  as 
both  offensive  and  unwholesome,  and  stating  the  effects 
of  the  smell  from  the  vapor,  even  across  the  river,  and 
further  to  a  considerable  distance.  The  Lord  Chancdlor, 
in  remarking  upon  the  case,  observed,  that  he  did  not  re- 
collect, in  his  experience,  an  instance  of  an  injunction 
actually  granted,  except  a  case  before  Lord  Loiughbcfrougk, 
and  that  the  only  precedents  with  which  he  was  ac- 
quainted for  that  decision  were  those  in  Ambler  and  AU 
kyns.  ''What  is  a  nuisance,"  he  says,  ''considered  with 
reference  to  carrying  on  a  trade,  is  a  question  of  &ct, 
which  it  is  not  very  easy  to  determine.  I  have  frequently 
known  verdicts  deciding  manufactories  to  be  no  nuisance, 
by  which,  it  cannot  be  denied,  the  whole  comfort  of  life 
and  health  must,  in  some  degree,  be  affected."  He  refers 
to  a  note  of  a  case  of  The  Duke  of  Grafton  v.  HiUiardy  in 
1736,  in  which  the  duke  filed  a  bill  to  restrain  the  defend- 
ants from  burning  brick  earth  in  the  fields  close  to  Han- 
over square.  The  court  refused  the  injunction,  observing, 
that  the  manufacture  of  bricks,  though  near  the  habita- 
tions of  men,  if  carried  on  for  the  purpose  of  making 
habitations  for  them,  is  not  a  public  nuisance.  It  is  very 
clear  that  Lord  HMon  denied  the  right  of  the  court  to  in- 
terfere, by  injunction,  to   prevent   the  prosecution    of 
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a  legal  trade,  until  it  was  declared  to  be  a  nuisance  at 
law. 

In  Qrowder  v.  Mndler,  19  Ves.  616,  the  complainants 
were  carrying  on  paper  mills,  and  one  of  them  resided  in 
a  house  adjoining  the  mills.  The  defendants  began  to 
erect  a  building,  at  the  distance  of  about  two  hundred 
yards  firom  the  paper  mills,  intended  for  a  corning  house 
or  magazine.  The  Lord  Chancellor  said  he  was  inclined 
to  think  that  an  injunction  might  be  granted  in  the  case, 
upon  the  head,  not  of  nuisance,  but  of  danger  to  property. 
An  examination  of  that  case  will  show  it  to  be  one  ap- 
pealing very  strongly  to  the  court  for  protection.  It 
seemed  to  require  immediate  action.  If  the  damage  ap- 
prehended did  ensue,  the  injury  was  irreparable.  And 
yet  it  was  with  apparent  great  reluctance  that  a  partial 
injunction  was  granted  until  the  question  of  nuisance 
should  be  tried  at  the  next  assizes. 

Sampson  v.  Smithj  8  Sim.  272,  was  a  case  where  the 
bill  complained  of  a  manufactory  in  which  the  defend- 
ants carried  on  the  business  of  engineers.  The  complaint 
was  as  to  the  unlawful  manner  in  which  the  business  was 
prosecuted ;  that  the  top  of  the  brick  work  of  the  chim- 
ney was  not  as  high  as  the  roofs  of  the  adjoining  houses; 
that  the  body  of  smoke  which  issued  from  the  chimney 
was  very  great,  and  that  the  blacks  and  soot,  mingled 
therewith,  descended  in  such  dense  bodies  into  the  street, 
that  the  shop  and  house  of  the  complainant  were  filled 
therewith,  and  his  goods  and  furniture  very  much  injured, 
and  the  health  and  comfort  of  his  family  prejudiced  and 
impaired  thereby.  There  was  a  demurrer,  generally,  to 
the  bill,  and  also  ore  ienus^  for  want  of  parties.  The  Vice 
Chancellor  decided  that  the  bill  was  maintainable,  and 
overruled  the  demurrer.  He  also  decided  that  the  aUor- 
nty  general  was  not  a  necessary  party,  but  that  an  indivi- 
dual who  sustains  a  special  damage  from  a  nuisance  may 
file  a  bill  without  the  attorney  general.  It  does  not  ap- 
pear that  any  application  was  made  for  a  preliminary  in- 
junction. 
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In  the  case  of  QztUn  v.  Valentine^  9  JPtdge  676,  an  in- 
junction  issued  to  prevent  the  defendant  from  erecting  a 
slaughter  house  in  a  thickly  settled  portion  of  the  city  of 
New  York.  The  Chancellor  put  it  upon  the  ground,  that 
the  occupation  of  a  building  in  a  city  as  a  slaughter  house, 
is  prima  facie  a  nuisance  to  the  neighboring  inhabitants. 
And  the  case,  in  Georgia,  of  Coker  v.  Birge  (reported  in 
9  Georgia  Hep.  424,  and  in  10  Georgia  Rep.  386),  declares 
that  a  livery  stable  in  a  city  erected  within  sixty-five  feet 
of  a  hotel  \&  prima  fade  a  nuisance,  and  maybe  restrained 
by  injunction.  The  reasoning  of  the  court  in  the  latter 
case  seems  to  be  this :  the  complainant  alleged,  in  his 
bill,  that  if  the  defendant  should  be  permitted  to  com- 
plete the  stable,  and  appropriate  it  to  the  purpose  de- 
signed and  intended,  that  the  injuty  to  the  complainant 
and  his  family,  as  well  as  to  his  property,  would  be  irre- 
parable ;  that  it  would  result  in  the  loss  of  health  and 
comfort  to  his  faipily,  of  patronage  to  his  hotel,  and  in  a 
ruinous  depreciation  of  the  value  of  his  property,  in  con- 
sequence of  the  unhealthy  efSuvia  that  would  arise  from 
the  stable,  the  collection  of  swarms  of  flies,  and  the  in- 
terminable stamping  of  horses  therein.  The  court  say 
that  the  statement  of  facts  contained  in  the  bill  must,  for 
the  purpose  of  obtaining  the  injunction,  be  considered  as 
true.  They  assume  as  facts  the  mere  opinion  of  the  com- 
plainant, as  to  the  irreparable  injury,  to  wit,  that  it  will 
result  in  the  loss  of  health  and  comfort  to  the  complain- 
ant and  his  family,  in  the  loss  of  patronage  to  his  hotel, 
and  in  a  ruinous  depreciation  to  the  value  of  his  property, 
in  consequence  of  the  effluvia  that  will  arise  from  the 
stable,  the  collection  of  swarms  of  flies,  and  the  inter- 
minable stamping  of  horses  therein.  If  the  allegations 
of  the  bill  are  to  be  taken  as  true,  then  the  nuisance  is 
established,  and  there  is  no  necessity  of  a  trial  at  law  to 
establish  the  fact.  The  injury  being  irreparable,  the  pro- 
priety of  the  injunction  cannot  be  questioned.  But  I  do 
not  think  the  authorities  support  such  a  ]|€pitiott*    Vlie 
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priociple  upon  which  the  court  acts,  to  be  collected  from 
the  cases,  is  this :  if  the  nuisance  is  adonitedj  or  if  the  erec- 
tion contetnplated  must,  from  its  character,  necessarily  be 
a  nuisance  to  the  complainant,  and  his  legal  remedy  is 
not  adequate,  the  court  will  enjoin  it.  A  livery  stable,  if 
properly  kept,  is  not  prima  facie  a  nuisance  to  neighbor^ 
ing  dwellings.  In  9  Georgia  Rep.  840,  the  court  says, 
^'But  to  do  this"  (that  is  keep  the  stable  in  such  a  way  as 
that  it  will  not  be  a  nuisance) ''  requires  extreme  vigilance 
on  the  part  of  the  proprietor.  The  leaves  and  manure  are 
to  be  removed,  and  the  stalls  sprinkled  with  lime-water 
daily.  Will  this  be  done  ?  What  security  has  the  com- 
plainant that  this  extraordinary  care  will  be  bestowed  ?" 
But  was  not  the  defendant  entitled  to  the  benefit  of  the 
presamption  that  he  would  conduct  his  business  in  a  law- 
ful manner?  Is  it  right  for  this  court  to  interrupt  a  man 
in  carrying  on  a  lawful  trade,  upon  the  assumption  that 
he  will  conduct  it  in  such  a  manner  as  to  render  it  a  nui- 
sance to  his  neighbors  ? 

The  business  which  these  defendants  propose  establish- 
ing is  a  lawful  one.  Just  such  a  manufacturing  establish- 
ment as  they  propose  erecting  exists  in  numbers  in  all 
our  large  towns  where  manufactories  exist  to  any  extent 
They  exist  in  the  very  centre  of  our  cities  and  villages, 
with  dwelling  houses  all  around  them ;  and  there  is  no 
instance,  to  my  knowledge,  where  they  have  been  held 
to  be  nuisances.  They  are  not  considered  in  our  commu- 
nity, and  I  do  not,  therefore,  feel  myself  at  liberty  to  de- 
clare this  one  to  be  prima  facie  a  nuisance.  In  what  re- 
spect 4p  the  complainants  allege  that  the  contemplated 
mann&ctory  will  prove  a  nuisance  ?  They  allege  that  it 
will  destroy  the  comfort  and  quiet  of  the  complainant 
Wolcott's,  family,  and  make  his  dwelling  house  and  pre- 
mises unpleasant,  uncomfortable,  and  unsafe,  by  means 
of  the  noise  necessarily  attending  the  working  of  such  a 
steam  engine  and  machinery,  the  increased  liability  to 
fire  therefrom,  and  other  matters  necessarily  and  usually 
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connected  with  such  establishments,  and  his  £Eimilj  will 
be  compelled  to  live  in  great  discomfort  and  in  a  con- 
tinual state  of  apprehension  and  alarm.  And  the  other 
complainants  allege  that  they  believe  that  the  said  engine 
and  machinery,  by  the  noise  made  in  working  the  same, 
and  by  the  smoke  and  cinders  therefrom,  and  increased 
liability  to  fire  in  and  about  the  same,  and  other  matters 
connected  therewith,  will  be  a  nuisance  to  them  and  their 
dwellings,  and  will  greatly  and  permanently  depreciate 
the  value  of  their  said  dwelling  houses  and  premises.  It 
is  the  noise,  then,  and  smoke  and  cinders,  and  danger 
from  fire,  that  will  make  this  manufactory  a  nuisance  to 
the  complainants.  Is  the  court  to  assume  that  the  ordi- 
nary running  of  a  twenty  horse  power  steam  engine, 
driving  lathes  and  planing  machines,  will  be  such  an  an- 
noyance to  the  neighborhood  as  to  justify  the  court  in 
enjoining  the  carrying  on  such  a  business  in  the  neigh- 
borhood of  half  a  dozen  dwellings  ?  I  think  not  As  to 
the  smoke  and  cinders — if  the  steam  engine  is  driven  in 
such  a  way  as  to  throw  them  into  and  upon  the  dwellings, 
BO  as  to  annoy  their  inmates — ^against  such  annoyance  this 
court  will  protect  the  complainants.  But  the  court  will 
not  assume  that  such  consequences  are  to  follow.  They 
are  not  the  necessary  results  of  driving  such  a  power. 
And  as  to  the  danger  from  fire,  experience  proves  that 
the  apprehensions  of  the  complainants  are  not  well 
founded  in  this  particular. 

The  location  which  the  defendants  have  selected  does 
not  manifest  a  disposition,  on  their  part,  to  annoy  the 
complainants  or  to  injure  their  property.  There  are  seve- 
ral acres  of  vacant  land  in  the  tract  they  have  selected, 
and  but  a  few  dwelling  houses  in  the  immediate  vicinity. 
The  site  is  a  very  advantageous  one  for  their  business.  The 
vicinity  of  the  railroads  and  canal,  and  their  depots,  is 
much  more  suitable  for  manufacturing  establishments 
than  for  dwelling  houses.  It  is  not  very  likely  that 
dwelling  houses  of  the  first  class  will  be  erected  any 
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nearer  the  depots  than  the  proposed  bailding  of  the  de- 
fendants. If  the  court  declares  that  no  such  manufactur- 
ing establishments  as  the  defendants  propose  shall  be 
erected  on  this  tract,  then  the  land  between  this  location 
and  the  canal  will  probably  be  occupied  by  small  tene- 
ments or  work  shops  of  an  inferior  kind.  This  court 
may,  by  its  action,  do  a  great  injury  to  trade,  and  lessen 
the  value  of  other  property,  which  is  as  much  to  be  re- 
garded as  the  complainants'.  Should  the  consideration, 
that  some  fifteen  years  ago  these  "six  cottages"  were 
erected  on  State  street,  and  three  years  ago  a  small  tene- 
ment on  this  tract  of  land,  prevent  that  land  which  lies 
adjacent  to  the  canal  and  railroad,  and  from  its  position 
80  well  adapted  for  manu&ctories,  from  being  occupied 
by  all  factories  driven  by  steam  engines  ?  It  appears  to 
me  that  the  noise  of  this  twenty  horse  power  steam  en- 
gine, its  smoke  and  cinders,  will  not  add  much  to  the 
same  annoyances  which  now  exist  from  the  bells  and 
steam  whistles,  smoke  and  cinders,  proceeding  from  ma- 
chinery used  on  the  railroads  and  canal. 

I  am  of  the  opinion  that  the  injunction  should  be  dis- 
solved with  costs. 


Obadiah  Culver  vs.  Johk  and  William  Culver. 

An  admiaistrator  cannot  purchase  at  his  own  sale,  either  by  himself  or  throngh 
the  intervention  of  another.  It  is  not  necessary  to  prove  fraud  in  order  to 
set  aside  sach  a  sale  in  equity. 

The  facts  of  this  case  considered,  which  are  held  sufficient  to  establish  the  iact» 
that  the  purchase  was  made  for  the  administrator,  notwithstanding  the  de- 
nial of  the  answer. 


W.  Halstedy  for  complainant. 
H.  V.  SpecTy  for  defendants. 
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The  Chakcsllor.  William  Culver,  the  &ther  of  the 
complainant,  died  seized  of  a  small  house,  and  a  few  acres 
of  land  attached,  in  the  county  of  Middlesex.  He  left 
the  complainant  and  a  daughter,  then  in&nts  of  tender 
years,  his  heirs  at  law.  His  brother,  John  Culver,  one  of 
the  defendants,  took  out  letters  of  administration  upon 
his  estate.  He  obtained  an  order  of  the  Orphans  Court 
of  the  county  of  Middlesex  to  sell  the  real  estate  of  the 
intestate  to  pay  his  debts.  By  virtue  of  this  order,  the 
defendant  sold  the  house  and  lot  of  land  in  question.  The 
bill  charges  that  the  administrator  was  the  purchaser  at 
this  sale,  and  though  the  property  was  struck  off  to  his 
son,  William  Culver,  yet,  in  truth,  the  purchase  was  made 
for  John  Culver,  who  now  holds  the  title. 

The  only  question  in  the  cause  is,  whether  William  Cul- 
ver was  the  real  purchaser  at  the  sale,  or  whether  he  acted 
as  the  agent  of  his  father,  the  administrator,  and  acted,  or 
suffered  his  name  to  be  used,  merely  for  the  purpose  of 
transmitting  the  title  to  his  father  ? 

We  have  the  answer  both  of  John  and  William  Culver. 
They  declare  that  William  was  the  real  and  bona  fde  pur- 
chaser at  the  sale ;  that  there  was  no  understanding  be- 
tween them  in  reference  to  the  purchase,  and  that  William 
purchased  for  himself,  without  the  knowledge  of  his  father, 
or  any  previous  consultation  with  him. 

^Notwithstanding  this  unqualified  denial,  I  think  the 
fact  is  established,  by  the  evidence  in  the  cause,  that  the 
property  was  purchased  by  William,  not  for  himself,  but 
as  the  mere  agent  of  his  father. 

The  first  fact  is  this — the  sale  was  confirmed  by  the  Or- 
phans Court,  at  the  term  of  December,  1835,  and  on  the 
26th  of  February  following  the  title  to  the  property  was 
in  the  administrator,  by  virtue  of  a  deed  from  his  son, 
who  was  the  purchaser  at  the  administrator's  sale.  It 
does  not  appear  when  the  deed  was  made  by  the  adminis- 
trator to  William.  The  deed  is  not  produced,  and  no 
reason  is  given  for  its  uonproduction.    It  was  not  re- 


1866.]  CASES  IN  CHANCERY.  217 

Oiil^rer  v.  OaWer. 

corded.  The  date  of  that  deed  is  not  given  ns,  although 
ite  date  is  of  considerable  importance  in  its  bearing  upon 
this  issue.  But  without  prejudicing  the  defendant,  John 
Culver,  by  any  of  these  considerations,  the  fact  is  before 
us,  that  within  two  months  after  the  administrator's  sale, 
the  title  was  vested  in  the  administrator,  through  the  in- 
strumentality of  the  administrator's  son.  The  &ct,  that 
the  purchase  was  made  by  the  son  of  the  administra- 
tor, and  that,  so  soon  after  the  purchase,  the  property  was 
conveyed  by  the  son  to  the  father,  is  some  evidence,  stand- 
ing without  explanation,  that  the  father  was  the  real  pur- 
chaser through  the  interposition  of  his  son. 

The  next  fSftct  is  an  important  one.  The  bill  charges 
that  the  property  was  struck  off  at  the  sale  to  William 
Culver.  It  turns  out,  upon  the  examination  of  Mr.  Mundy, 
who  was  the  crier  at  the  sale,  that  •William  Culver  was  not 
present  at  the  sale,  and  that  the  bid  of  one  hundred  dollars 
was  made  by  one  Vanderbelt,  who  was  present  and  made 
the  bid,  and  who,  when  the  property  was  struck  off,  gave 
in  the  name  of  William  Culver.  Now,  upon  an  examina- 
tion of  the  bill,  it  is  very  evident  that  the  counsel  who 
drew  it  was  under  the  impression  that  William  Culver 
was  present  at  the  sale,  and  made  the  bid  himself.  It  is 
not  at  all  strange  that  the  complainant  should  not  have 
been  acquainted  with  the  fact,  that  William  was  not 
personally  present,  and  that  Vanderbelt  acted  for  him. 
The  sale  took  place  some  eighteen  years  prior  to  the 
filing  of  the  bill,  and  when  the  complainant  was  only 
about  six  years  of  age.  The  fact  to  which  we  have  alluded 
is  one  of  which,  of  course,  the  complainant  could  have  no 
personal  knowledge,  and  one  about  which  it  would  not 
naturally  occur  to  him  to  institute  any  inquiry.  He  rea- 
sonably, and  veiy  naturally,  took  it  for  granted  that 
William  Culver  personally  bid  for  the  property.  But  it 
is  very  singular,  if  this  purchase  by  William  was  a  Inmd 
fde  one,  and  made  for  himself,  and  not  for  his  father,  as 
he  alleges,  that  both  he  and  his  father,  by  their  ^answers, 
Vol.  ni.  t  • 
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should  not  reveal  the  fietct  how  this  sale  was  niade ;  but 
that  they,  finding  the  complainants  under  a  misappre- 
hension as  to  the  real  state  of  fitcts  under  which  the  bid 
was  mad£,  and  the  property  struck  off,  should  leave  the 
complainant  under  that  misapprehension  of  the  circum- 
stances. The  £Bkct  is  an  important  one ;  its  concealment 
betrays  a  want  of  the  mens  sibi  ccmscia  recti.  The  when 
and  where,  and  the  circumstances  under  which  Vander- 
belt  was  called  upon  by  William  Culver  to  act  as  his 
agent  at  that  sale,  would  have  gone  £Eur  to  show  the  bona 
fdes  of  the  transaction.  The  concealment  of  the  fiact, 
which  would  have  led  unavoidably  to  an  explanation  as 
to  these  several  particulars,  looks  very  much  as  if  it  was 
desirable  to  avoid  such  explanation. 

Again.  William  Culver,  at  the  time  of  the  sale,  was 
under  the  age  of  twenty-one  years,  living  with  his  &ther, 
and  under  his  father's  control.  The  fact  of  his  age  is 
sufficiently  proved  by  a  sister  of  John  Culver,  who  says 
that  William  Culver  is  one  and  a  half  years  younger  than 
her  son,  and  that  her  son  was  forty-one  years  of  age  on 
the  28d  of  September,  1854.  The  bill  charges  that,  at 
this  time,  William  Culver  had  no  means  of  his  own,  and 
that  it  was  not  within  his  power  to  raise  the  purchase 
money,  as  little  as  it  was.  The  answers  are  content  to 
say  that  William  was  abundantly  able.  In  consideration 
of  the  fact  that  he  was  under  age,  it  was  incumbent  on 
the  defendants  to  have  shown  from  what  source  he  de- 
rived his  means  to  enablebim  to  make  such  a  purchase. 
There  is  another  fact  to  be  taken  in  connection  with  the 
one  we  have  been  just  considering,  it  is  that  William 
never  did  pay  the  consideration.  His  father  paid  the  con- 
sideration to  the  estate.  It  is  alleged  that  William  con- 
veyed to  his  father  for  the  consideration  of  one  hundred 
and  twenty-five  dollars,  being  twenty-five  dollars  more 
than  William  gave  for  the  property.  And  this  twenty- 
five  dollars  has  never  been  paid  to  William.  The  reason 
given  is,  that  as  it  turned  out  a  bard  bargain,  the  advance 
of  twenty-five  doUars^was  never  exacted. 
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John  Culver,  the  administrator,  gives  as  the  reason  why 
he  purchased  of  his  son,  that  the  widow  urged  him  to  do 
so;  that  she  was  fearful  William  would  sell  to  some 
stranger,  and  make  trouble  for  her ;  and  he  says  it  was 
to  provide  for  her  and  her  children  a  home  that  he  con- 
sented, at  her  urgent  solicitation,  to  make  the  purchase. 
These  fects  are  not  proved,  or  attempted  to  be  proved. 
They  are,  however,  inconsistent  with  another  &ct,  which 
the  defendant,  "William  Culver,  in  his  anxiety  to  prove 
that  he  gave  full  value  for  the  property,  proved,  and  that 
feet  is,  that  he  ofiered  to  sell  the  property  to  William 
Roller  for  the  same  price  he  gave  for  it  This  is  incon- 
siBtent  with  his  allegation,  that  his  inducement  to  pur- 
chase was  to  make  a  home  for  the  widow. 

I  think  the  evidence  sufficiently  establishes  the  fact, 
that  the  administrator  was  himself  the  purchaser  through 
the  intervention  of  his  son.  This  fact  being  established, 
the  sale  must  be  set  aside.  It  is  not  necessary  for  the 
complainant  to  show  that  there  was  any  actual  fraud  in 
the  sale.  Scoit  v.  Gamble  et  al.y  1  Stockton  218.  The  in- 
quiry therefore,  as  to  whether  the  property  brought  its  full 
value,  is  immaterial.  The  defendant,  John  Culver,  must 
be  declared  a  trustee  for  the  complainant  and  his  sister 
Louisa,  and  he  must  be  decreed  to  convey  the  property 
to  them  upon  such  equitable  terms  as  the  court  shall  di- 
rect. 

There  must  be  an  account  taken  of  the  rents  and  profits 
during  the  period  that  John  Culver  has  had  possession. 
He  must  be  charged  with  these,  and  be  credited  with  the 
one  hundred  dollars  and  the  interest  from  the  time  he  paid 
it  to  the  estate ;  and  he  must  be  credited,  also,  with  the 
sum  he  paid  the  widow  for  her  dower,  and  the  interest 
fix>m  the  lime  of  such  payment 
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Albxakdbe  DvTsnx  vs.  Maby  Sktmoub. 

The  genenl  rule  is,  that  a  tnuCee  cannot  bring  his  sait  in  his  own  oaina,  bat 
that  the  party  having  the  beneficial  interest  most  be  associated  with  hiaii 


JR.  Adrian^  for  complainant 
A.  V.  Schsnckj  for  defendant 

The  Chancbllob.  The  suit  is  for  the  foreclosare  and 
sale  of  mortgaged  premises.  The  mortgage  was  made  by 
the  defendant  and  her  then  husband,  Samuel  Seymour, 
since  deceased,  to  Robert  Boggs  and  James  Boggs,  exe- 
cutors of  the  will  of  Robert  Morris,  deceased,  to  secure 
the  payment  of  a  bond  conditioned  for  the  payment  of 
nine  hundred  dollars,  given  by  Samuel  Seymour  to  the 
said  executors.  The  bond  and  mortgage  bear  date  the  19th 
of  July,  1815.  This  nine  hundred  dollars  was  a  loan  of 
that  amount,  by  the  said  executors,  to  one  William  Myer, 
who  actually  received  the  money.  But  it  was  made  alto- 
gether upon  the  security  of  this  mortgage.  On  the  15th 
of  July,  1815,  the  said  William  Myer,  with  John  E.  Myer 
as  his  surety,  executed  and  delivered  to  Samuel  Seymour 
their  bond  to  secure  nine  hundred  dollars,  which  was  the 
consideration  Seymour  received  for  the  mortgage  in  ques- 
tion. There  is  no  dispute  as  to  Hxe  bona  fdes  of  the  ori- 
ginal transaction.  Maiy  Seymour,  the  defendant,  is  a 
sister  of  William  Myer,  and  it  was  an  act  of  friendship 
towards  him  that  the  defendant  and  her  husband  gave 
the  mortgage  security  for  the  loan. 

Since  the  execution  of  the  mortgage,  Samuel  Seymour 
has  deceased,  leaving  his  wife,  Mary  Seymour,  tiie  de- 
fendant, his  sole  devisee  and  legatee  and  sole  executrix  of 
his  will. 
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On  the  28th  of  May,  1817,  the  said  executors  of  Bobert 
Morris  assigned  the  bond  and  mortgage  to  Robert  Boggs. 

On  the  20th  of  April,  18S4,  the  executors  of  Bobert 
Boggs  assigned  the  bond  ai4knortgage  to  Rachael  F.  Ban* 
dolph,  the  step-daughter  of  William  Myer. 

On  the  29th  of  May,  1848,  Henry  A.  Van  Dyke  and  his 
wife  (the  said  Bachel  F.  Bandolph)  assigned  the  said  bond 
and  mortgage  to  the  said  William  Myer. 

On  the  9th  of  May,  1853,  the  said  William  Myer  as- 
signed the  said  bond  and  mortgage  to  the  complainant 

The  bill  alleges  that  the  assignment  of  Van  Dyke  and 
wife  to  William  Myer  was  in  trust  for  Bachael  F.  Van 
Dyke ;  and  that  the  assignment  of  William  Myer  to  the 
complainant  was  updh  a  like  trust ;  and  that  the  com- 
plainant still  holds  the  bond  and  mortgage  as  the  trustee 
of  the  said  Bachael.  On  behalf  of  the  defendant,  it  was 
objected,  at  the  hearing,  that  the  cause  ought  not  to  go  to 
a  final  decree,  because  the  necessary  parties  are  not  be- 
fore the  court. 

The  general  rule  is,  that  a  trustee  cannot  bring  his  suit 
in  his  own  name,  but  that  the  party  having  the  beneficial 
interest  must  be  associated  with  him.  WiUink  v.  The 
Morris  Ocmal  and  Banking  Cb.,  and  cases  there  cited  by  court 
and  counsel.  3  Green's  Ch.  Rep.  390.  The  objection  was 
well  taken  at  the  hearing.  MaUn  v.  McUin  cmd  oihersy  2 
J.  C.  JRep.  238.  And  in  some  cases  the  objection  for 
want  of  parties  will  prevail  even  on  an  appeal.  Baker  v. 
BiddUj  1  Bald.  C.  C.  Rep.  403 ;  The  Mech.  Bank  of  Alex- 
andria V.  SeUmSj  1  Peters  306. 

There  is  great  propriety  that  the  rule  should  prevail  in 
this  case.  The  merits  of  the  case  are  involved  in  the 
question — whether  the  assignment  by  Van  Dyke  and  wife 
was  in  fiEtet  in  trust  for  Bachael  Van  Dyke  ?  K  it  was  not, 
then  the  complainant  is  not  entitled  to  a  decree ;  for  as 
the  bond  and  mortgage  were  given  to  secure  a  debt  of 
William  Myer,  an  assignment  of  them  to  him  in  his  own 
right  extinguished  them  as  such  securities,  and  he  had  no 
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right  to  make  the  subsequent  assigament  of  them  to  the 
oomplaiuant 

The  cause  must  stand  over  until  Heniy  A.  Van  Dyke 
and  Bachael  his  wife  axe  mail  parties. 


Thbodobb  Martih  vs.  Andrew  Melvillb  and  others. 

A  bond  was  made  with  the  following  oonditioo,  that  if  any  defiuilt  ahoald  be 
made  in  the  payment  of  the  interest,  or  any  part  thereof,  on  any  day  where- 
on the  same  should  be  payable  and  remain  in  arrear  and  unpaid  for  the 
space  of  thirty  days,  then  and  from  thenoeforlh,  that  is,  after  the  lapse  of 
thirty  days,  the  principal  sum  of  $1000,  with  AU  arrearages  of  interest  there- 
on, ahoald  at  the  option  of  the  obligee  or  his  representatives,  become  and 
be  doe  and  payable  immediately  thereafter,  although  the  period  limited  in 
•aid  bond  or  obligation  for  the  payment  of  the  said  sum  of  $1000  might  not 
then  have  expired.  Held,  in  Baldwiu  v.  Fan  Vortit,  2  Sioeki^m  577,  that 
time  was  the  essence  of  the  contract,  and  that  the  court  will  not  relieve  the 
party  in  de&alt,  unless  he  can  offer  some  good  excoae,  as  mbtake  or  acci- 
dent, for  such  default. 

Where  there  ia  a  mistake  on  the  part  of  the  obligee,  such  as  would  happen  to 
prudent  men,  and  also  where  there  has  been  a  waiver  of  the  defiiolt  oo  the 
part  of  the  obligor,  the  coart  will  relieve. 


(7.  Boice  and  J.  F.  Randolph^  for  complainant. 

W.  L  JeUiff^  for  defendants. 

The  Chancbllob.  In  the  case  of  Van  Vwsi  v.  JBaldtcmj 
decided  in  October  term^  1866,  reported  1  Stockton  677,  it 
was  held,  that  the  defendant,  having  made  de&ult  in  pay* 
ment  of  the  interest  due  on  his  bond  at  the  time  specified 
for  its  payment,  the  principal  money  became  due,  and  the 
court  would  not  relieve  him.  The  bond  in  that  case  was 
similar  in  its  terms  to  the  one  in  controversy  between 
these  parties.  It  was  made  a  condition  of  the  bond,  that 
if  any  default  should  be  made  in  the  payment  of  the  in- 
terest, or  any  part  thereof,  on  any  day  whereon  the  same 
should  be  payable,  and  the  same  should  remain  in  arrear 
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and  unpaid  for  the  space  of  thirty  days,  then  and  from 
thenceforth,  that  is  after  the  lapse  of  the  said  thirty  days, 
the  principal  sum  of  f  1000,  with  all  arrearages  of  interest 
thereon,  should,  at  the  option  of  the  obligee  or  his  repre* 
sentative,  become  and  be  due  and  payable  immediately 
thereafter,  although  &e  period  limited  in  said  bond  or  ob- 
ligation for  the  payment  of  the  said  sum  of  f  1000  might 
not  then  have  expired. 

In  the  case  of  Van  Vorst  v.  Baldvnn,  the  court  did  not 
doubt  its  power  to  relieve  the  obligor  upon  sufficient  cause 
shown.  But  in  that  case  there  was  no  excuse  for  the  de- 
&ult ;  and  for  aught  that  appeared  in  the  case,  the  defend- 
ant was  guilty  of  gross  negligence  and  obstinacy  in  not 
paying  his  interest  money  according  to  the  condition  of 
his  bond. 

But  these  defendants  present  a  very  different  case  by 
their  answer ;  and  as  the  cause  is  set  down  upon  bill  and 
answer,  the  answer  must  be  taken  as  true,  and  the  de- 
fendants be  entitled  to  the  benefit  of  it. 

They  allege,  in  the  first  place,  that  the  default  was 
through  mistake,  on  their  part,  as  to  the  time  the  interest 
fell  due ;  and  as  they  state  the  circumstances,  the  mistake 
was  a  very  natural  one.  The  bond  is  dated  March  1st, 
1854,  conditioned  to  pay  91000  on  the  Ist  March,  1857, 
with  interest  payable  on  the  first  days  of  May  and  No- 
vember in  each  year.  Thus  ten  dollars  interest  became 
due  on  the  1st  of  May,  1854,  which  was  two  months  after 
the  making  of  the  bond.  The  defendants  state,  that  when 
they  gave  the  bond,  they  did  not  notice  that  it  was  drawn 
in  this  way,  and  thus  fell  into  the  mistake.  I  think  a  mis- 
take of  this  kind,  made  under  such  circumstances,  is  suf- 
ficient, of  itself,  to  justify  the  court  in  relieving  the  de- 
fendants. 

But  there  are  other  facts  which  show  the  neglect  was  a 
sheer  mistake  or  misapprehension  of  the  defendants,  and 
that  the  complainant,  by  his  conduct,  has  waived  the  for- 
feiture. 
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About  the  middle  of  October,  1854,  the  complainant 
wrote  to  the  defendants,  that  the  whole  amount  of  the 
bond  was  due,  in  consequence  of  the  defbult  in  not  pay- 
ing the  ten  dollars  due  on  the  1st  of  May.  The  defend- 
ants  went  immediately  to  the  complainant,  and  informed 
him  of  their  mistake.  The  complainant  agreed  to  take 
the  ten  dollars,  if  the  defendants  would  then  pay  up  the 
interest  to  the  first  of  November,  to  which  the  defend- 
ants assented,  and  tendered  the  money.  The  complainant 
then  refused  to  take  the  money,  unless  the  defendants 
would  pay  hitn  the  fiirther  sum  of  twenty-two  dollars, 
which  he  then,  for  the  first  time,  alleged  he  had  incurred 
about  getting  the  mortgage.  On  the  first  of  November, 
when  the  first  half  year's  interest  fell  due,  the  defendants 
made  a  legal  tender  of  the  amount  to  the  complainant, 
which  he  refused  to  accept. 

Under  all  these  circumstances,  the  defendants  ought  to 
be  relieved  from  the  forfeiture.  I  shall,  therefore,  decree 
the  defendants  to  pay  the  interest  due  on  their  bond  on 
the  first  day  of  May  last  past  within  five  days  after  a  ser- 
vice upon  them  of  a  certified  copy  of  the  decree,  each 
party  to  pay  his  own  costs.  If  the  money  is  not  paid  at 
the  day,  a  decree  of  foreclosure  and  sale  will  be  ordered 
to  pay  the  whole  amount  of  principal  and  interest  secured 
by  the  bond. 


Thomas  Little  vs.  M.  H.  Coopeb  and  others. 

The  holder  of  a  promuaory  note,  which  has  come  to  hia  hauds  after  maton'ty, 
holds  it  subject  to  every  equity  which  the  drawer  or  endorser  had  against 
the  holder  of  the  note  when  it  fell  dae. 

The  complainant  filed  his  billi  and  obtained  an  iignnction  to  stay  a  sait  at  law 
against  him,  as  the  drawer  of  a  promissory  note,  upon  the  gruund  that  it 
was  obtained  from  him  by  fraud,  and  that  it  had  been  paid  before  it  came  to 
the  hands  of  the  defendant,  who  reoeired  it  after  matarity.  •  Upon  tiie  ooia* 
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log  io  of  the  answer  deoying  the  fraud,  the  iDJanctioii  wai  dieBolved.  The 
complainant  proceeded,  and  brought  the  caase  to  final  hearing.  Held,  that 
as  the  fmod  waa  not  proved,  the  court  would  not  hold  the  caae  for  decition 
opou  the  other  question— whether  the  note  was  paid  off  before  it  came  to 
the  bands  of  the  holder,  although  if  such  payment  was  made,  the  oomplaio- 
sDt  was  not  liable  to  pay  the  note. 


M,  Beasleyy  for  complainant. 
A,  B.  Woodruffs  for  defendants. 

The  Chancellor.  The  matter  of  fraud  involved  in 
this  controversy  is  satisfactorily  disposed  of  by  the  an- 
swers and  the  evidence.  The  complainant  is  the  bona  fide 
holder  of  the  promissory  note  in  question ;  but  having 
received  it  after  maturity,  he  holds  it  subject  to  every 
equity  which  the  drawer  or  endorser  had  against  the 
holder  of  the  note  when  it  fell  due,  and  subsequently, 
until  notice  that  he  had  parted  with  it. 

If  Moses  Kanouse  paid  the  note  while  it  was  in  the 
hands  of  William  R.  Winans,  the  complainant  is  entitled 
to  the  benefit  of  that  payment ;  and  Matthew  H.  Cooper, 
to  whom  the  note  was  subsequently  assigned,  cannot  re- 
cover against  the  complainant,  who  was  a  subsequent  en- 
dorser to  Kanouse. 

This  is  the  only  question  which  remains  to  be  settled ; 
but  it  is  a  question  which,  I  think,  this  court  ought  not 
to  decide  under  the  circumstances  in  which  it  is  pre- 
sented. 

Prior  to  the  exhibiting  of  this  bill,  Cooper  had  com- 
menced a  suit  at  law  upon  the  note  against  Little.  On 
filing  the  bill,  an  injunction  was  granted  to  stay  the  suit 
at  law,  on  the  ground  that  the  note  was  procured  from 
the  complainant  fraudulently,  and  that  the  several  defend- 
ants were  combining  together  fraudulently  to  get  from 
the  complainant  the  amount  due  upon  the  note.  It  now 
appearing  that  the  allegation  of  fraud  was  groundless,  it 
leaves  the  case  before  this  court  upon  the  naked  question 
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— ^whether  Eanouse  paid  the  note  while  it  was  in  the 
hands  of  Winans  after  maturity,  and  before  he  assigned 
it  to  the  defendant.  Little.  This  court  would  not  assume 
jurisdiction  of  the  case  for  the  purpose  of  trying  that 
question.  It  is  properly  a  question  for  a  jury  before  a 
court  of  law.  But  it  is  said,  that  the  court  having  joris- 
diction  of  the  case  on  other  grounds,  it  is  proper  it  should 
decide  the  question  which  is  thus  incidentally  presented, 
and  put  an  end  to  the  controversy  between  the  parties ; 
that  the  jurisdiction  of  the  court  having  rightfully  at- 
tached, the  cause  will  be  retained  for  the  purposes  of 
relief.  It  is  true  the  court  sometimes  acts  on  this  prin- 
ciple ;  but  it  appears  to  me  there  would  be  manifest  im- 
propriety in  following  that  rule  in  the  present  instance. 
The  injunction  restraining  the  suit  at  law  has  been  dis- 
solved, and  the  court  of  law  has  reassumed  its  jurisdic- 
tion of  the  case,  or  more  properly  speaking,  the  defend- 
ant. Cooper,  has  been  permitted  to  prosecute  his  suit  at 
law,  and  try  the  question,  which  this  court  is  now  urged 
to  decide,  before  another  tribunal.  Suppose  that  tribunal 
should  decide  one  way,  and  this  court  another  ?  A  con- 
flict of  jurisdiction  would  thus  be  created  between  the 
two  tribunals,  to  be  attributed  entirely  to  the  action  of 
this  court.  The  injunction  having  been  dissolved,  the 
jurisdiction  of  this  court  over  all  questions  involved  in 
the  suit  at  law  ceased.  From  anything  appearing  to  the 
contrary,  it  may  be  that  the  plaintiff  in  the  suit  at  law 
has  already  obtained  judgment,  and  the  question  alluded 
to  may  already  be  decided. 

It  appears  to  me  very  clear  that  the  only  course  to  be 
taken  is  to  dismiss  this  bill  without  prejudice  to  the  rights 
of  the  complainant.  This  leaves  the  parties  to  their 
remedy  at  law. 
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E.  H.  IsHAH  and  W.  S.  Wbtmorb  vs.  The  Delawarb^ 
Lagkawana,  and  Western  Bailroad  Compakt. 

Where  lands  are  conveyed  in  tmst  for  the  benefit  of  third  parties  and  their 
chUdren  (yet  anbom),  snch  tmat  cannot  be  revoked  or  annulled,  though  the 
trustee  and  all  the  beneficiaries  who  are  in  being  nnite  in  reoonveying  the 
lands  to  the  donor  free  of  the  trust 

Where  lands  are  held  in  tnist,  with  power  and  under  a  direction  contained  in 
the  tmst  deed  to  sell  after  a  certain  time,  and  in  the  mean  time  to  lease 
them  and  dispose  of  the  rents  in  a  certain  way,  the  tmstee  cannot  sell  the 
lands  before  the  appointed  time  without  breach  of  tmst ;  and  if  he  attempt 
so  to  do,  either  the  sale  will  be  void,  or  the  grantee  will  hold  the  property 
subject  to  the  trast;  but  it  seems  that  the  trastee  may  confirm  the  sale  after 
the  appointed  time  for  selling  has  arrived. 

la  such  case,  if  the  grantee  find  a  new  purchaser  for  the  property,  and  consent 
that  the  purchase  money  be  paid  into  court  to  abide  the  disposition  of  the 
Chancellor,  and  if  the  trustee  approve  the  sale  and  join  in  the  conveyance, 
the  title  of  such  new  purchaser  will  be  valid  and  free  firom  the  tmst,  and 
will  receive  the  sanction  of  the  court. 


In  December,  1884,  Thomas  Gibbons  Trambnll  con- 
veyed to  his  father,  John  M.  Trumbull,  in  fee,  285  acres 
of  land,  at  Elizabeth  Port,  in  (nest,  to  be  leased  until  April 
1st,  1840,  and  the  rents  paid  to  the  said  Thomas's  two 
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sisters,  A.  and  S.,  and  after  that  date  to  be  sold  for  the 
highest  price  they  woold  bring,  the  proceeds  to  be  in- 
vested, the  interest  paid  to  said  sisters  during  life,  and  to 
their  children  after  their  death,  until  the  youngest  child 
should  be  twenty-one,  and  then  the  principal  to  be  paid 
to  the  said  children  in  equal  parts  per  capiia. 

At  the  time  of  this  conveyance,  T.  G.  Trumbull  re- 
ceived from  his  father,  in  part  consideration  therefor, 
about  $4000 ;  which  sum  was  not,  nor  was  it  considered, 
an  adequate  consideration  for  the  property.  As  to  the 
residue,  the  deed  was  voluntary  on  his  part 

In  1886,  before  A.  and  S.  married,  but  after  they  had 
arrived  at  full  age,  they  joined  with  their  father,  the  trus- 
tee, in  a  reconveyance  of  the  land  to  T.  G.  Trumbull,  for 
the  nominal  consideration  of  $12,000,  for  which  amount 
he  gave  to  his  father  a  bond,  secured  by  a  mortgage  on 
pari  of  the  land,  which  bond  and  mortgage  were  subject 

to  the  same  trusts  as  those  contained  in  the  first  deed. 

• 

The  residue  of  the  land,  not  contained  in  the  mortgage, 
is  now  valued  at  $1400  per  acre,  land  having  largely  in- 
creased in  value.  A.  and  S.  afterwards  married,  and  now 
have  children,  who  are  made  defendants  in  this  cause. 

In  1840,  judgments  were  recovered  against  T.  Q.  Trum- 
bull, and  the  land  was  sold  under  them,  and  the  planti& 
claim  title  through  this  sale.  In  1854,  they  entered  into 
articles  of  agreement  with  the  Delaware  and  Lackawans 
and  Western  Railroad  Company,  to  sell  them  a  portion  of 
the  land  not  covered  by  the  $12,000  mortgage,  and  the 
company  having  declined  to  fulfil  the  agreement,  in  con- 
sequence of  the  state  of  the  title  as  above  exhibited,  the 
bill  in  this  case  was  filed  to  enforce  a  specific  perform- 
ance. 

A.  0.  Zabriskkj  for  the  complainants,  contended — 
I.  That  the  reconveyance  to  T.  G.  Trumbull  had  the 
effect  of  vesting  the  property  in  him  free  of  the  trusts — 
in  other  words,  had  the  effect  of  revoking  the  trusts. 
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The  daughters  joined  in  the  deed,  and  there  were  no 
other  parties  in  being  at  the  time  who  had  any  interest 
whatever  in  the  trusts.  Where  a  trust  is  made  for  the 
benefit  of  a  party  without  his  knowledge,  it  may  be  re- 
voked prior  to  his  being  communicated  with.  2  Story's 
Eq.  Jvr.  §  972 ;  Beatson  v.  Beatscn,  12  Simons'  Rep.  281 ; 
2  Spencer's  Eq.  Jur.  55,  note.  It  is  against  the  policy  of 
the  law  to  tie  up  property. 

n.  The  conveyance  is  good  to  transfer  the  legal  title,  at 
all  events.  The  complainants  have  that;  and  although 
the  court  should  decide  that  the  property  remains  affected 
by  the  trusts,  and  should  hold  the  complainants  as  trus- 
tees, the  complainants  may  sell  as  such  trustees,  bringing 
the  money  into  court,  to  be  disposed  of  as  the  court  shall 
think  proper. 

m.  But  the  trustee,  by  keeping  the  ^12,000  mortgage 
and  by  other  acts,  has  confirmed  the  sale  to  T.  G.  Trum- 
bull. 

J.  P.  Bradley^  for  the  defendants,  contended  that  the 
trust  could  not  be  altered,  varied,  or  abrogated  by  any  or 
all  of  the  parties  in  being^  since  there  were  parties  then 
unborn,  who  have  since  come  into  existence,  whose  in- 
terests would  be  prejudiced  thereby;  and  referred  to  2 
%wr.  Eq.  Jur.  52,  882, 883 ;  Petre  v.  JSspinasse,  2  Mgl.  ^  K. 
496 ;  BUI  v.  Owretoriy  lb.  503 ;  Newton  v.  AskeWy  11  Beavan 
145. 

The  cases  which  hold  that  a  deed  of  trust  for  the  benefit 
of  creditors  may  be  revoked,  if  done  before  any  creditor 
be  communicated  with,  do  not  apply.  In  that  case,  the 
trust  is  created  for  the  donor's  own  benefit.  See  Walivyn 
V.  OoutiSj  3  Mer.  707 ;  1  Lead.  Ca.  in  Eq.  199,  note ;  Ameri- 
ewn^  note  215. 

Voluntary  trusts  will  in  general  be  enforced,  if  once 
constituted.  2  Story^  §  973 ;  1  Lead.  Ca.  Eq.  199,  214. 
When  voluntary  settlements  will  be  set  aside  in  favor  of 
subsequent  purchasers  of  real  estate — see  2  Spefnc.  Eq.  Jur. 

Vol.  ni.  u 
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288,  898;  Pidvertoft  v-  Puherioft,  18  Ves.  84;  Buckk  v. 
J!ffteA«B,  18Ve5. 101;  2  iSfo»y'«  Ja?.  Jtir.  §  426—486,  and 
note  (a)  to  18  Ves.  84,  by  PerX:mA.  When  set  aside  as  against 
subsequent  credUora — see  2  Spenc.  Eq.  Jur.  886,  note. 

W.  Pbnninoton,  master,  sitting  for  the  Chancellor,  who 
had  been  counsel  for  some  of  the  paities  before  his  ap- 
pointment. 

There  were  cestui  que  trusts  not  yet  bom  at  the  time 
John  M.  Trumbull  conveyed  the  property  to  his  son, 
Thomas  Gibbons  Trumbull,  hereafter  mentioned.  Neither 
of  the  sisters  of  the  said  Thomas  Gibbons  Trumbull, 
whose  children  are  contemplated  by  the  trust  deed,  mar- 
ried until  after  that  conveyance. 

The  important  inquiry  then  is,  did  the  conveyance  of 
22d  July,  1886,  from  John  M.  Trumbull  and  Anna  and 
Sarah  Trumbull,  the  cestui  que  trusts  then  in  life,  convey  a 
good  title  for  the  property  to  Thomas  Gibbons  Trumbull? 

The  question  really  comes  to  this,  was  there  any  power 
in  the  grantor  or  the  trustee  to  revoke  the  trusts  created  ? 
Having  actually  conveyed  the  land,  placed  it  in  the  hands 
of  a  trustee,  could  that  trust  be  put  an  end  to,  or  varied 
by  any  subsequent  act  of  the  grantor  7  The  plain  mean- 
ing of  the  trvM  was,  that  no  sale  of  the  property  was  to 
be  made  until  the  year  1840,  and  after  that  it  should  be. 
Many  considerations  may  induce  a  grantor  to  postpone 
the  day  of  sale  of  his  property,  and  it  is  essential  that 
such  directions  be  observed.  To  say  the  trustee  may  sell 
before  that  time,  is  entirely  to  vary  the  trust.  Nor  does 
it  alter  the  case  that  the  daughters  joined  in  the  convey- 
ance. Not  to  sell  until  April,  1840,  was  one  of  the  terms 
upon  which  the  grant  is  made,  and  a  trustee  cannot  be 
allowed  to  violate  his  trust,  even  though  it  may  be  sanc- 
tioned by  the  cestui  que  trusts  in  life  at  the  time. 

The  power  of  revocation  cannot,  I  think,  be  claimed 
upon  authorities,  when  the  property  has  passed  by  con- 
yeyance,  and  is  in  the  hands  of  the  trustee ;  and  there  ia 
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quite  a  discrepancy  in  them,  even  when  the  property  has 
never  been  passed  to  the  tnistee,  and  is  strictly  a  volun- 
tary conveyance. 

Petre  v.  Sspinassey  2  Myl.  ^  K,  496 ;  Roberts  v.  lAoyd^  2 
Becaxm  384 ;  Bycroft  v.  Christy^  2  Beavan  288 ;  OoUison  v. 
Patriekj  2  Keene  128,  are  all  cases  supporting  the  trust,  and 
denying  the  right  in  any  of  the  parties  to  set  aside  or  alter 
it  A  case  was  cited  on  the  argument,  by  the  counsel  of 
the  complainants  of  Beatson  v.  BeaisoTij  in  12  Simons  281, 
which  was  supposed  to  take  a  contrary  view  of  this  sub- 
ject. Upon  carefully  examining  that  case,  I  cannot  think 
it  as  full  on  the  subject  as  it  was  claimed  to  be,  and  is 
certainly  very  far  from  controlling  the  present  case. 

In  that  case,  a  single  woman  had  the  power  of  appoint- 
ment over  a  fund,  and  made  a  voluntary  appointment  of 
it  to  trustees,  without,  as  the  Vice  Chancellor  expressly 
states  in  his  opinion,  any  contract  with  any  human  being, 
and  altogether  voluntary,  not  to  say  grossly  absurd;  she 
afterwards  made  a  second  appointment  to  trustees,  and 
came  into  court  with  her  bill  to  take  the  funds  out  of  the 
hands  where  they  were  originally  placed,  and  the  court 
treated  the  first  appointment  as  a  nullity.  The  principle 
on  which  this  case  proceeds  is  very  similar  to  that  of  a 
debtor  who  conveys  property  in  trust  for  the  benefit  of 
creditors,  to  whom  the  conveyance  is  not  communicated ; 
in  such  case  the  debtor  may  revoke  the  deed.  I  take  this 
to  be  well  settled.  Acton  v.  Woodgate^  2  Mylne  ^  Keene 
492 ;  2  Story's  Eq.  Jur.  972,  note  3,  and  cases  there  cited. 
In  Beatson  v.  Beatson^  the  appointment  was  entirely  volun- 
tary ;  the  funds  had  never  been  disposed  of  under  the  first 
appointment,  but  remained  in  the  hands  of  the  original 
parties,  and,  under  the  peculiar  circumstances  of  that  case, 
the  first  appointment  was  treated  as  a  nullity,  and  the  de- 
cision placed  on  that  ground.  I  do  not  see  how  the  con- 
veyance in  the  case  before  us  can  be  treated  as  a  nullity, 
or  even  as  a  voluntary  conveyance.  Besides,  the  property 
was  legally  transferred  by  a  valid  deed,  duly  acknow- 
ledged and  recorded. 
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As  this  deed  was  made  by  the  trustee  before  the  first  of 
April,  1840,  it  was,  in  my  opinion,  contraty  to  the  express 
terms  of  the  trust,  and  did  not  convey  to  Thomas  Gibbons 
Trumbull  a  legal  estate. 

But  it  is  insisted,  by  the  complainants,  that  if  this  be 
so,  still  if  the  conveyance  made  by  the  trustee  was  recog- 
nised by  the  trustee  subsequent  to  the  first  of  April,  1840, 
and  the  sale  virtually  affirmed  by  him  after  that  period,  it 
vested  a  good  title.  My  construction  of  the  trust  is,  that 
a  sale  was  required  to  be  made  after  that  period,  and  at  all 
events,  that  a  sale  made  after  that  period  would  be  valid 
and  binding.  The  complainants  insist  that  there  is  no 
fraud  in  the  case ;  that  it  was  all  designed  to  benefit  the 
parties ;  that  it  was  in  fact  a  family  arrangement ;  that 
the  sale  was  for  the  full  value,  and  that  the  trustee  ac- 
cepted a  full  equivalent  in  the«bond  and  mortgage  for 
(12,000  upon  the  original  trusts ;  and  that  the  trustee  has, 
by  his  answer  and  deposition  in  this  cause,  fully  confirmed 
the  sale. 

My  impression  is  that  the  general  proposition  contended 
for  is  sound.  That  the  trustee  might  be  called  upon  to 
answer  any  deficiency  in  the  amount  of  the  value  of  the 
property  between  the  time  of  the  actual  sale  and  the  first 
of  April,  1840,  the  time  when  the  trust  authorized  it, 
would  seem  to  be  in  all  respects  just  and  proper;  but 
there  is  no  pretence  that  the  value  of  the  property  during 
that  period  increased.  Indeed  it  decreased.  No  ques- 
tion of  this  character,  therefore,  can  arise  in  the  case. 

Sut  I  deem  it  unnecessary  to  do  more  than  express  my 
present  conviction  on  that  point,  as  the  cause  can  be,  and 
should,  in  its  present  shape  and  present  objects,  be  de- 
cided in  a  very  clear  and  satisfactory  manner.  John  M. 
Trumbull,  the  trustee,  has  now  a  full  right  to  convey  the 
property  in  question.  The  price  offered  is  adequate,  and 
a  deed  made  under  the  direction  of  this  court,  by  the 
complainants  and  their  wives,  joined  by  the  trustee,  which 
he  profiers  himself  ready  to  do,  with  proper  recitals,  and 
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bringing  the  purchase  money,  or  the  secorities  taken 
therefor,  into  this  court,  to  be  disposed  of  under  the  di- 
rection of  the  Chancellor,  cannot  fail  to  give  the  pur- 
chasers a  perfect  title,  so  &r  as  regards  all  the  questions 
raised  in  this  suit 

The  only  object  of  this  suit,  as  between  the  complidn- 
ants  and  the  Delaware,  Lackawana,  and  Western  Railroad 
Company,  which  is  the  only  question  now  submitted,  is 
to  get  a  perfect  title  to  them  for  the  property  contracted 
for. 

Upon  a  deed  prepared  in  conformity  with  this  opinion, 
uniting  the  complainants  and  their  wives,  and  John  M. 
Trumbull,  the  trustee,  and  bringing  the  money  into  court, 
to  abide  the  order  of  the  court,  I  respectfully  advise  the 
Chancellor  that  a  decree  for  a  specific  performance  be  or- 
dered in  favor  of  the  complainants. 

As  to  costs,  as  the  suit  has  been  instituted  upon  the 
reasonable  requirement  of  the  Delaware,  Lackawana,  and 
Western  Railroad  Company,  the  decree  should  be  without 
costs. 


Hbnbt  K.  Pabkhtjrst  vs.  Sabah  Jake  Coet  and  others. 

The  fact,  that  a  ptrty  to  the  tait,  who  u  entitled  to  the  ■orpins  ihoDejr  on  a 
■ale  of  the  mortgaged  premiaea,  !■  ■o  fiir  deprived  of  his  eyesight  as  not  to 
be  able  to  read  a  newspaper,  and  alleges  that  on  this  account  he  did  not  see 
the  advertisement  of  the  aale,  and  that  in  conseqaence  of  his  absence  from 
the  sale  the  property  was  sold  at  a  sacrifice,  is  not  a  ground  for  the  ooorf  s 
oideriag  a  resale  of  the  property. 

Smrprim  is  one  of  the  grounds  npon  which  the  court  interferes,  and  orders  a 
resale,  where  a  party  has  suffered  loss  by  the  property's  having  been  sacrt 
fioed.  But  where  the  surprise  is  owing  to  his  negligence,  and  is  of  a  ch^ 
laeter  which  would  have  been  avoided  by  the  exereise  of  ordinary  prndenooi 
as  a  general  rule,  the  court  will  not  interfera.  It  will  not  interfere  where  the 
inrpriae  is  not  created  by  the  miaoonduct  or  inadvertenoe  of  a  thiid  per^oiw 
bot  by  the  neglect  and  inattention  of  the  pnr^  oomplaining. 
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The  writ  of  execotion  commanded  the  eheriff  to  sell  ao  muck  of  the  mortgaged 
premiaes  aa  ahoald  be  required  to  aatisfy  the  decree.  This  language  imposes 
no  different  duty  upon  the  aherifi*,  aa  to  the  qaantity  of  the  premiaes  to  be 
aold,  than  if  it  had  commanded  him  aimply  to  raiae  the  money  required  by 
a  aale  of  the  mortgaged  premises. 

It  ia  a  matter  in  the  diacretion  of  the  officer  executing  the  writ  to  aell  the 
premiaea  altogether  or  in  parcela,  except  in  cases  where,  under  the  atatate. 
It  ia  decreed  that  a  part  of  the  premiaea  cannot  be  aold  to  aatiafy  the  amoant 
due  without  material  injury  to  the  remaining  part  of  the  mortgaged  pre- 
miaea :  then  the  sheriff*  has  no  discretion  in  the  matter. 

The  discretion  of  the  sheriff*  will  be  interfered  with  only  when  it  is  ahu$ed  by 
him.  It  is  a  discretion  which  the  court  will  control.  But  the  court  will  not 
weigh  evidence  to  ascertain  whether  the  sheriff*  has  aold  in  the  moat  judi- 
eioui  manner.  If  the  manner  of  sale  is  so  palpably  injudicious  as  amoaots 
to  a  breach  of  trust  on  the  part  of  the  officer,  it  ia  a  fraud  upon  the  rights  of 
partiea  intereated,  and  then  the  court  will  interfere. 


On  petition  to  set  aside  sale. 

0.  S.  Hoisted,  for  petitioner. 
J.  P.  Bradley^  contra. 

The  Chancellor.  A  decree  was  made  in  this  case  for 
the  foreclosure  and  sale  of  certain  mortgaged  premises. 
The  premises  consist  of  eight  acres  and  eighty-five  hun- 
dredths of  an  acre  of  land,  with  a  small  dwelling  house, 
of  the  estimated  value  of  about  two  hundred  and  fifty 
dollars.  The  execution  was  directed  to  the  sheriff  of  the 
county  of  Essex,  and  commanded  him  to  sell  so  much  of 
the  mortgaged  premises  as  might  be  necessary  to  raise 
the  sum  of  three  hundred  and  forty-five  dollars,  with  in- 
terest from  the  first  day  of  July,  1853,  and  the  taxed 
costs.  The  sheriff  advertised  the  property  for  sale  on  the 
19th  of  February,  1856,  and  on  that  day  sold  the  whole 
of  the  mortgaged  premises  to  Jacob  Skiukle,  for  the  sum 
of  §2100.  On  the  day  of  sale,  the  amount  due  on  the  ex- 
ecution was  about  four  hundred  and  fifty  dollars,  includ- 
ing the  taxed  costs  and  sheriff's  fees.  A  deed  was  exe- 
cuted, and  delivered  to  the  purchaser,  the  complainant 
was  paid  his  money  due  on  the  decree,  and  the  surplus 
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money,  being  upwards  of  sixteen  hundred  dollars,  is  sub- 
ject to  the  order  of  the  court.    Aaron  Morse,  who  claims 
to  be  entitled  to  the  surplus  money,  as  the  owner  of  the 
equity  of  redemption  in  the  mortgaged  premises,  has  pre- 
sented this  petition.    He  asks  that  the  sale  may  be  set 
aside,  and  a  resale  ordered.    The  grounds  of  this  applica- 
tion are— ;/?r5<,  that  the  sale  was  a  surprise  upon  the  peti- 
tioner ;  that  he  is  nearly  blind,  and  that,  owiug  to  a  de- 
fect in  eyesight,  unable  to  read  the  newspapers,  and  that, 
in  consequence  of  this,  the  advertisement  of  sale  was  not 
brought  to  his  notice ;  and  he  alleges  that  the  property, 
owing  to  the  fact  of  there  being  no  one  present  at  the 
sale,  interested  in  it,  was  sold  much  below  its  real  yalue. 
Second^  that  the  sale  of  the  whole  mortgaged  premises 
was  unlawful,  for  this  reason — ^that  the  execution  com- 
manded the  sheriff  to  sell  so  much  of  the  mortgaged  pre- 
mises as  might  be  necessary  to  meet  the  exigencies  of  the 
writ ;  that  a  small  portion  of  the  land,  not  having  the 
dwelling  house  thereon,  would  have  been  sufficient  for  the 
purpose,  and  that,  therefore,  such  sale  was  an  abuse  of  au- 
thority by  the  sheriff,  and  should  be  so  declared  by  the 
court,  and  for  that  reason  be  set  aside,  and  a  new  sale 
ordered. 

The  first  ground  upon  which  the  petitioner  asks  the  in- 
terference of  the  court  was  not  much  pressed  on  the  argu- 
ment. It  is  very  clear  that  there  was  no  such  surprise  as 
entitles  the  petitioner  to  relief  on  that  account.  He  was 
a  party  defendant  to  the  foreclosure  suit.  He  was  served 
with  a  subpcena,  and  thus  had  all  the  personal  notice  the 
law  requires.  It  was  his  duty  to  have  made  inquiry  as  to 
the  time  of  sale.  The  very  fact  of  his  defect  of  eyesight, 
so  as  to  prevent  his  seeing  the  notice  of  sale  in  print, 
should  have  admonished  him  to  rely  upon  other  sources 
of  information.  It  was  his  own  neglect  that  prevented  his 
knowing  of  the  sale,  and  the  neglect  was  such  as  ordinary 
prudence  would  have  guarded  against.  Surprise  is  one  of 
tlie  grounds  upon  which  the  court  interferes,  and  orders 
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a  resale,  when  a  party  has  suffered  loss  by  the  property's 
having  been  sacrificed.  Bnt  where  the  surprise  is  owing 
to  the  neglect  of  the  party  injured,  and  is  of  a  character 
which  would  have  been  avoided  by  the  exercise  of  ordi- 
nary prudence,  as  a  general  rule,  the  court  will  not  in- 
terfere.  If  the  petitioner  was  surprised  by  the  sale,  he 
ought  not  to  have  been.  The  surprise  was  not  created  by 
misconduct  or  inadvertence  of  any  third  person,  but  by 
the  sheer  neglect  and  inattention  of  the  petitioner  him- 
self. 

As  to  the  other  ground  upon  which  a  resale  is  asked 
— ^because  the  sheriff  sold  the  whole  of  the  mortgaged 
premises  to  satisfy  the  decree,  when  a  part  of  the  same 
would  have  been  sufficient  for  the  purpose.  The  writ  com- 
manded the  sheriff  to  sell  so  much  of  the  mortgaged  pre- 
mises as  might  be  sufficient  to  pay  and  satisfy  the  sum 
mentioned  in  the  decree.  Very  much  emphasis  was  laid 
by  the  petitioner's  counsel  on  the  language  of  the  writ,  to 
vrit,  ^^so  much''  of  the  premises.  I  do  not  think  this  lan- 
guage imposed  any  different  duty  upon  the  sherifl^  as  to 
the  quantity  of  the  premises  to  be  sold,  than  if  it  had 
simply  commanded  him  to  raise  the  sum  required  out  of 
the  mortgaged  premises.  The  peculiar  language  is  not 
used  by  any  direction  of  the  statute.  There  are  cases 
where  the  court,  by  virtue  of  the  statute,  may  make  a  de- 
cree to  sell  the  whole  mortgaged  premises,  even  where 
the  whole  sum  secured  by  the  mortgage  is  not  due — ^aa 
when  it  shall  appear  to  the  court  that  a  part  of  the  pre- 
mises cannot  be  sold  to  satisfy  -the  amount  due  without 
material  injury  to  the  remaining  part  of  the  mortgaged 
premises — the  execution  then  commands  the  sheriff  to 
sell  the  whole  of  the  premises ;  and  the  sheriff'  has  no  dis- 
cretion in  the  matter.  But  when  the  sheriff  is  directed  to 
sell  so  much  of  the  mortgaged  premises  as  may  be  neces- 
sary to  satisfy  the  decree,  or  where  he  is  directed,  gene- 
rally, to  raise  the  sum  out  of  the  premises,  his  duty  is  to 
sell  only  so  much  of  the  premises  as  may  be  neoessary  to 
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satisfy  the  demand  of  his  writ,  provided  a  part  can  be 
coDvenieDtly  and  reasonably  detached  from  the  residue  of 
the  property.  Fumwn  v.  Wilson^  6  J.  C.  B.  414,  and  cases 
there  cited;  Merwin  e(  al.  v.  Smith  e(  al.^  1  Grreen's  Ch. 
Sep.  196. 

Bat  I  cannot  affirm  the  position  contended  for  by  the 
connsel  of  the  petitioner — that  the  sheriff  has  7io  discreiion 
whether  he  shall  sell  the  whole  of  the  property,  or  a  part 
only,  but  that  if  the  sum  required  can  be  raised  out  of  a 
sale  of  part,  he  can  sell  no  more,  let  the  consequences  to 
the  residue  be  what  it  may.  Such  a  construction  put  upon 
the  duty  of  the  sheriff  would  result  necessarily  in  great 
oppression  and  mischief.  The  duty  frequently  devolves 
upon  a  sheriff  of  selling  a  property  to  raise  an  amount 
small  in  comparison  to  the  worth  of  the  whole  property, 
where  its  chief  value  consists  in  its  entirety,  and  where 
the  catting  it  up  into  parcels  would  be  a  wanton  sacrifice 
of  the  property.  Such  instances  are  of  frequent  occurrence. 
It  cannot  be  doubted  that  in  such  cases  it  is  the  duty  of 
the  sheriff  to  sell  the  whole  property.  But  it  is  enough 
for  me  to  say,  that  for  half  a  century  this  discreiion  has 
been  exercised  by  the  sheriffs.  If  it  has  ever  been  ques- 
tioned, there  is  no  note  of  the  case.  Although  the  writ 
commands  the  sheriff  to  sell  so  much  of  the  premises  as 
may  be  necessary  to  satisfy  the  decree,  it  is  discretionary 
with  the  sheriff'  to  sell  the  whole  or  part  of  the  premises 
for  the  purpose.  But  this  discretion  is  subject  to  the  con- 
trol of  the  court.  The  question  is — ^when  will  the  court 
interfere  with  that  discretion  ?  I  think  the  answer  is  a 
plain  one :  only  when  it  is  abused  by  the  sheriff*.  It  can- 
not be  that,  in  every  sale,  it  would  be  proper  for  the  court 
to  weigh  conflicting  evidence,  in  order  to  ascertain 
whether  the  sheriff,  in  the  manner  of  sale,  had  disposed 
of  the  property  in  the  most  judicious  mode.  If  the  man- 
ner of  sale  is  so  palpably  injudicious  as  amounts  to  abuse 
of  trusty  it  is  a  fraud  upon  the  rights  of  parties  interested. 
In  such  case  it  is  the  duty  of  the  court  to  set  aside  the 
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Bale.  Was  there  each  abuse  in  this  case  ?  It  is  alleged  that 
the  property  was  sacrificed  by  being  sold  at  a  price  mach 
below  its  value.  On  this  point  the  evidence  is  conflicting. 
The  weight  of  evidence  certainly  is,  that  the  property 
sold  above  the  average  price  such  property  usually  sells 
for  at  sheriff's  sale.    Again  it  is  said,  that  the  sale  of  the 
whole  property  was  unnecessary,  and  that  the  sale  of  the 
land  without  the  house,  and  a  small  parcel  attached  to  it, 
would  have  brought  sufficient  to  satisfy  the  decree.    The 
weight  of  the  evidence  is  with  the  petitioner  on  this  point 
But  this  was  not  the  only  question  that  the  sheriff,  in  the 
exercise  of  his  discretion,  was  to  decide.    This  was  m 
piece  of  property.    It  was  not  even  separated  into  lots  by 
partition  fences.    The  house  was  not  detached  from  the 
land  by  any  marks — fence  or  otherwise — so  that  there 
could  be  said  to  be  a  house  lot,  as  distinct  from  the  whole 
tract.    It  was  described  in  the  mortgage  as  one  piece  of 
land.    The  witnesses,  who  think  it  might  have  been  sold 
in  parcels  to  a  better  advantage,  do  not  venture  to  say 
where  the  sheriff  should  have  drawn  the  line,  had  he  sold 
the  land  separate  from  the  house.  The  weight  of  evidence 
is,  that  a  part  of  the  premises  could  not  have  been  sold 
without  material  injury  to  the  residue  :  and  after  all,  tliat 
is  the  important  question.  As  the  case  is  presented  to  me 
by  the  evidence,  I  cannot  say  the  sheriff  abused  his  dis- 
cretion in  selling  the  property.    There  is  no  evidence  to 
cast  the   slightest  suspicion   upon  the   integrity   of  the 
sheriff  in  conducting  the  sale.  There  certainly  was  no  in- 
tention, on  his  part,  to  do  a  wrong  to  any  one.  There  was 
no  such  negligence  or  inattention,  on  his  part,  as  amounts 
to  dereliction  of  duty.    I  do  not  feel  authorized  to  inter- 
fere with  the  sale. 

Another  question  is  presented  by  the  petition — and  that 
is,  as  to  who  is  entitled  to  the  surplus.  As  that  matter  is 
presented  by  the  case,  as  it  is  now  before  me,  I  have  no 
doubt  upon  the  question.  Both  parties  requested  a  sus- 
pension of  judgment  on  that  matter,  and  I  am  willing  to 
hear  them  further,  if  either  party  desires  it 
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It  it  not  alwi^t  the  case  ^t,  on  aoooant  of  a  part  performance  by  one  party, 
the  ooort  will  foel  itself  authorized  to  exercise  its  jurisdiction  in  compelling 
the  other  party  to  a  specific  performance  of  a  parol  agreement. 

A  decree  of  specific  performance  is  not  a  matter  of  right.  It  is  a  matter  of 
discretion  in  the  court,  governed  by  general  rales  and  principles.  As  a  gene- 
Fsl  rale,  the  agreement  most  be  binding  on  both  parties;  and  where  it  is  a 
mere  parol  agreement,  which  one  party  seeks  to  make  binding,  and  to  en^ 
ibrce  against  the  other  party,  on  the  groand  of  part  performance,  the  per- 
formance most  be  of  sach  a  character  as  will  make  the  agreement  reciprocal, 
and  the  right  to  have  it  performed  mutaal. 

Where  a  party  relies  upon  a  parol  agreement,  he  mast  not  only  prove  the  foct 
of  an  agreement,  bat  he  must  establish  its  terms  with  certainty. 


/.  J^.  Hagerrum  and  M.  Beasley^  for  complainant. 
E.  W.  Scudder  and  W.  L.  Dayton^  for  defendant. 

The  Chancellor.  The  defendant  is  the  owner  of  a 
dwelling  house  on  the  main  street  in  Princeton,  standing 
back  from  the  line  of  the  street  thirty-six  feet  In  the 
year  1846,  the  complainant  purchased  a  lot,  bounding 
the  defendant's  on  the  west,  for  the  purpose  of  erecting  a 
dwelling  house  thereon  for  his  fietmily  residence.  In  1847, 
he  erected  his  dwelling,  and  placed  its  front  on  a  line  with 
the  front  of  the  defendant's  house,  thirty-six  feet  back 
from  the  line  of  the  street. 

Lately  the  defendant  commenced  erecting  a  building 
in  front  of  his  own  dwelling,  and  connecting  with  it,  with 
its  front  on  the  line  of  the  street.  The  complainant  filed 
his  bill,  alleging  that,  previous  to  erecting  his  house,  he 
and  the  defendant  entered  into  an  agreement,  by  which  it 
was  agreed,  on  the  part  of  the  complainant,  that  he  would 
erect  his  house  on  a  line  with  the  defendant's  house,  and 
thirty-nine  feet  from  the  line  of  the  street,  and  that  the 
defendant,  on  his  part,  agreed  that  he  would  leave  the 
space  between  his  house  and  the  street  open,  and  would 
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erect  no  building  thereon ;  that  the  agreement  was  not 
reduced  to  writing,  but  that,  in  fulfilment  and  perform- 
ance of  the  said  agreement  on  his  part,  he,  the  complain- 
ant, did  erect  his  dwelling  house  under  and  upon  the 
terms  of  the  agreement.  He  prayed  for  an  injunction 
against  the  defendant's  erecting  his  house  on  the  street  in 
violation  of  the  said  agreement,  which  injunction  was 
granted  by  the  master.  The  defendant  answered  the  bill, 
and  on  his  motion  the  injunction  was  dissolved.  Proo6 
on  both  sides  have  been  taken,  and  the  cause  has  been 
heard  on  its  merits. 

The  complainant  seeks  to  enforce  the  specific  perform- 
ance of  a  parol  agreement,  on  the  ground  of  a  perform^ 
ance  of  the  agreement  on  his  part.  He  alleges  the  agree- 
ment to  have  been,  that  he  was  to  erect  his  building  on  a 
line  of  the  defendant's,  and  thirty-six  feet  from  the  line 
of  the  street :  and  having  built  his  house  in  conformity 
with  the  agreement,  he  now  insists  upon  his  right  to  have 
the  defendant  restrained  from  doing  what  he  agreed  not 
to  do — from  erecting  a  building  on  the  open  space  in 
front  of  his  house. 

It  is  not  always  the  case  that,  on  account  of  a  part  per- 
formance of  one  party,  the  court  will  feel  authorized  to 
exercise  its  jurisdiction  in  compelling  the  other  party  to  a 
specific  performance  of  a  parol  agreement.  A  party  may 
perform  the  whole  of  the  agreement  on  his  part  by  the 
payment  of  the  purchase  money,  and  yet  the  weight  of 
authority  would  seem  to  be,  that  this  will  not  entitle  him 
to  a  decree  of  the  court  for  specific  performance.  Indeed, 
Mr.  Justice  Story  considers  this  as  settled  by  authority.  2 
Story's  Eq.  Jur,  §  760,  and  notes, 

A  decree  is  not  matter  of  right  in  either  party.  It  is  a 
matter  of  discretion  in  the  court,  governed  by  general  rules 
and  principles.  As  a  general  rule,  the  agreement  must  be 
binding  on  both  parties ;  and  where  it  is  a  mere  parol 
agreement,  which  one  party  seeks  to  make  binding  and 
to  enforce  against  the  other  party,  on  the  ground  of  part 
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performance^  the  performance  must  be  of  such  a  character 
as  will  make  the  agreement  reciprocal,  and  the  right  to 
eaforce  it  mutual.    If  the  defendant  had  agreed  with  the 
complainant  not  to  erect  a  building  on  the  front  of  his  lot, 
SQch  an  agreement  this  court  would  not  enforce  against 
the  defendant.    The  reciprocity  is  this — that  the  com- 
plainant was  to  have  the  benefit  of  the  open  ground  on 
the  front  of  the  defendant's  lot,  and  the  defendant  the 
like  benefit  of  the  complainant's  lot.    The  difficulty  in 
this  case  is,  that  the  performance  alleged  by  the  complain- 
ant does  not  make  the  agreement  mutual.    It  leaves  the 
remedy  entirely  in  the  hands  of  the  complainant,  and,  in 
this  respect,  places  the  defendant  at  his  mercy.    It  is  not 
a  performance  which  is  necessarily  consequent  upon  any 
act  of  the  other  party.    A.  and  B.  agree  together  for  the 
sale  and  purchase  of  a  lot  of  land.    B.  takes  possession 
under  the  agreement,  and  builds  a  house  upon  it.     The 
remedy  is  mutual.    A.  is  entitled  to  a  specific  perform- 
ance, because  the  agreement  has  been  partially  performed 
by  the  mutual  act  of  both  parties.    B.  is  entitled  to  the 
same  remedy — ^the  same  act  of  part  performance  has 
made  the  remedy  mutual.     Taking  possession  is  the  act 
of  one  party,  and  the  consent  of  the  other  is  his  act  un- 
der the  agreement,  which  makes  the  agreement  binding; 
for  without  his  consent,  the  part  performance  never  could 
have  taken  place.    But  such  is  not  the  case  with  the  act 
which  the  complainant  relies  upon  to  entitle  him  to  his 
remedy.     The  performance  is  not  of  a  character  to  make 
the  remedy  mutual.     The  performance,  that  is  the  erec- 
tion of  the  house  where  it  is,  was  not  with  the  consent  of 
the  defendant    No  such  consent  was  required.     The  lot 
belonged  to  the  complainant,  and  he  had  a  right  to  build 
where  he  pleased.     Suppose  the  complainant  had  com- 
menced building  on  the  front  of  his  lot,  the  defendant 
could  have  had  no  remedy  upon  this  alleged  agreement. 
lie  could  not  have  relied  upon  the  fact,  that  the  complain- 
ant had  erected  his  house  on  the  specified  line,  as  a  part 
Vol.  m.  x 
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performance,  which  would  entitle  him  to  the  beneJEit  of 
the  agreement  The  complainant  would  have  replied, 
that  he  had  built  on  his  own  land,  where  he  had  a  right 
to  build  without  the  defendant's  consent,  and  that  his 
building  there  did  not  prejudice  the  defendant,  and  that 
he  had  received  no  consideration  from  the  defendant  for 
the  right  which  he  claimed  of  preventing  the  complain- 
ant's using  his  own  lot  as  he  pleased.  It  is  evident  that 
the  agreement  resting  entirely  on  parol,  this  act,  upon 
which  the  complainant  relies  as  part  performance,  was  of 
a  character  which  was  entirely  within  the  control  of  the 
complainant  to  consider  as  an  act  done  under  the  agree- 
ment, or  not,  just  as  his  own  future  interest  or  pleasure 
might  dictate.  Such  an  act  the  court  ought  not  to  con- 
sider such  a  part  performance  as  would  attach  itself  to, 
and  make  part  of  the  agreement  The  court  could  not 
regard  the  act  as  a  part  performance  against  the  complain- 
ant ;  and  it  is  not  equitable  that  the  defendant  should  be 
placed  in  such  a  position  by  it,  as  to  leave  the  agreement 
binding  or  nugatory  at  the  pleasure  of  the  other  party. 
There  is  no  hardship  in  the  court's  refusing  its  aid  to  the 
complainant.  An  agreement,  such  as  is  here  alleged, 
should  have  been  reduced  to  writing.  There  is  no  reason 
given  why  it  was  not 

But,  if  I  am  wrong  in  this  position,  the  complainant  is 
not  entitled  to  a  decree,  because,  I  think,  he  has  entirely 
failed  to  prove  the  alleged  agreement  The  defendant 
denies,  in  his  answer,  ever  having  made  any  such  agree- 
ment, or  any  agreement,  wuth  the  complainant  It  was 
incumbent  on  the  complainant  to  prove  the  agreement 
with  certainty,  so  as  to  leave  nothing  to  conjecture  as  to 
any  material  part  of  it  There  was  no  person  present  at 
the  time  the  alleged  agreement  is  stated  to  have  been 
made,  and  no  witness  testifies  to  ever  having  heard  any 
conversation  between  the  parties  respecting  it.  All  the 
evidence,  as  to  what  the  complainant  said  to  his  faimily 
and  others  respecting  it^  is  inadmissible,  and  must  be 
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considered  as  out  of  the  case.  The  other  evidence  upon 
which  reliance  is  placed  falls  short  of  proving  any  agree- 
ment. It  consists  of  declarations  made  to  third  persons, 
which  amount  to  nothing,  if  impartially  considered.  It 
is  difficult  to  be  credited,  that  the  defendant,  after  putting 
in  the  answer  he  has,  should  have  intended  a  construction 
to  be  put  upon  his  conduct  and  declaration  such  as  some 
of  the  witnesses  have  represented.  They  will  all  bear  a 
different  construction  from  that  of  being  an  admission  of 
the  agreement;  and  there  is  nothing  in  the  case  to  justiify 
the  court  in  putting  the  most  unfavorable  construction 
upon  everything  that  the  defendant  has  said  or  done. 

Take  the  testimony  of  Westley  H,  Case^  upon  whose 
evidence  the  complainant  mainly  relies,  and  which  is  cer- 
tainly quite  as  strong  as  that  of  any  other  witness  in  the 
cause.  Much  testimony  had  been  taken  respecting  the 
exact  time  when  the  defendant  cut  a  certain  door  in  his 
house.  The  witness  says — "  I  think  I  asked  John  (the 
defendant)  whether  this  door  was  cut  in  before  he  had 
made  the  bargain  with  Mr.  Smith,  or  after.  I  think  he 
said  before ;  but,  says  he,  there  was  no  bargain.  I  think 
ray  brother  was  standing  by,  and  said,  then  you  do  ac- 
knowledge there  was  a  bargain.  I  think  John  said  that 
there  was  no  bargain."  It  was  seriously  contended  that 
this  was  an  admission  of  the  agreement.  He  is  asked 
whether  the  door  was  cut  in  before  or  after  the  agree- 
ment ?  It  was  the  time  when  the  door  was  cut  in  which 
was  the  material  subject  of  inquiry.  There  had  been  a 
time  specified  when  the  alleged  agreement  was  made. 
The  defendant's  attention  being  directed  to  that  time,  and 
not  to  the  point  whether  in  fact  such  an  agreement  ever 
was  made,  instead  of  stopping  first  to  deny  the  agreement, 
and  then  in  guarded  language  to  declare  it  was  before  the 
time  when  it  is  alleged  the  agreement  was  made,  laconi- 
cally replied — "  it  was  before,"  and  then  immediately  de- 
nied there  was  any  bargain. 
Bat  I  cannot  think  it  necessary  for  the  satisfaction  of 
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any  one  that  I  should  further  review  or  criticise  the  evi- 
dence. I  have  referred  to  the  testimony  of  one  witness, 
to  show  its  general  character,  from  respect  to  the  counsel, 
who  very  earnestly  urged  upon  the  court  its  sufficiency  to 
establish  an  agreement.  Suppose  there  can  be  found 
enough  in  all  the  testimony  to  show  that  the  defendant 
admitted  an  agreement,  that  admission,  alone,  can  be  of  no 
service  to  the  complainant.  He  must  prove  the  whole 
agreement.  It  is  quite  as  material  and  necessary,  before 
the  court  can  act  in  the  premises,  that  the  terms  of  the 
agreement  should  be  established,  as  that  the  fact  merely 
of  an  agreement  having  been  made  should  be  proved. 
There  is  no  witness  who  intimates  that  he  ever  heard 
McVeigh  state  the  terms  of  an  agreement,  or  that  they 
ever  heard  them  mentioned  or  referred  to  in  his  pre- 
sence. There  is  not  the  slightest  proof  of  the  terms  of 
any  agreement. 

The  proof  utterly  faib,  and  the  bill  must  be  dismissed 
with  costs. 


Beohtel  and  Hebbert  vs.  David  M.  Carslake  and  wife. 

Althoagh  the  equity  of  the  bill  is  not  answeredf  if  the  oontioaation  of  the  in- 
janction  is  a  material  injary  to  the  defendant,  and  its  dissolution  is  no  pre- 
sent injury  to  the  complainant,  or  cannot  prejudice  his  rights,  the  court  may 
in  its  discretion,  dissoWe  the  injunction. 


On  motion  to  dissolve. 

G*  Cannon  and  J.  Wibon,  for  motion. 

E.  W.  Scuddevy  contra. 

The  Chakcellor.    The  question  presented  by  these 
pleadings  is  an  important  one  to  the  parties,  and  ought 
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not  to  be  settled  upon  the  bill  and  answer.  I  think,  from 
tlie  peculiar  position  the  parties  occupy  in  the  present 
stage  of  the  case,  that  the  injunction  should  be  dissolved; 
but  this  order  is  made  without  any  intimation  as  to  the 
respective  rights  of  the  parties  to  be  collected  from  the 
facts  stated  in  the  pleadings. 

The  defendant  is  erecting  his  building  on  an  alley  way, 
on  which  the  complainants'  house  is  situated,  and  which 
alley  way,  the  bill  alleges,  was  dedicated  to  the  public  by 
the  defendant.  The  answer  denies  the  dedication;  but 
there  are  certain  facts  in  dispute  between  the  parties, 
upon  which  the  equity  of  the  bill  rests,  from  which  it  is 
to  be  determined  whether  the  complainants  are  not  enti- 
tled to  be  protected  in  the  enjoyment  of  the  alley  way. 

To  dissolve  this  injunction  will  not  prejudice  the  rights 
of  the  complainants,  because,  under  the  circumstances 
which  the  building  in  question  is  being  erected,  if  the  ul- 
timate decision  of  the  right  to  use  the  alley  way  for  the 
purpose  should  be  decided  against  the  defendants,  this 
court  will  compel  the  defendant  to  remove  the  obstruc- 
tion. The  continuation  of  the  injunction  can  be  of  no 
possible  benefit  to  the  complainants.  The  building  is  so 
far  erected  as  to  prevent  the  use  of  the  alley  way  while  it 
remains  there.  When  the  injunction  was  served,  it  was 
carried  up  from  the  foundation  to  a  height  ready  for  roof- 
ing. This  injunction  prevents  the  defendant  from  pro- 
tecting his  building,  and  leaves  it  exposed  to  great  injury. 
If  the  defendant  should  ultimately  succeed,  there  is  no 
one  to  whom  he  can  look  for  redress  for  anv  damage  he 
may  have  sustained  in  consequence  of  this  injunction. 

Under  these  circumstances,  I  shall  dissolve  this  injunc- 
tion without  costs.  The  defendant  must  proceed  at  his 
peril  with  the  erection  of  his  building.  If  it  should  be 
determined  that  he  has  no  right  to  use  the  alley  in  that 
way,  he  will  be  compelled  to  remove  the  obstruction. 

Although  the  equity  of  the  bill  is  not  answered,  if  the 
continuation  of  the  injunction  is  a  material  injury  to  the 

X* 
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defendant,  and  its  dissolution  is  no  present  injury  to  the 
complainant,  or  cannot  prejudice  his  right,  this  court  may, 
in  its  discretion,  dissolve  the  injunction. 


LosET  and  Hoaglakd  vs.  Simpson,  Estell,  and  others. 

A  parchuer  is  not  bound  to  take  notice  of  the  record  of  a  deed  executed  bj 
a  prior  grantee  whofee  own  deed  has  not  been  recorded. 

The  title  upon  the  record  is  the  purchaser's  protection.  The  registry  of  a  deed 
is  notice  only  to  those  who  claim  through  or  under  the  grantor  by  whom 
the  deed  was  executed.  Where  one  link  in  the  chain  of  title  is  wanting,  there 
is  no  clue  to  guide  the  purchaser  in  his  search  to  the  next  succeeding  link  by 
which  the  chain  is  continued. 

Where  the  deed  of  a  vendor  is  not  recorded,  the  record  of  a  mortgage  given 
by  his  vendee  for  the  purchase  money  will  not  be  notice  to  a  subsequent 
purchaser. 

Actual  payment  of  the  purchase  money  is,  in  general,  necessary  to  the  character 
of  a  bona  fide  purchaser  for  a  valuable  consideration,  and  giving  a  aecnritj, 
or  executing  an  obligation  for  payment,  will  not  be  sufficient.  * 

The  reason  why  equity  refuses  to  regard  a  security  given  for  the  price  of  Isnd 
as  equivalent  to  actual  payment,  is  because  it  can  afford  relief  for  a  fiulure 
of  title  when  there  is  a  mere  obligation  for  the  payment  of  the  purchase 
money,  but  not  where  it  is  actually  paid.  Where  a  case  is  presented  in  which 
such  relief  cannot  be  given,  it  may  form  an  exception  to  the  general  rule. 

Notice  to  an  agent,  attorney,  or  counsel  of  a  purchaser  is  constructive  notice 
to  the  principal :  and  the  same  rule  applies,  if  they  are  concerned,  for  both 
vendor  and  purchaser  in  the  same  transaction. 

The  assignee  of  a  chose  in  action  takes  it  subject  to  the  same  equity  it  was 
subject  to  in  the  hands  of  the  original  obligor  or  debtor;  and  the  assignment 
of  a  bond  and  mortgage  is  to  be  regarded  in  the  same  light  as  the  assignmeat 
of  a  mere  ehoBC  in  action-  But  the  rule  extends  no  further  than  this-r-tbat 
the  equities  to  which  the  assignment  is  subject  are  the  equities  residing  in 
the  original  obligor  or  debtor.  To  subject  him  to  the  latent  equity  of  a  third 
person,  he  must  have  notice  of  it  at  the  time  of  the  assignment. 

Po§$e»aion  is  notice  only  of  the  legal  or  equitable  interest  which  the  party  in 
possession  claims  iu  the  land ;  and  the  greatest  extent  to  which  the  doctrine 
of  notice  can  be  carried,  is  to  visit  the  party  whom  it  is  sought  to  affect  by 
it  with  the  knowledge  of  every  fact  and  circumstance  which  he  might  haw 
learned  by  inquiry  of  the  party  iu  possession.  It  does  not  impose  upon  him 
the  duty  of  searching  the  record  in  the  name  of  such  party. 
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S,  W.  Whelplejfy  for  complainants. 

V.  Dalrimpley  for  defendants. 

The  CHANCEiiLOR.  The  bill  is  filed  upon  a  mortgage, 
^ven  bj  Ferdinand  G-  Simpson  to  Pamela  Adams,  and 
by  her  assigned  to  the  complainants.  The  controversy  is 
in  reference  to  the  priority  of  this  mortgage,  and  a  mort- 
gage given  by  Calvin  A.  Kanouse  to  Koah  Estell,  now 
held  by  the  defendant,  Mary  Estell,  as  the  executrix  of 
the  last  will  of  Noah  Estell,  deceased. 

Stephen  Adams,  being  indebted  to  Noah  Estell  in  the 
sum  of  twelve  hundred  dollars  for  money  lent,  had  given 
a  mortgage  to  secure  the  same  on  several  tracts  of  land, 
embracing  the  land  which  is  covered  by  the  mortgages  in 
dispute.  By  an  arrangement  between  Adams,  Estell,  and 
Kanouse,  Adams  conveyed  to  Kanouse  the  portion  of  the 
mortgaged  premises  embraced  in  the  disputed  mortgages. 
The  money  received  by  the  mortgagee  was  reduced  from 
$1600  to  81310 ;  and  to  secure  this  latter  sum,  Kanouse 
executed  a  mortgage  to  Estell,  embracing  the  land  con- 
veved  in  the  deed  from  Adams.   Estell  then  cancelled  his 
$1600  mortgage,  or  delivered  it  up  to  Adams  for  that  pur- 
pose.   The  deed  from  Adams  to  Kanouse  was  dated  the 
2d  of  August,  1847.    The  mortgage  bears  the  same  date. 
Both  were  acknowledged  on  the  12th  of  August,  1847. 
The  mortgage  was  recorded  on  the  2d  day  of  September 
of  the  same  year.  The  deed  has  never  been  recorded.    It 
is  alleged  that  it  was,  some  time  after  its  delivery,  de- 
stroyed by  Kanouse.  Kanouse  entered  into  the  possession 
of  the  premises  under  his  deed,  and  continued  in  poases- 
fiion  until  after  the   execution   of  the   mortgage   under 
which  the  complainants  claim  their  priority. 

The  complainants  had  a  claim  against  Pamela  Adams 
and  Calvin  A.  Kanouse  for  debt,  and  were  prosecuting  it 
at  law.  Kanouse  oflfered  to  compromise  this  claim.  He 
stated  to  the  complainants,  through  his  attorney,  that  Pa- 
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mela  Adams  owned  certain  premises,  which  Stephen 
Adams  held  in  his  name  in  trust  for  her,  and  that  the 
premises  were  sold  to  one  Ferdinand  G.  Simpson,  who 
was  to  give  to  Pamela  Adams  a  mortgage  of  sixteen  hun- 
dred dollars  for  the  purchase  money.  Sanouse  offered  this 
mortgage  to  the  complainants,  if  they  would  advance,  in 
cash,  the  balance  of  the  mortgage  money,  after  deduct- 
ing their  claim  of  §797.98.  The  proposition  was  acceded 
to ;  and  on  the  6tli  of  December,  1849,  Stephen  Adams, 
at  the  procurement  of  Kanouse,  executed  a  deed  to  Simp- 
son for  the  same  premises  which  he,  Adams,  had,  as  be- 
fore stated,  conveyed  to  Kanouse,  and  Kanouse  had  mort- 
gaged to  Estell.  Simpson  executed  a  mortgage  to  Pamela 
Adams  to  secure  the  purchase  money  of  $1600,  and  she 
assigned  the  mortgage  to  the  complainants,  who,  in  con- 
sideration of  the  assignment,  receipted  their  claim  of 
$797. 98,  and  for  the  balance  gave  their  promissory  notes, 
at  a  short  date,  which  were  paid  at  maturity.  The  deed 
to  Simpson  and  the  mortgage  from  Simpson  to  Pamela 
Adams  were  duly  recorded.  The  deed  from  Stephen 
Adams  to  Kanouse,  through  which  Mary  Estell,  who 
holds  the  mortgage  from  Kanouse  to  2soah  Estell,  claims 
title,  has  never  been  recorded. 

Both  parties  claim  under  Stephen  Adams.  The  com- 
plainants' mortgage  is  subsequent,  in  date  and  execution, 
to  that  of  the  defendant,  Mary  Estell ;  but  the  complain- 
ants claim  priority,  on  the  ground  that,  at  the  time  their 
mortgage  was  executed,  the  deed  from  Adams  to  Kanouse 
was  not  recorded;  and  the  title  on  the  record  being  in 
Stephen  Adams,  they  insist  that  the  recording  of  the  Es- 
tell mortgage  afforded  no  notice  of  its  existence. 

On  behalf  of  Mary  Estell,  it  is  insisted,  that  the  mort- 
gage she  holds  is  protected  by  the  very  language  of  the 
statute ;  that  the  statute  declares  a  mortgage  void  and  of 
no  effect  against  a  subsequent  bona  fide  purchaser  or  mort- 
gagee for  a  valuable  consideration,  urdess  such  viortgage 
shaU  be  recorded  at  or  before  the  time  of  recording  the  scad 
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morigage  or  conveyance  to  such  subsequent  purchaser  or  morU 
gagee,  and  that,  in  point  of  fact,  the  Estell  mortgage  was 
recorded  before  the  subsequent  mortgage  held  by  the 
complainants.  But,  by  the  very  language  of  the  statute, 
the  deed  from  Adams  to  Kanouse  is  void  and  of  no  effect 
against  the  subsequent  deed  from  Adams  to  Simpson,  be- 
cause it  was  not  recorded  at  or  before  the  time  of  record- 
ing the  subsequent  deed  to  Simpson.  The  defendant, 
Mary  Estell,  then  claims  under  a  grantor  whose  deed  is 
void,  and  who,  at  the  time  of  the  conveyance,  had  no  title 
against  the  grantor  under  whom  the  complainants  hold. 
Kow  it  could  be  of  no  advantage  to  Simpson  that  his  re- 
corded deed  should  be  valid  against  the  unregistered  deed 
of  Kanouse,  if  a  grantee  under  the  latter  could  claim  a 
title  superior  to  that  of  Simpson's  or  of  his  grantee. 

The  whole  object  of  the  registry  acts  is  to  protect  sub- 
sequent purchasers  and  encumbrancers  against  previous 
conveyances  which  are  not  recorded,  and  to  deprive  the 
holder  of  the  previous  unregistered  conveyance,  &c.,  of 
the  right,  which  his  priority  in  execution  would  have  given 
him  at  the  common  law.  But  if  the  construction  con- 
tended for  be  adopted  this  object  is  totally  defeated :  the 
registry  will  afford  no  protection  to  an  innocent  purchaser. 
When  one  link  in  the  chain  of  title  is  wanting,  there  is 
no  clue  to  guide  the  purchaser  in  his  search  to  the  next 
succeeding  link  by  which  the  chain  is  continued.  The 
title  upon  the  record  is  the  purchaser's  protection,  and 
when  he  has  traced  the  title  down  to  an  individual,  out  of 
whom  the  record  does  not  carry  it,  the  registry  acts  make 
that  title  the  purchaser's  protection.  The  registry  of  a 
deed  is  notice  only  to  those  who  claim  through  or  under 
the  grantor  by  whom  the  deed  was  executed.  Raynor  v. 
WUsimy  6  Hall  473 ;  Stuyvesani  v.  Hall,  2  Barbour's  Ch. 
Sep.  151 ;  Murray  v.  Ballou,  1  Johns.  Ch.  Hep.  556 ;  Kel- 
ler V.  NutZy  5  &  f  a.  446 ;  Lightner  v.  Mooney,  10  Watts 
412 ;  Bates  v.  Norcross,  14  Pick.  224 ;  TlUon  v.  Hunter,  24 
Maine  29 ;  Crockett  v.  MaguirCy  10  Missouri  34 ;  Lieby  v. 
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^yolf^  10  Ohio  83.  Nor  will  a  purchaser  be  bound  to  take 
notice  of  the  record  of  a  deed  executed  by  a  prior  grantee 
whose  own  deed  has  not  been  recorded.  Embury  v.  Qm- 
7ior,  2  Sandf,  CL  Hep.  98 ;  Roberts  v.  Borune,  23  Maine  165. 
And  where  the  deed  of  a  vendor  is  not  recorded,  the  re- 
cord of  a  mortgage  given  by  the  vendee  for  the  purchase 
money  will  not  be  notice  to  a  subsequent  purchaser. 
Veazie  v.  Parker,  23  3Iaine  170 ;  Pearce  v.  Taylor,  lb.  246. 
For  in  any  such  case  the  purchaser  is  without  a  clue  to 
guide  him  in  searching  the  record.  2  A.  L.  C.  in  Eq,  129. 

The  mortgage  to  Estell  is  void  against  the  complainants' 
mortgage,  if  Simpson,  under  whom  the  complainants  hold, 
was  a  bona  fide  purchaser  for  a  valuable  consideration 
without  notice  of  the  Estell  mortgage. 

It  is  insisted  that  Simpson  is  not  a  bona  fide  purchaser; 
and  it  is  also  insisted  that  the  complainants  had  notice  of 
the  Estell  mortgage. 

Simpson  must  be  regarded  as  a  bona  fide  purchaser  for 
a  valuable  consideration.  It  is  true  it  may  be  considered 
as  settled  that  actual  payment  is,  in  general,  necessary  to 
the  character  of  a  purchaser  for  a  valuable  consideration, 
and  that  giving  a  security,  or  executing  an  obligation  for 
payment,  will  not  be  sufficient.  2  Lead.  Cases  in  Equity 
77,  79 ;  Baldwin  v.  Johnson  et  al.,  Saxton  441.  The  reason 
why  equity  refuses  to  regard  a  security  given  for  the  price 
of  land  as  equivalent  to  actual  payment,  is  because  it  can 
afford  relief  for  a  failure  of  title  when  there  is  a  mere  ob- 
ligation for  the  payment  of  the  purchase  money,  but  not 
where  it  is  actually  paid.  It  is  true  Simpson  did  not  actu- 
ally pay  the  purchase  money,  but  gave  his  obligation  for 
it,  secured  by  a  mortgage  on  the  premises.  But  it  was  part 
of  the  negotiation  that,  upon  the  execution  of  the  bond 
and  mortgage  by  Simpson,  the  complainants  should  ad- 
vance the  purchase  money  to  Simpson's  grantor,  and  take 
an  assignment  of  the  securities.  This  was  done,  and  the 
complainants  did  actually  advance  the  purchase  money  to 
Simpson's  grantor,  and  took  the  assignment  of  the  bond 
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and  mortgage,  as  had  been  previously  agreed.  This  is  an 
exception  to  the  application  of  the  principle,  because 
equity  cannot  give  that  relief  which  was  the  ground 
which  led  to  its  adoption.  By  protecting  Simpson  against 
payment  of  his  bond  would  not  put  the  purchase  money 
back  in  the  pockets  of  the  complainant.  The  only  sure 
relief  this  court  can  afford  them  is  to  protect  their  lien 
upon  the  property.  If  they  then  acted  bona  fide  in  paying 
the  purchase  money,  they  are  entitled  to  the  same  protec- 
tion that  Simpson  would  have  been  under  like  circum- 
stances. 

The  further  question  is — ^whether  the  complainants  are 
mortgagees  without  notice  ?  It  is  alleged,  by  the  defendants, 
that  when  the  papers  were  executed,  Mr.  Chandler,  w^ho 
was  then  preparing  the  papers,  and  acting  as  the  mutual 
attorney  and  counsel  of  the  parties,  was  informed,  by 
Stephen  Adams,  of  the  deed  he  had  before  executed  to 
Kanouse. 

That  there  was  a  gross  fraud  practised  in  this  transac- 
tion is  beyond  dispute.  It  is  very  clear  that  Kanouse  de- 
liberately contrived  the  whole  plan  to  defraud  either  Es- 
tell  or  the  complainants,  and  it  mattered  not  to  him  which. 
I  am  not  satisfied  that  any  one  else  participated  in  the 
fraudulent  intent.  I  can  well  see,  from  the  evidence,  how 
Adams  might  have  acted  innocently  through  the  manage- 
ment of  Kanouse,  and  I  do  not  think  the  weight  of  the 
evidence  is  against  the  integrity  of  Adams  or  his  wife.  It 
is  a  question  of  fact — whether  Adams  and  his  wife  did 
actually  give  Mr.  Chandler  notice  of  the  conveyance.  If 
they  did,  then  the  complainants  are  affected  by  that  no- 
tice. Kotice  to  an  agent,  attorney,  or  counsel  of  a  pur- 
chaser, is  constructive  notice  to  their  principal;  and  the 
same  rule  applies  if  they  are  concerned  for  both  vendor 
and  purchaser  in  the  same  transaction.  See  the  cases 
cited  in  2  Lead,  Ca,  in  Eq,  106. 

Adams  and  his  wife  both  swear  positively  that  Adams 
infortaed  Mr.  Chandler  of  th«  deed  that  had  been  exe- 
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cuted  to  Kanoase,  and  Adams  says  that,  on  that  account, 
he  hesitated  to  execute  the  deed  to  Simpson ;  that  Mr. 
Chandler  reasoned  with  him  about  it,  and  told  him  the 
deed  to  E^anouse  was  good  for  nothing ;  and  that  after 
much  persuasion,  and  assurances  that  it  was  all  right,  he 
and  his  wife  executed  the  deed.  Mr.  Chandler  denies  ever 
having  had  notice  of  the  deed,  and  of  Adams  informing 
him  he  had  executed  it.  He  says  he  searched  the  record, 
and  never  thought  of  such  a  thing  as  looking  for  the  title 
in  Kanouse,  and  that  he  never  had  any  suspicion  of  it, 
until  long  after  he  had  placed  the  mortgage  on  record. 
The  transaction  was  of  a  character  that  will  not  warrant 
the  supposition  that  a  want  of  recollection  in  either  of  the 
witnesses  should  cause  this  discrepancy.  Both  witnesses 
are  unimpeached  and  unimpeachable.  It  is  the  duty  of 
the  court  to  reconcile  this  contradiction,  if  possible.  After 
carefully  scrutinizing  the  evidence  and^l  the  circum- 
stances, it  appears  to  me  right  to  consider  the  fact  of  the 
unexecuted  deed  a  satisfactory  solution  of  the  otherwise 
irreconcilable  contradiction  in  the  testimony. 
Mr.  Chandler  had  prepared  the  papers  at  his  oiBice,  and 
'  had  them  ready  for  execution.  He  went  to  Kanouse's, 
who  lived  some  miles  distant.  When  he  arrived  there,  he 
found  he  had  forgotten  the  papers.  He  concluded,  as  he 
had  came  so  far,  that  he  would  prepare  another  deed,  and 
have  it  executed.  Mr.  Kanouse,  for  the  purpose  of  giving 
a  description  of  the  land,  furnished  him  with  a  deed, 
filled  up  ready  for  execution,  from  Adams  and  wife  to 
Kanouse.  It  was  not  executed.  From  this,  Mr.  Chandler 
took  the  description  of  the  premises,  and  drew  a  deed. 
With  this  deed,  he  and  Kanouse  went  to  Mr.  Adams* 
house,  which  was  some  distance  ofi",  and  then  the  deed 
was  executed.  Mr.  Chandler  insists  that  all  the  conversa* 
tion  between  Adams  and  himself  was  in  reference  to  the 
unexecuted  deed.  Adams  insists  it  was  in  reference  to  the 
one  that  had  been  executed  and  delivered.  It  was  verj 
natural  that,  during  the  cQ^ver8ation  about  the  deed,  Mr. 
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Chandler's  mind  should  be  engrossed  with  the  idea  of  the 
anexecated  deed  which  had  been  given  him  by  Eanonse. 
The  idea  of  an  executed  deed  was  altogether  inconsistent 
with  everything  he  had  done  in  relation  to  the  property. 
E^anoase  had  brought  him  the  necessary  title  deeds  to 
enable  him  to  search  the  records— had  given  him  the 
title  just  as  he  found  it  on  record-and  had  assured  him 
that  day,  in  reference  to  the  unexecuted  deed,  that  it  had 
been  his  intention  to  take  a  deed,  but  he  bad  not,  for 
the  reason  that  he  was  in  embarrassed  circumstances.  It 
ifi  quite  impossible  to  conceive  that  Adams  could,  in 
the  presence  of  Kanouse,  have  informed  Mr.  Chandler 
that  he  had  executed  a  deed  to  Eanouse,  and  Mr.  Chand- 
ler not  have  rebuked  Kanouse  on  the  spot  for  his  gross 
deception.  Under  the  idea  that  Kanouse  saw  at  once 
the  mistake  under  which  both  were  laboring,  Adams,  re- 
ferring to  the  executed  deed,  and  Chandler  to  the  unexe- 
cuted one,  it  is  easily  to  be  imagined  how  Kanouse,  with 
the  art  which  he  was  evidently  the  master,  might  have 
kept  up  the  misunderstanding  which  he  saw  existed.  Mr. 
Chandler  swears  he  did  not  have  notice  of  the  deed  to 
Kanouse,  and  I  think  his  evidence  should  be  relied  upon. 
It  was  farther  argued,  in  support  of  the  priority  of  the 
Estell  mortgage,  that  the  purchase  of  a  chose  in  action  is 
not  within  the  rule  which  protects  purchasers  for  a  valu- 
able consideration,  and  that  the  complainants,  as  the  as- 
signees of  Simpson,  took  the  bond  and  mortgage  sub- 
ject to  all  equities.  It  is  well  settled  that  the  assignee  of 
a  chose  in  action  takes  it  subject  to  the  same  equity  it  was 
subject  to  in  the  hands  of  the  original  obligor  or  debtor. 
Mitrray  v.  LyWum,  2  J.  G.  JB.  448 ;  1  P.  Wms.  495 ;  OoUs 
V.  JaneSy  2  Verru  693 ;  Matthews  v.  WaUwyn,  4  Ves,  118 ; 

Van  Sennselaer  v.  Stafford^  JHopkins  569 ;  9   Cowen  316 ; 

Poiden  v.  Martmy  1  Sand.  Ch.  569 ;  some  of  which  cases 
show  that  the  assignment  of  a  mortgage  is  to  be  regarded 
in  the  same  light  as  the  assignment  of  a  mere  chose  in  ac^ 

tiony  the  mortgage  debt,  in  equity,  being  regarded  as  the 
Vol.  m.  y 
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principal,  and  the  mortgage  a  mere  accessaiy.  2  Lead,  Ol 
in  Eq.  52.  There  is  no  hardship  in  this  rule^  because  the 
assignee  may  always  resort  to  the  original  obligor  or 
debtor,  and  ascertain  from  him  what  equities  exist  be- 
tween him  and  his  creditor.  But  the  rule  extends  no  far- 
ther than  this — that  the  equities  to  which  the  assignment 
is  subject  are  the  equities  residing  in  the  original  obligor 
or  debtor.  In  Livingston  v.  Dean  and  others^  2  J.  (7.  i?.  479, 
it  was  decided  that  the  assignee  of  a  bond  and  mortgage 
takes  it  subject  to  all  the  equity  of  the  mortgagor ^  but  not 
to  the  latent  equity  of  a  third  person.  To  subject  him  to 
such  an  equity,  he  must  have  express  or  constructive  rw- 
Uce  of  it  at  the  time  of  the  assignment.  In  MoU  v.  Chrk, 
9  Barr.  899,  the  mortgagee  had  notice,  at  the  time  of  tak- 
ing the  mortgage,  that  the  mortgagor  was  a  mere  trustee 
for  Clark.  The  mortgage  was  assigned  to  Mott  without 
notice.  It  was  held,  by  the  court,  that  a  mortgage  might 
be  discharged  by  equities  between  the  mortgagor  and 
mortgagee,  against  which  the  assignee  might  protect  him- 
self by  making  inquiry  of  the  mortgagor  at  the  time  of 
the  assignment ;  yet  that  with  regard  to  the  equities  of 
third  persons  the  case  was  different,  and  an  assignment 
for  value  was  to  be  regarded  as  a  purchase.  The  mortgage 
was  decided  to  be  good  in  the  hands  of  the  assignee,  not 
only  against  the  equity  of  Clark,  which  bound  it  in  those 
of  the  mortgagee,  but  against  a  deed  from  the  mortgagor 
to  Clark,  which  was  not  recorded. 

ISTow  it  is  said  that  Simpson,  not  having  paid  the  pur- 
chase money,  was  not  a  bona  fde  purchaser  for  a  valuable 
consideration ;  that,  in  equity,  he  was  entitled  to  be  pro- 
tected against  paying  the  purchase  money  which  was  se- 
cured by  his  bond  and  mortgage,  and  that  Estell's  mortgage 
would  thus  be  protected,  and  no  injury  accrue  to  any  one. 
But  this  is  not  the  kind  of  equity  which  affects  the  as- 
signee, and  for  the  reason,  that  it  was  not  within  the  com- 
pass of  any  inquiry  the  assignees  could  make  to  possess 
themselves  of  the  knowledge  that  any  such  equity  existed. 
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It  was  a  hUent  equity  in  a  third  person,  which  might  have 
been  adjusted  without  injury  to  any  one,  until  that  equity 
was  disturbed  by  legal  and  equitable  rights  acquired  by 
mnocent  purchasers.  Redfeam  v.  Ferrier^  1  Dow.  50. 

There  is  still  another  ground  upon  which  it  is  insisted 
that  the  priority  of  the  Estell  mortgage  ought  to  be  es- 
tablished. Eanouse  went  into  actual  possession  under  his 
deed.  It  is  insisted  that  such  possession  was  notice.  See 
the  numerous  cases  collected  in  the  note  to  Le  JSeve  v. 
Le  Ifeve,  2  Lead.  Ca.  in  Eq.  117. 

But  of  what  was  Kanouse's  possession  notice  ?  It  was 
notice  only  of  the  legal  or  equitable  interest  which  he  as- 
sumed or  claimed  in  the  land ;  and  the  greatest  extent  to 
which  it  can  be  carried  is,  to  visit  the  purchaser  with  no- 
tice of  every  fact  and  circumstance  which  he  might  have 
learned  by  making  inquiry  of  the  possessor.  The  pur- 
chaser can  be  affected  only  to  the  extent  of  the  claim 
which  the  possessor  asserted.  In  this  case  every  inquiry 
was  made  of  Kanouse.  He  denied  having  any  title  to  the 
land ;  and  it  is  now  sought  to  affect  an  innocent  purchaser 
by  a  title  which  he  concealed  for  the  very  purpose  of  com- 
mitting a  fraud  upon  an  innocent  man.  It  was  contended 
that  this  possession  imposed  the  duty  of  searching  the 
record,  not  only  to  ascertain  what  title  Kanouse  had,  but 
what  title  he  had  parted  with.  The  possession  of  Kanouse 
imposed  upon  the  complainants  no  other  duty  than  that  of 
inquiring  of  him  of  what  his  right  of  possession  con- 
sisted, and  his  response  to  such  inquiry  was  binding  in 
law  and  equity  upon  him  and  upon  every  person  claim*- 
ing  under  him. 

The  Estell  mortgage  must  be  postponed  in  payment  to 
the  complainants'  mortgage. 
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Henry  L.  Markeb  vs.  Hannah  Marker. 

The  complainant  filed  his  bill  for  divorce  against  the  defendant,  his  wife,  oo 
the  ground  of  desertion  for  five  years.  The  defendant,  by  her  answer,  ad- 
mits that  she  had  left  the  complainant's  house,  and  alleges  that  she  did  so 
because  her  husband  kept  lewd  women  in  the  house,  and  cohabited  with 
them.  The  defendant,  after  putting  in  her  answer,  filed  her  petition,  alleg' 
ing  the  same  facts  contained  in  her  answer,  and  applied  for  counsel  fees  to 
conduct  her  defence  and  alimony  pendente  lite*  The  complainant  put  in  an 
affidavit  denying  the  allegations  in  the  petition.  The  court  allowed  the  wife 
a  counsel  fee  and  alimony  pendente  lite. 

If  a  husband,  by  his  extreme  cruelty  to  his  wife,  compels  her,  for  her  own 
safety  and  protection,  to  seek  a  home  elsewhere  than  under  her  hosband't 
roof,  she  does  not  thereby  desert  her  husband,  in  the  meaning  of  the  statute. 

If  the  husband's  cruelty  is  practised  for  the  purpose  of  driving  his  wife  from 
his  abode,  and  she  flees  from  him  to  avoid  his  cruelty,  he  is  chargeable  with 
the  offence  of  deserting  his  wife,  and  would  be  so  regarded  by  a  court  of 
equity  ou  a  question  for  divorce. 

In  a  suit  between  husband  and  wife,  whether  the  wife  be  the  complainant  or 
defendant,  as  a  general  rule,  the  wife,  as  a  privileged  suitor,  is  entitled  to 
costs  and  alimony.  The  rule  originally  rested  upon  the  principle,  that  the 
husband  having,  by  the  marriage  contract,  the  entire  control  of  the  wi£B*s 
property,  she  was  destitute  of  means  for  her  own  protection.  The  statote 
has  changed  the  common  law,  and  secures  to  the  wife  the  ownership  aad 
dispoftition  of  property  she  may  have  at  the  time  of  her  marriage,  or  may 
acquire  afterwards.  The  question  now  properly  i^— whether  the  wife  has 
property  independent  of  her  husband,  and  the  court  will  exercise  its  discre- 
tion in  the  allowance  of  alimony  and  costs,  having  reference  to  the  respec- 
tive pecuniary  circumstances  of  the  parties. 

In  order  to  entitle  the  wife  to  alimony,  she  must  deny,  under  oath,  the  charges 
which  are  made  against  her  as  grounds  for  the  divorce. 


Henry  L.  Marker  filed  his  petition,  prayiug  for  a  di- 
vorce it  vinculo  matrimoniiy  on  the  ground  of  wilful,  con- 
tinued, and  obstinate  desertion  for  five  years.  The  de- 
fendant answered  the  petition,  by  which  she  admits  that 
she  had  left  her  husband  for  more  than  five  years  prior  to 
the  filing  of  the  petition ;  but  she  alleges,  as  a  justifica- 
tion for  her  doing  so,  his  extreme  cruelty  towards  her, 
and  charges  him  with  keeping,  during  their  intermarriage, 
lewd  women  in  his  house,  and  of  committing  fornication 
and  adultery  with  them. 
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The  defendant  files  her  petition,  in  which  she  repeats 
the  same  charges  against  her  husband.  She  alleges  that 
she  is  without  means,  and  prays  that  she  may  have  a  pro- 
per allowance  made  for  support  during  the  suit,  and  rea- 
sonable counsel  fees  to  enable  her  to  conduct  her  defence. 
This  petition  is  under  oath.  The  complainant  has  put  in 
his  affidavit  denying  the  charges  alleged  in  the  petition. 

A.  J.  Sogers^  on  behalf  of  petitioner. 
2>.  Thompson^  contra. 

Thb  Chakoellor.  The  petitioner  is  entitled  to  counsel 
fees  to  enable  her  to  defend  this  suit,  and  also  to  a  rea- 
sonable allowance  for  her  maintenance  during  its  pen- 
dency. 

The  prayer  of  the  petition  was  resisted,  on  the  ground 
that  the  answer  admits  the  fact  of  the  desertion,  and  that 
the  allegations,  made  by  the  defendant  under  oath  in  her 
petition,  are  denied  under  oath  by  the  complainant 

It  is  true  the  defendant  admits  that  she  did  leave  the 
house  of  her  husband,  and  that  her  absence  has  continued 
for  more  than  five  years.  But  she  justifies  her  conduct 
on  the  ground  of  her  husband's  extreme  cruelty  to  her, 
and  because  he  kept  in  his  house  lewd  women,  with 
whom  he  cohabited.  This  is  a  good  ground  of  justifica- 
tion for  the  desertion  complained  of.  If  the  facts  are 
proved  as  the  defendant  states  them,  the  complainant  will 
not  be  entitled  to  a  divorce.  Indeed,  although  she  left 
the  dwelling  of  her  husband,  if  she  abandoned  it  for  the 
reasons  she  alleges,  she  would  be  entitled,  on  a  bill  filed 
by  her,  to  a  decree  for  divorce  on  the  ground  of  desertion 
by  her  husband.  It  is  the  intent  which  constitutes  the 
offence.  K  a  husband,  by  his  extreme  cruelty  to  his  wife, 
compels  her,  for  her  own  safety  and  protection,  to  seek  a 
home  elsewhere  than  under  her  husband's  roof,  she  doea 
not  thereby  desert  her  husband.    K  the  husband's  cruelty 

Y* 
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is  practised  for  the  purpose  of  driving  his  wife  from  his 
abode,  and  she  flees  from  him  to  avoid  cruelty,  he  ie 
chargeable  with  the  ofience  of  deserting  his  wife,  and 
would  be  so  regarded  }yy  this  court  on  a  question  for  di- 
vorce. Bishop  on  Marriage  and  Dioorce^  §  615,  516,  517, 
618,  arul  references. 

In  a  suit  between  husband  and  wife,  whether  the  wife 
be  the  complainant  or  defendant,  as  a  general  rule,  the 
wife,  as  a  privileged  suitor,  is  entitled  to  posts  and  ali- 
mony. The  rule  originally  rested  upon  the  principle, 
that  the  husband  having  by  the  marriage  contract  the 
control  of  the  wife's  property,  she  was  destitute  of  means 
for  her  own  protection.  The  statute  has  changed  the 
common  law,  and  secures  to  the  wife  the  ownership  and 
disposition  of  property  she  may  have  at  her  marriage,  or 
may  acquire  afterwards.  When  the  wife  is  a  suitor  in 
court,  the  question  will  be — ^whether  she  has  property  in- 
dependent of  her  husband,  and  the  court  will  exercise  its 
discretion  in  the  allowance  of  alimony  and  costs,  having 
reference  to  the  respective  pecuniary  circumstances  of  the 
husband  and  wife. 

In  this  case,  the  wife  says  she  has  no  means  to  defend 
this  suit.  The  complainant  married  her  before  the  year 
1852.  Whatever  property,  therefore,  she  may  have  had 
at  her  marriage  is  under  the  control  of  the  complainant 
Since  her  separation  from  her  husband,  it  is  admitted  she 
has  maintained  herself  by  her  own  industry.  It  does  not 
appear  that  she  has  been  able  to  do  more  than  provide 
herself  with  a  comfortable  support.  She  ought  to  be  pro- 
vided with  means  to  defend  this  suit ;  and  there  is  nothing 
appearing  in  the  progress  of  the  suit,  thus  far,  to  prevent 
the  adoption  of  the  ordinary  rule  in  like  cases.  Bmy  v. 
Bray,  1  HaUL  Ch.  B.  27 ;  Wood  v.  Wood,  2  Paige  109. 

In  order  to  entitle  the  wife  to  alimony,  she  must  deny, 
under  oath,  the  charges  which  are  made  against  her  as 
grounds  for  the  divorce.  The  statute  provides  that,  in 
cases  of  divorce,  the  answer  shall  not  be  under  oath.  But 
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the  defendant,  by  her  petition,  which  is  sworn  to,  denies 
the  desertion,  which  is  the  gravamen  of  the  bill.  Cooper 
and  wife  v.  Clason  and  others^  3  X  G.  Rep,  621 ;  Osgood  v. 
Osgood^  2  Paige  621. 

A  reasonable  counsel  fee  and  alimony  pendente  lite  are 
allowed. 


Philemon  Diceebson,  executor,  vs.  Mahlon  D.  Cakfieli) 

and  others. 

Where  an  executor,  bj  the  will  of  his  tefltator.  is  directed  to  make  partition 
of  the  testator's  real  estate,  and  by  reason  of  the  peculiar  situation  and 
character  of  the  property  is  unable  to  do  so,  and  files  his  bill  in  this  court, 
and  a  sale  is  ordered,  and  a  distribution  made  among  the  parties  interested, 
the  executor  is  entitled  to  the  same  fees,  aud  no  more,  as  a  master  of  this 
court  is  entitled  to  for  the  performance  of  like  services. 


A,  0.  ZabriskiCy  for  complainant. 

J,  Vanatta  and  L  I.  Scofiddy  for  defendants. 

The  Chancellor.  I  do  not  see  upon  what  principle,  or 
with  what  propriety,  I  can  allow  to  the  complainant  any 
farther  compensation  than  a  master  of  this  court  would 
be  entitled  to  for  the  performance  of  like  services. 

The  testator  left  a  large  real  and  personal  estate,  which 
he  disposed  of  by  his  will.  The  executor  discharged  all 
the  duties  imposed  upon  him  by  the  will,  except  the  dis- 
position of  the  real  estate.  He  accounted  in  the  Orphans 
Court  of  the  county  of  Morris,  and  made  his  final  settle- 
ment in  that  court  as  executor. 

The  will  directed  the  complainant,  as  executor,  to  make 
partition  of  his  real  estate  among  certain  devisees  named 
in  the  will.  On  account  of  the  peculiar  character  of  the 
estate — it  consisting  of  one  valuable  ore-bed  and  its  ap- 
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purtenance8>-*th6  executor  could  not  make  the  partitioa 
without  very  greatly  depreciating  the  value  of  the  pro- 
perty, its  value  being  veiy  greatly  enhanced  by  its  being 
kept  undivided.  Under  these  circumstances,  the  com- 
plainant exhibited  his  bill,  setting  forth  the  &ctB  of  the 
case,  and  praying  that  the  property  might  be  sold,  and 
the  proceeds  distributed  among  those  interested  in  the 
property.  All  parties  in  interest  consented,  and  a  decree 
was  made  accordingly.  It  is  very  clear  that  this  sale  might, 
in  the  discretion  of  the  court,  have  been  made  by  a  mas- 
ter. The  duty  to  be  performed  was  simply  to  sell  the  lands, 
and  to  divide  the  proceeds  among  those  entitled  to  them. 
The  duties  were  precisely  those  imposed  upon  a  master  in 
ordinary  partition  cases  where  a  sale  is  ordered.  It  was 
thought  more  convenient  that  the  sale  should  be  made 
by  the  complainant,  as  he  was  well  acquainted  with  the 
property  and  its  value.  He  performed  the  same  duties  that 
would  have  devolved  upon  a  master  in  making  the  sale. 
The  complainant  assumed  no  other  responsibilities.  He 
performed  a  specific  duty  under  the  order  of  the  court 
Why,  then,  should  he  be  allowed  any  further  compensa- 
tion for  performing  the  duty  than  any  other  ofilcer  of  the 
court  would  be  entitled  to  for  a  like  service  ? 

In  discharging  his  duty  as  executor,  the  complainant 
was  compelled  to  institute  this  suit ;  and  this  is  a  proper 
matter  for  consideratian  in  the  court  where  he  settles  his 
accounts  and  where  his  commissions  as  executor  are  al- 
lowed. But  for  performing  the  specific  duty  imposed  upon 
him  by  the  decree  in  this  suit,  to  wit,  the  sale  of  the  land 
and  the  distribution  of  the  proceeds,  he  is  entitled  to 
nothing  more  than  a  master  of  the  court  would  have  been 
for  performing  the  same  duty,  simply  for  the  reason  that 
the  trouble  and  responsibility  are  precisely  the  same. 

This  subject  of  compensation  was  a  matter  of  consulta- 
tion among  those  interested  before  the  sale  was  ordered ; 
and  it  was  certainly  understood  among  the  solicitors  of 
the  respective  parties,  that  a  sale  by  the  complainants 
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would  be  attended  with  no  greater  expense  than  it  would 
be  if  a  sale  were  made  by  a  master.  If  the  solicitor  of  the 
complainant  had  intimated^  at  the  time,  that  the  complain- 
ant would  expect  any  larger  compensation^  I  would  not 
have  been  justified,  against  the  remonstrances  of  those 
interested,  in  putting  the  estate  to  any  more  expense  than 
was  necessary  to  carry  out  the  object  of  the  suit. 

The  ordinary  fees  allowed  by  the  rules  will  be  taxed  by 
the  clerk ;  and  as  is  customary  where  the  estate  is  a  large 
one,  and  the  trouble  and  labor  more  than  ordinary,  I  will 
allow  such  additional  compensation  as  I  would  have  been 
willing  to  allow  a  master  of  the  court  for  the  same  ser- 
vice. 


BENJAJfiN   Scott  and  others  vs.  William  L.  Ames  and 

others. 

Where  the  equity  of  the  bill  is  denied  by  the  answer,  the  injanction  should  be 
disiolved. 

Th«re  are  exceptions  to  the  role.  A  case  to  be  considered  an  exception  shoald 
be  such,  as  that  a  dissolution  of  the  injunction  would  amount  either  to  depriv- 
ing the  complainant  of  all  relief,  if  he  finally  succeeded  in  his  cause,  or  subject 
him  to  some  peculiar  hardship,  while  its  continuance  could  be  but  a  tempo- 
rary inoonveoienca  only  to  the  other  party. 


On  motioh  to  dissolve. 

It.  SamUUm  moved  to  dissolve  the  injunction  in  this 
case  on  the  answer  of  the  defendants. 

J.  W.  Miller  opposed  the  motion. 

Thb  Chakcsllor.   The  equity  of  the  bill  is  denied  by 
the  answer.    The  ground  upon  which  the  equity  of  the 
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complainants'  case  entirely  rests,  and  the  only  one  which 
coald  have  induced  the  master  to  allow  the  injunction  is 
this — that  the  money  raised  by  the  mortgage  was  appro* 
priated  to  pay  the  debts  of  the  defendants. 

Benjamin  Scott,  one  of  the  complainants,  was  an  accom- 
modation endorser  for  William  L.  Ames  to  a  veiy  large 
amount  William  L.  Ames  becoming  insolvent,  Benjamin 
Scott  borrowed  from  the  Sussex  Bank  the  sum  of  $10,500, 
for  the  purpose  of  meeting  the  liabilities  he  had  incurred 
for  Ames.  The  bill  alleges  that  Oliver  Ames,  the  fsLther 
of  William,  and  Oakes  and  Oliver  his  two  brothers,  were 
the  partners  of  William,  and,  as  such,  were  the  debtorB 
for  the  amount  paid  on  his  accommodation  endorsements; 
that  the  money  raised  by  the  mortgage  was  appropriated 
for  the  purpose,  and  that,  when  it  was  so  appropriated,  the 
defendants  agreed  that  they  would  take  up  and  cancel  the 
mortgage  when  the  money  it  was  given  to  secure  should 
£ei11  due.  Oakes  Ames  paid  the  money  secured  by  the 
mortgage,  and  took  an  assignment  of  it  to  himself,  and 
has  brought  an  ejectment  upon  it  to  recover  the  posses- 
sion of  the  mortgaged  premises.  The  injunction  was 
granted  to  stay  the  proceedings  at  law  upon  the  mortgage. 
It  will  thus  be  seen  that  the  only  consideration  for  the  al- 
leged agreement,  on  the  part  of  the  defendants,  to  take 
up  and  cancel  the  mortgage,  was  that  the  money  was 
raised  and  appropriated  to  pay  their  debts. 

The  joint  and  several  answers  of  the  defendants  deny 
the  fact,  that  the  defendants  were  partners,  or  that  they 
made  any  such  agreement,  as  that  alleged,  to  take  up  the 
mortgage  when  the  mortgage  money  should  become  due. 

The  defendants  are  entitled  to  the  full  benefit  of  this 
denial  from  several  considerations.  The  complainant, 
Scott,  does  not  pretend  that  at  the  time  he  endorsed  the 
accommodation  paper  for  William,  that  he  did  it  upon 
the  credit  of  any  one,  except  upon  that  of  William  him- 
self. He  does  not  say  that,  at  that  time,  he  supposed  the 
other  defendants  were  the  partners  of  WiUiami  or  that 


1686.]  CASES  IN  CHANCERY.  268 

8oott  9.  Amet* 

they  then,  or  at  any  other  time,  held  themselves  ont  as 
partners,  or  that  they,  or  either  of  them,  requested  or 
were  in  any  way  instrumental  in  inducing  him  to  give 
his  endorsements.  There  are  no  facts  stated  in  the  bill 
sufficient,  if  all  true,  to  constitute  the  defendants  partners, 
or  to  make  them  liable  as  partners. 

The  complainants'  counsel  urged  very  earnestly  that 
this  case  should  be  made  an  exception  to  the  rule — ^that 
when  the  equity  is  denied,  the  answer  must  prevail,  and 
the  injunction  be  dissolved.  There  are,  very  properly, 
such  exceptions  to  the  rule ;  but  I  cannot  look  upon  this 
case  as  entitled  to  be  considered  as  one  of  them.  A  case 
to  be  entitled  to  an  exception  to  the  rule,  should  be  one 
where  a  dissolution  of  the  injunction  would  amount  either 
to  depriving  the  complainant  of  all  relief,  if  he  finally 
succeeded  in  his  cause,  or  subject  him  to  some  peculiar 
hardship,  while  its  continuance  could  be  but  a  temporary 
inconvenience  only  to  the  other  party. 

The  defendant,  Oliver  Ames,  jun.,  has  a  title  deed, 
which  entitles  him  to  the  possession  of  the  property  in 
question.  He  has  instituted  his  suit  at  law  to  recover  the 
possession.  The  only  matter  involved  in  the  injunction  is 
as  to  the  possession  until  this  controversy  is  determined. 
The  equity  of  the  complainants  rests  upon  a  fact,  which 
is  not  within  the  personal  knowledge  of  either  of  them. 
That  fact  is  within  the  knowledge  of  all  the  defendants, 
and  of  a  character,  that  if  their  denial  of  it  is  not  true, 
they  are  necessarily  involved  in  the  crime  of  perjury. 

Besides  this,  it  is,  according  to  the  complainants'  own 
statement,  the  inexcusable  and  unaccountable  negligence 
of  the  complainant,  Scott,  that  has  involved  the  parties 
in  all  this  trouble.  He  advanced  upwards  of  $10,000,  re- 
lying upon  the  verbal  agreement  of  third  parties,  that  they 
would  pay  the  money  when  the  obligation  he  gave  for  it 
should  fall  due.  He  imputes  no  fraud  to  the  defendants, 
hut  complains  only  of  a  violation  of  this  verbal  agree- 
ment, by  which  they  assumed  the  payment  of  the  large 
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amoant  of  money  he  had  adyanoed.  Under  anch  circum- 
stances, I  cannot  see  that  there  is  any  peculiarity  in  the 
case  which  shonld  induce  the  court  to  take  it  out  of  the 
general  rule  referred  to  applicable  to  the  dissolution  of 
injunctions. 


John  Flanagan  and  others  vs.  William  Wsstcott  and 

others. 

W.  W.  was  indebted  to  J.  R.  ra  the  sam  of  $394  on  book  debt,  and  $606  for 
his  note,  lent  by  J.  R.  to  W.  W.  To  secure  the  two  sams,  W.  W.  gave  bs 
bond  and  mortgage  to  J.  R.  for  a  thoasand  dollars.  The  note  of  |606  wai 
paid  by  W.  W.,  and  retained  by  bim  until  after  J.  R*8  death.  Between  tiis 
time  of  the  date  of  the  note  and  the  death  of  J.  R  ,  W.  W.  had  become  his 
debtor  to  an  amoant  exceeding  the  $1000  and  interest,  after  dedocting  the 
$606  note.  In  a  settlement  between  the  executors  of  J.  R.  and  W.  W.  a 
balance  of  over  a  thousand  dollars  was  foand  due  from  W.  W.,  and  it  wis 
agreed  between  them  that  the  mortgage  should  stand  as  a  security  for  the 
debt.  The  bona  fides  of  the  transaction  was  not  questioned.  Heldj  that  the 
mortgage  was  a  valid  security  for  the  whole. 

Where,  subsequent  to  giving  the  mortgage,  and  after  the  debt  is  doe,  the 
mortgagor  confesses  a  judgment  to  the  mortgagee  for  the  mortgage  debt, 
the  judgment  does  not  extinguish  or  impair  the  mortgage  security. 


James  Wilson^  for  exceptants. 
W.  L.  Daytoriy  contra. 

The  Ghangellor.  The  master  is  manifestly  wrong  in 
his  report  upon  the  mortgage  to  Jesse  Richards.  This 
mortgage  bears  date  the  9th  of  May,  1858,  and,  on  the 
face  of  it,  is  given  to  secure  a  bond  from  the  mortgagee, 
Westcott,  to  Jesse  Richards,  of  the  same  date,  and  pay- 
able in  six  months,  with  interest.  The  complainants  have 
filed  their  bill  on  a  mortgage  prior  in  date.  A  number  of 
mortgage  and  judgment  creditors  of  the  mortgagor  are 
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made  defendants,  and  among  the  rest  the  execntors  of 
Jesse  Richards,  as  claiming  under  the  mortgage  to  their 
testator.  The  bill  does  not  question  the  validity  of  the 
Bichards  mortgage,  and  makes  no  issue  as  to  the  amount 
due  upon  it.  The  executors  answered  the  bill,  and  allege 
that  there  is  due  the  whole  amount  of  principal  and  in- 
terest. Joseph  S.  Joice  is  made  a  defendant,  as  a  judg- 
ment creditor  of  the  mortgagor,  holding  a  judgment 
which  bears  date  the  22d  November,  1854,  a  date  subse- 
quent to  that  of  the  Richards  mortgage,  which,  as  before 
stated,  bears  date  the  9th  of  May,  1853. 

Joice  answered  the  bill.  He  sets  up  and  alleges  that  the 
Richards  mortgage  was  given  to  secure  and  indemnify 
Jesse  Richards  from  any  loss  that  might  accrue  to  him,  as 
endorser  of  a  certain  promissory  note  drawn  by  Westcott, 
the  mortgagor,  and  endorsed  by  Jesse  Richards  for  West- 
cott's  accommodation.  The  answer  further  alleges,  that 
the  note  was  taken  up  at  maturity,  and  thus  the  mortgage 
satisfied. 

The  evidence  before  the  master  was,  that  Westcott  was 
indebted  to  Richards  in  the  sum  of  $394  on  book  of  ac- 
count for  goods  sold  and  delivered.  Richards  lent  his  note 
to  Westcott  for  $606,  which  made  the  thousand  dollars ; 
and  to  secure  the  indebtedness  of  $394  and  the  note,  the 
bond  and  mortgage  were  given.  The  note  was  paid  by 
Westcott,  and  was  retained  by  him  until  after  Jesse 
Richards'  death.  Between  the  time  of  the  date  of  the 
note  and  the  death  of  Richards,  Westcott  had  become  his 
debtor  in  the  purchase  of  goods  to  an  amount  exceeding 
the  $1000  and  interest,  after  deducting  the  $606  note. 

In  September,  1854,  before  the  date  of  Joice's  judg- 
ment, in  a  settlement  between  Westcott  and  the  executors 
of  Richards,  the  former  delivered  up  the  $606  note ;  and 
upon  a  settlement  of  accounts,  finding  he  was  still  in- 
debted in  an  amount  exceeding  the  amount  of  the  bond 
and  mortgage,  it  was  agreed  between  them  that  the  mort- 
gage should  remain  as  a  security  for  the  debt. 

ToL.  ni.  z 
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The  master  reports  the  sum  of  3^54.52  as  dae  apon  the 
bond  and  mortgage.  He  deducts  the  9606,  the  amount  of 
the  accommodation  note,  which  was  delivered  up  by 
Westcott  to  the  executors  of  Richards. 

The  only  ground  upon  which  the  master  could  have 
reached  the  conclusion  he  did  is,  that  after  the  9606  note 
was  paid,  it  was  not  in  the  power  of  the  parties  to  the 
mortgage  to  keep  it  on  foot  to  secure  any  other  debt  But 
this  cannot  be  so.  The  mortgage  was  executed  as  a  col- 
lateral security  to  secure  one  debt ;  it  might  legally  be 
kept  in  existence  as  security  for  the  payment  of  another. 
There  is  no  allegation  that  the  transaction  was  not  a  botui 
Ude  one,  or  that  it  was  entered  into  for  the  purpose  of  de- 
feating the  just  claims  of  the  parties  to  this  suit  or  any 
one  else.  As  between  the  parties,  it  was  a  valid  and  sub- 
siBting  security. 

As  to  the  effect  of  this  transaction  upon  a  question  of 
priority  between  this  mortgage  and  other  creditors  of  the 
mortgagor — ^whether  it  will  take  priority  from  its  date,  or 
from  the  date  of  the  settlement  of  the  accounts,  when  it 
was  agreed  it  should  be  continued  as  a  security  for  the 
balance  found  due  on  that  settlement,  that  involves  other 
considerations  wholly  independent  of  the  question  as  to 
the  validity  of  this  mortgage  between  the  parties  to  it 

The  parties  had  a  right,  as  far  as  they  were  concerned, 
to  keep  the  mortgage  on  foot.  There  being  no  dispute  be- 
tween them  as  to  the  bona  fides  of  it,  and  it  being  admitted 
that  the  debt  which  it  is  collateral  to  secure  is  justly  due 
and  owing,  the  master  should  have  reported  the  whole 
amount  due. 

In  correcting  this  error  of  the  master,  it  may,  perhaps, 
change  the  priorities,  as  he  has  reported  them,  between 
the  defendants,  as  to  the  amount  due  upon  the  mortgage 
over  the  sum  of  $454.52.  The  whole  matter  will  be  left 
open  for  the  master. 

There  is  one  fact  to  which  it  may  be  prop^  I  should  re- 
fer. It  is  not  mentioned  by  the  master,  but  appears  in  the 
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evidence  returned  with  his  report  The  mortgagor,  who 
was  examined  as  a  witness,  states  that  some  time  after  the 
agreement  between  the  executors  and  himself,  one  of 
them  came  to  him  and  said,  ^^  that  he  had  supposed,  or 
something  to  that  amount,  that  there  was  likely  to  be  ex- 
ceptions filed  against  his  bond  and  mortgage ;  I  think  the 
whole  amount  of  the  bill  amounted  to  fourteen  hundred 
and  some  few  dollars ;  I  don't  recollect  the  exact  amount, 
but  it  was  some  few  dollars  over  fourteen  hundred  dollars, 
and  I  gave  him  a  judgment  bond  for  the  whole  amount 
together." 

The  judgment  bond  was  not  an  extinguishment  of  the 
bond  and  mortgage.  It  was  not  given  as  a  substitute 
for,  but  as  additional  and  cumulative  to  the  other  security. 
Such  was  the  intention  of  the  parties ;  and  the  bond  and 
mortgage  were  accordingly  left  in  the  hands  of  the 
creditor.  The  master  did  not  go  upon  the  ground,  in  mak- 
ing his  report,  that  the  mortgage  was  extinguished,  for  ho 
reported  that  there  was  due  upon  it  the  sum  of  $454.52. 
He  must  have  acted  upon  the  ground  I  first  suggested ; 
and  I  think,  in  doing  so,  he  was  in  error. 


Henry  M.  Brown  vs.  William  R.  Winans. 

Where  an  answer  has  been  filed,  and  on  a  motion  todisaolve  an  iDJaDCtion  the 
defendant  relies  npon  anythin«r  except  the  want  of  eqnity  in  the  bill  and 
npon  his  answer,  be  must  specify,  in  his  notice,  the  grounds  upon  which  he 
rests  for  a  dissolution.  The  propriety  of  the  rule  is  obvious.  On  a  motion  to 
dissolve  for  want  of  equity,  or  upon  the  answer,  affidavits  cannot  be  read  in 
opposition  to  the  motion.  Where  the  motion  is  based  upon  other  grounds 
they  may. 


On  motion  to  dissolve. 

J.  a.  WortendykBy  for  motion. 

A.  B.  Woodruffs  contra. 
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The  Chanobllor.  As  the  case  is  presented  by  the  bill 
and  answer,  I  think  the  injunction  should  not  be  dissolved. 
The  defendant's  counsel  claimed  to  have  the  injunction 
dissolved  on  account  of  the  complainant's  delay  in  bring- 
ing the  cause  to  a  final  hearing.  But  I  have  no  means  af- 
forded me  of  ascertaining  how  far  the  complainant  is  in 
laches  in  this  respect.  The  only  records  before  me  are  the 
bill  and  answer.  Besides,  where  an  answer  has  been  filed, 
and  on  a  motion  to  dissolve  an  injunction  the  defendant 
relies  upon  anything  except  a  want  of  equity  in  the  bill, 
and  that  the  equity  of  the  bill  is  answered,  he  must 
specify  in  his  notice  the  grounds  upon  which  he  rests 
for  a  dissolution.  The  propriety  of  this  is  obvious.  On 
a  motion  to  dissolve  for  want  of  equity  in  the  bill,  or 
because  the  equity  is  answered,  the  other  party  cannot 
read  aflidavits  in  opposition  to  the  motion.  But  this  rule 
has  no  application  where  the  motion  is  based  upon  some 
technical  ground  merely.  In  the  present  case,  the  com- 
plaint is  the  negligence  of  the  solicitor.  It  is  proper  that 
the  solicitor  should  have  an  opportunity  of  being  heard 
by  affidavits.  But  not  being  apprized  of  the  ground  taken, 
he  is  deprived  of  this  privilege.  He  can  only  read  affi- 
davits which  have  been  served  four  days,  or  which  have 
been  taken  upon  notice.  The  grounds  relied  upon  are  a 
surprise  upon  the  opposite  party. 

The  motion  is  denied,  but  without  costs.  The  com- 
plainant must  notice  his  cause  for  final  hearing  for  the 
first  day  of  the  next  term. 


Henrt  Campbell  vs.  John  H.  Campbbll,  surviving  ex- 
ecutor, and  others. 

Part  payment  of  the  oontideratioD  money  it  not  of  itself  tufficient,  ander  ordi- 
nary ctroumttanoM,  to  take  a  caie  oat  of  the  operatbn  of  the  ttitale  of 
fraudf. 
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The  act  wbkh  is  relied  upon  to  establish  part  performance  mast  be  clear  and 
definite,  and  referable  exclusively  to  the  contract.  If  possession  is  relied 
npon,  it  must  be  shown  distinctly  to  be  a  possession  under  the  contract. 

The  mother,  upon  the  death  of  the  father,  is  entitled,  as  the  natural  guardian. 
to  the  earnings  of  her  children  during  their  minority.  This  is  a  general 
principle,  but  may  be  rendered  inapplicable  from  various  circumstances. 
Tim  mother  may  emancipate  her  chilJ,  and  clothe  him  with  express  or  im> 
plied  authority  to  receive  for  himself  the  wages  of  his  own  skill  and  labor. 
If  a  mother  permits  her  child  to  leave  her  roof,  and  provide  for  himself,  or 
if  she  refuses  to  furnish  him  with  the  necessaries  of  life,  so  as  to  compel  him 
to  seek  his  own  mainteuauce,  he  may  contract  for  his  own  labor,  and  be  en- 
titled to  receive  the  earnings  of  his  industry.  A  payment,  under  such  cir- 
camstances,  to  the  child  would  be  a  good  defence  against  any  claim  after* 
wards  made  by  the  mother. 

If  a  mother  permits  her  infant  child  to  receive  his  own  wages,  and  invest  them, 
she  cannot,  after  such  appropriation  with  lier  consent,  claim  the  benefit  of 
sach  investment.  She  cannot,  after  such  child  has  arrived  of  age,  call  upon 
him  to  account  with  her  for  his  earnings  during  his  minority. 

Where  one  tenant  in  common  makes  a  parol  agreement  with  another,  his  co- 
tenant,  for  the  purchase  of  his  interest,  and  advances  money  in  part  payment, 
although  the  former  cannot  claim  a  specific  performance  of  the  agreement, 
a  court  of  equity,  in  a  suit  for  partition,  will  decree  the  money  so  advanced 
a  lien  upon  the  land. 

A  party,  to  entitle  himself  to  the  benefits  of  a  bona  fide  purchaser  without  no- 
tice, must  show  that  he  has  paid  the  purchase  money. 


A.  V.  Schencky  for  complaiuant. 
S.  II.  Shaeffer,  for  Ezra  Ay  res. 

J.  S.  jyeiius,  for  executor  of  Deborah  Ayres. 

The  Chancellor.  The  complainant  is  the  owner  in  fee 
of  five  eighths  of  a  farm  in  the  county  of  Middlesex.  The 
defendant,  Ezra  Ayres,  has  title  to  the  remaining  three 
eighths.  The  farm  was  formerly  owned  by  Alexander 
Campbell,  who,  by  his  will,  devised  it  to  his  wife  and 
three  children.  The  complainant,  besides  one  fourth  de- 
vised to  him  by  his  father,  derived  title,  through  the  will 
of  his  brother,  to  another  fourth,  and  inherited  one  eighth 
more  from  his  mother  at  her  decease.  The  defendant, 
Ezra  Ayres,  holds  under  Samuel  Ayres  and  his  wife  Mary. 
Mary,  as  one  of  the  children  of  Alexander  Campbell,  was 
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entitled  to  one  fourth,  and  one  eighth  she  inherited  from 
her  mother.  The  three  eighths  now  held  by  Ezra  Ayres 
were  conveyed  to  him  by  Samuel  Ayres  and  his  wife. 

The  bill,  in  the  first  place,  asks  that  Ezra  Ayres  may 
be  compelled  specifically  to  perform  an  agreement  which 
the  complainant  sets  forth  in  his  bill,  as  having  been 
made  between  himself  and  Samuel  Ayres  and  Mary  bis 
wife.  The  agreement  is  alleged  to  have  been,  that  Samuel 
and  Mary  would  convey  to  the  complainant  their  interest 
in  the  farm  for  the  consideration  of  one  thousand  dollars, 
of  which  eight  hundred  dollars  have  been  paid. 

There  is  not  suflSlcient  proof  to  establish  the  agree- 
ment. If  the  agreement  were  proved,  it  was  a  parol  agree- 
ment, and  there  is  no  such  part  performance  as  will  take 
the  case  out  of  the  operation  of  the  statute  of  frauds.  The 
payment  of  part  of  the  consideration  will  not  of  itself, 
under  ordinary  circumstances,  avoid  the  statute.  But  even 
that  is  not  proved.  There  was  no  part  (execution)  of  the 
contract  by  possession.  It  is  true  the  complainant  is  in 
possession,  but  that  possession  is  not  referable  to  the  con- 
tract. The  complainant  obtained  possession  under  his  own 
title,  and  there  is  no  act  of  Mary  Ayres  or  her  husband 
which  can  be  construed  to  ascribe  the  complainant's  pos- 
session to  any  act  of  theirs  under  the  alleged  agreement 
The  act  which  is  relied  upon  to  establish  part  performance 
must  be  clear  and  definite,  and  referable  exclusively  to 
the  contract.  2  Story's  Eq.  Jur.  764. 

But  there  is  another  aspect  in  which  this  bill  is  filed. 
It  prays  for  partition.  Neither  party  objects  to  the  parti- 
tion ;  but  the  complainant  insists  that,  in  making  the  par- 
tition, he  is  entitled  to  certain  equities,  which  he  prays 
may  be  established  and  adjusted  in  making  the  partition. 
And  one  of  the  defendants,  the  administrator  of  Deborah 
Ayres,  sets  up  certain  equities,  which  he  insists  should  be 
established  and  enforced  as  liens  upon  the  land  in  his  in- 
testate's favor,  before  any  partition  is  made. 

At  the  time  of  Alexander  Campbell's  death,  which  was 
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in  March,  1885,  he  left  a  large  amount  of  debts,  part  of 
which  were  secured  by  mortgages  upon  the  land  of  which 
partition  is  now  sought.  One  mortgage  was  dated  the  first 
day  of  March,  1832,  and  was  given,  by  Alexander  Camp- 
bell to  Gabriel  Mundy,  to  secure  a  debt  of  sixteen  hun- 
dred dollars.  The  other  mortgage  was  a  lien  of  eight  hun- 
dred dollars  on  a  part  of  the  land  in  question,  when  Alex- 
ander Campbell  purchased  it,  and  was  held  by  Sarah  Ver- 
mule.  He  assumed  its  payment,  as  part  of  the  considera- 
tion he  was  to  pay  for  the  land.  At  his  death,  he  left  but 
little  personal  property,  and  the  real  estate  described  in 
the  bill  was  all  the  real  estate  of  which  he  died  seized. 

By  his  will,  he  directed  all  his  debts  to  be  paid,  as  soon 
as  convenient  after  his  decease.  He  devised  all  his  pro- 
perty, after  payment  of  his  debts,  to  his  wife,  Deborah, 
and  his  three  children,  Henry,  the  complainant,  and  Mary 
and  Isaac,  since  deceased.  He  declared  it  to  be  his  will 
that  there  should  be  no  division  of  his  property  until  the 
youngest  child  should  be  of  age.  Isaac,  the  youngest,  was 
at  the  death  of  his  father  about  ten  years  old. 

The  bill  alleges  that  all  the  debts  of  the  testator,  in- 
cluding the  two  mortgage  debts,  were  paid  by  the  com- 
plainant, and  he  insists  that  he  should  be  remunerated 
out  of  the  real  estate  before  any  partition  is  made,  or  that 
in  making  the  partition,  he  should  have  the  benefit  of  the 
*debt8  paid  by  him  as  liens  upon  the  property. 

The  administrator  of  Deborah  Campbell,  who  was  the 
executrix  of  her  husband's  will,  sets  up  that  the  debts 
were  paid  by  the  joint  industry  of  Deborah  and  her  chil- 
dren, while  they  were  under  age  and  living  with  her;  and 
that,  as  she  was  entitled  to  the  services  of  her  children 
during  their  minority,  whatever  of  the  testator's  debts 
were  paid  by  them  during  such  minority  were,  in  law  and 
equity,  payments  made  for  her,  and  to  the  exclusive  bene- 
fit of  which  she  was  entitled.  Her  administrator  therefore 
insists  that  the  debts  of  the  testator  were  paid  by  Debo- 
rah Campbell,  and  to  the  amount  of  such  payments  he 
claims  an  equitable  lien  upon  the  land  in  question. 
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Another  defendant,  Ezra  Ayres,  insists  that  the  debts 
were  paid  oft'  by  Deborah,  as  is  alleged  by  her  adminis* 
trator;  but  that  they  were  paid  off  in  a  manner,  and  un- 
der circumstances,  which  reject  any  implication  of  a  legal 
or  equitable  claim  upon  the  land  for  reimbursement. 

The  following  facts  are  very  satisfactorily  proved  by  the 
evidence :  that  all  the  debts  of  the  testator,  with  the  ex- 
ception of  the  Verraule  mortgage,  were  paid  oft'  prior  to 
the  fourth  day  of  Xovember,  1841,  when  the  complainant 
arrived  at  the  age  of  twenty-one ;  that  the  debts  so  liqui- 
dated were  paid  mostly  by  monej'  derived  from  the  indus- 
try of  the  complainant,  with  the  exception  of  seven  hun- 
dred dollars  received  from  the  estate  of  Jeremiah  Clark- 
son,  and  which  the  testator,  Alexander  Campbell,  be- 
queathed equally  to  his  widow  and  three  children.  This 
seven  hundred  dollars  was  appropriated  to  pay  oft' the  debts 
of  the  testator,  except,  also,  the  sum  of  four  hundred  dol- 
lars, which  was  received  from  the  railroad  company  for  the 
right  of  w*ay  through  the  laud,  which  was  appropriated 
for  the  same  purpose,  and  the  sum  of  eight  hundred  dol- 
lars, which  was  paid  by  the  complainant  after  he  arrived 
at  twenty-one  years  of  age,  and  which  went  to  discharge 
the  Vermule  mortgage. 

These  are  the  leading  facts  which  must  decide  the  issues 
made  by  the  pleadings,  as  I  have  stated  them. 

In  New  Jersey,  the  mother,  upon  the  death  of  the 
father,  is  entitled,  as  the  natural  guardian,  to  the  earnings 
of  her  children  during  their  minority.  This  is  a  general 
principle,  but  may  be  rendered  inapplicable  from  various 
circumstances.  The  mother  may  emancipate  her  child, 
and  clothe  him  with  express  or  implied  authority  to  re- 
ceive for  himself  the  wages  of  his  own  skill  and  labor.  If 
a  mother  permits  her  child  to  leave  her  roof,  and  provide 
for  himself,  or  if  she  refuses  to  furnish  him  with  the  ne- 
cessaries of  life,  so  as  to  compel  him  to  seek  his  own 
maintenance,  he  may  contract  for  his  own  labor,  and  be 
entitled  to  receive  the  earnings  of  his  industry.   A  pay- 
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ment,  under  such  circumstances,  to  the  child  would  be  n 
good  defence  against  any  claim  made  by  the  mother.  If 
a  mother  permits  her  infant  child  to  receive  his  own 
wages,  and  invest  them,  she  cannot,  after  such  appropria- 
tion with  her  consent,  claim  the  benefit  of  such  invest- 
ment She  cannot,  after  such  child  has  arrived  of  age, 
call  upon  him  to  account  with  her  for  his  earnings  during 
his  minority ;  and  if  she  cannot,  most  assuredly  her  admin- 
istrator can  have  no  such  right,  either  in  law  or  equity. 

What  were  the  circumstances  under  which  the  com- 
plainant while  under  age  made  the  payments  he  did  to- 
wards the  liquidation  of  the  debts  of  his  father's  estate  ? 
and  had  he,  or  his  mother's  personal  representative,  any 
equitable  lien  upon  the  real  estate  left  by  the  father,  at 
his  decease,  for  such  payments  ? 

His  father  died  largely  in  debt.  The  debts  amounted,  at 
his  death,  to  ?3272.34,  including  ?2400  of  mortgage  debt 
on  his  real  estate.  He  left  no  property  except  some  imple- 
ments on  the  farm,  of  the  value  of  about  ?200,  and  the 
homestead  farm  on  which  he  lived  at  his  death.  He  de- 
vised this  farm  equally  to  his  wife  and  his  three  infant 
children,  with  instructions  that  it  should  not  be  divided 
until  the  youngest  child  should  arrive  at  age.  The  com- 
plainant was  the  eldest,  and  was  then  fifteen  years  old. 
His  brother  Isaac  was  the  youngest,  and  then  ten  years 
old.  By  the  very  language  of  the  will,  the  farm  was  de- 
vised subject  to  the  payment  of  the  testator's  debts.  It  is  evi- 
dent that  it  was  the  expectation  of  the  testator  that  the 
farm  should  not  be  sold  to  pay  his  debts.  His  only  hope 
could  have  been  that,  by  his  widow's  keeping  the  family 
together  on  the  farm,  they  might,  by  their  joint  industry, 
pay  the  debts,  and  reserve  the  farm  to  accomplish  the  ob- 
ject of  his  will — a  division — when  the  youngest  of  his 
children  should  arrive  at  the  age  of  twenty-one  years. 
The  widow  did  keep  the  family  together  on  the  farm,  and, 
by  the  united  industry  of  herself  and  children,  the  debts 
were  paid,  except  about  eight  hundred  dollars,  within  the 
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time  contemplated.  The  mother,  having  the  control  of 
the  earnings  of  her  infant  children,  appropriated  them  to 
the  payment  of  these  debts.  While  a  considerable  portion 
of  the  money  was  the  result  of  the  complainant's  labor, 
the  appropriation  of  it  was  made  by  the  mother  herself. 
This  is  very  clear  from  the  evidence.  The  receipts  were 
taken  in  her  name,  or  in  the  name  of  herself,  as  executrix, 
and  John  II.  Campbell,  executor.  Among  the  numerous 
receipts,  there  is  not  one  taken  in  the  name  of  the  com- 
plainant. The  direct  evidence  and  all  the  circumstances 
go  to  show  that  the  payments  were  all  made  for  the  gene- 
ral benefit  of  the  testator's  estate.  The  family  were  all 
working  together  for  the  joint  benefit.  It  would  be  im- 
possible to  say,  from  the  evidence,  what  portion  of  the 
money  raised  was  derived  from  the  exclusive  industry  of 
the  complainant — all  contributed  their  earaings  to  the 
common  purpose.  Xeither  the  complainant  or  his  mother 
kept  any  account,  or  made  any  charges  against  the  testa- 
tor's estate. 

The  family  continued  together  until  separated  by  the 
death  of  some  and  the  marriage  of  the  daughter.    Isaac 
died  in  1848,  and  by  his  will  gave  to  his  sister  Mary  a 
legacy  of  one  hundred  dollars,  and  the  rest  of  his  pro- 
perty to  his  brother,  the  complainant.  In  1843,  Mary  mar- 
ried, but  still  continued  with  the  family  for  some  time. 
Deborah  Campbell,  the  mother,  died  intestate  in  January, 
1852.    Up  to  the  period  of  her  death,  Mrs.  Campbell  was 
considered  in  possession  of  the  farm  and  the  head  of  the 
family.  The  payment  of  the  last  interest  on  the  Vermule 
mortgage,  which  was  in  1848,  and  which  was  the  last 
money  paid  on  the  debts  of  the  testator,  except  the  prin- 
cipal of  that  debt,  was  receipted  on  the  obligation  as  hav- 
ing been  received  of  Mrs.  Campbell.  As  long  as  she  lived, 
whatever  money  was  paid  for  the  family  was  receipted  as 
received  from  her.    There  was  nothing  heard  of  any  of 
these  equitable  liens  until  a  partition  of  the  fium  was 
talked  of.  After  most  carefully  examining  all  the  fiictSi  my 
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conclnsioQ  is,  that  the  complainant  has  no  equitable  lien 
OD  this  land  for  any  contribution  he  made,  during  his 
minority,  towards  the  payment  of  the  debts  of  his  father. 
Nor  has  the  administrator  of  Deborah  Campbell  any 
equitable  lien  for  any  debts  of  the  testator  paid  by  her. 
8he  never  set  up  any  such  claim  during  her  lifetime,  and 
it  is  very  evident  that  she  never  contemplated  preferring 
such  claim  against  her  husband's  estate.  She  proved 
the  will  of  her  husband,  and  received  letters  testamentary, 
but  never  rendered  any  account  of  her  administration. 
She  kept  no  account  against  the  estate,  and  it  is  apparent 
that  her  great  object  and  hope  was  to  free  the  land  from 
embarrassment  for  the  mutual  benefit  of  her  children, 
without  any  intention  of  making  any  charge  against  them 
or  against  the  estate.  The  money  received  of  the  railroad 
company  and  of  the  Clarkson  estate,  and  which  was  ap- 
propriated to  the  payment  of  the  debts,  amounted  to  $1120. 
This  belonged  equally  to  the  widow  and  the  children,  and 
of  course,  the  payment  was  for  their  mutual  benefit. 

There  are  other  claims  which  the  complainant  sets  up 
as  equitable  liens  on  the  property,  and  which  he  insists 
he  is  entitled  to  the  benefit  of  in  the  partition.  He  alleges 
that,  after  he  came  of  age,  he  made  valuable  improve- 
ments on  the  property,  and  among  other  expenditures, 
made  one  of  ?490,  in  the  year  1848,  in  erecting  new  out- 
buildings. He  further  alleges,  that  he  paid  to  his  sister 
Mary  and  her  husband  $612,  as  part  consideration  for  his 
sister's  interest  in  the  farm.  He  claims  allowance,  also, 
for  interest,  which  he  alleges  he  paid  on  the  Vamule  mort- 
gage after  he  was  of  age,  and  for  $800,  the  principal  of 
that  mortgage. 

It  does  appear  that  some  valuable  improvements  were 
put  upon  the  farm,  in  1845,  by  the  complainant,  while 
Mrs.  Campbell,  the  complainant,  and  his  brother  Isaac 
were  occupying  it.  But  the  improvements  put  upon  the 
fami  after  the  complainant  arrived  of  age,  until  Mrs. 
Campbeirs  death,  together  with  the  interest  money  which 
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was  paid  on  the  Yermule  mortgage,  did  not  constitute 
more  than  a  fair  equivalent  for  the  rents  and  profits.  The 
timber  for  the  improvements  was  all  procured  from  the 
premises.  Besides,  I  cannot  say  with  certainty  from  the 
evidence,  that  the  money  advanced  to  pay  for  the  improve- 
ments, or  to  pay  the  interest  on  the  Vermule  mortgage, 
was  the  money  of  the  complainant  The  receipts  for  in- 
terest on  the  Vermule  mortgage  are  all  given  to  Mrs. 
Campbell ;  and  no  explanation  is  oflfered  to  reconcile  this 
fact  with  the  allegation  that  the  payments  were  made  by 
the  complainant. 

As  to  the  payment  of  J612  to  Samuel  Ayres  and  his 
wife,  as  part  payment  for  their  interest  in  the  farm,  I  have 
already  stated  that  I  find  no  evidence  to  sustain  the  alle- 
gation. There  is  some  evidence  of  advances  made  by  the 
complainant  to  his  sister  Mary ;  and  if  the  complainant 
can  show  that  these  advances  were  made,  and  received 
by  her,  or  by  herself  and  husband  after  their  marriage,  on 
account  of  her  interest  in  the  farm,  I  think  the  court  may 
properly  declare  such  payment  a  lien,  and  adjust  it  in  de- 
creeing the  partition.    One  of  the  reasons  why  a  court  of 
equity  does  not  consider  payment  of  a  portion  of  the  pur- 
chase money  such  a  part  performance  of  a  parol  agree- 
ment as  will  take  the  case  out  of  the  statute,  is  that  the 
party  has  his  remedy  at  law  to  recover  back  the  purchase 
money  so  paid.  Whatever  money,  therefore,  the  complain- 
ant may  have  paid  on  account  of  Samuel  and  Mary  Ayres' 
interest  in  the  land  he  may  recover  back  at  law.    This 
court,  having  now  jurisdiction  over  the  parties  and  the 
land  for  the  purpose  of  ascertaining  and  setting  ofl'  to 
each  their  respective  interest,  may  properly  adjust  all 
legal  claims  which  one  may  have  against  the  other  re- 
specting the  land  of  which  partition  is  to  be  made.  Where 
one  tenant  in  common  has  made  a  parol  agreement  with 
another  tenant  in  common  for  his  interest  in  the  land,  and 
paid  a  part  of  the  purchase  money,  which  agreement  Mh 
by  reason  of  the  purchasers  refusing  to  comply  on  account 
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of  the  agreement  not  being  in  writing,  a  court  of  equity, 
in  decreeing  a  partition,  may  properly  decree  the  pur- 
chase money  so  paid  to  be  a  lieu  on  the  premises. 

As  to  the  principal  of  the  Vermule  mortgage ;  it  clearly 
appears  that,  the  complainant,  in  the  year  1848,  paid  it, 
and  that  he  borrowed  most  of  the  money  for  the  purpose, 
for  which  he  gave  his  own  obligations,  and  afterwards 
paid  them.  This  payment  seems  to  have  been  made  under 
different  circumstances  from  the  payment  of  the  other 
debts,  and  it  seems  but  equitable  that*the  complainant 
should  have  a  lien  on  the  property  to  reimbu/se  himself. 

Under  all  the  circumstances,  I  think  the  complainant 
should  be  charged  with  the  rents  and  profits  from  the 
death  of  his  mother.  Since  then  he  has  had  the  exclusive 
enjoyment  of  the  property. 

There  is  one  position  taken  by  Ezra  Ayres,  in  his  an- 
swer, which  I  have  not  noticed.  He  insists  that  he  is  a 
bona  fide  purchaser  without  notice,  and  that  the  interest 
which  he  holds  in  the  land,  under  Samuel  Ayres  and  wife, 
18  not  therefore  subject  to  any  equities  the  complainant 
may  have  against  it.  The  defendant,  Ezra  Ayres,  is  not 
entitled  to  the  consideration  of  a  bona  fide,  purchaser.  To 
place  himself  in  such  position,  he  should  have  showed 
that  he  had  paid  the  consideration  money.  The  fact,  that 
both  he,  and  Samuel  Ayres,  his  grantee,  in  their  answers, 
carefully  avoid  stating  that  any  part  of  the  consideration 
money  has  been  paid,  or  even  secured,  in  connection  with 
the  evidence  of  Mr.  Shaffer,  showing  what  object  Mary 
Ayres  had  in  view  in  divesting  the  title,  satisfies  me  that 
Ezra  Ayres  will  lose  nothing,  which  ever  way  this  suit 
may  be  determined.  If  he  is  loser,  it  is  his  own  fault.  If 
he  paid  the  purchase  money,  he  should  have  stated  so  in 
his  answer. 

Before  decreeing  a  partition,  I  shall  order  an  account. 

FirzL  To  ascertain  what  amount,  if  any,  was  paid  by 
the  complainant  to  his  sister  Mary,  or  to  her  and  her  hns- 
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band,  for  the  purchase  of  their  interest  in  the  land,  and 
interest  from  the  time  of  the  payments. 

Second.  To  state  an  account  of  the  payment  made  bj 
complainant  to  discharge  the  principal  due  on  the  Ver- 
mule  mortgage,  with  the  interest  to  the  date  of  the  mas- 
ter's report. 

Third.  To  take  an  account  of  the  rents  and  profits  of 
the  premises  since  the  death  of  Deborah  Campbell,  and 
after  crediting  the  complainant  with  any  permanent  im- 
provements 8in«e  that  time,  to  charge  him  with  the  ba- 
lance. 


Dunn  vs.  Setmoxtb  and  others. 

■ 

8.  8.  gare  hit  bond  and  mortgage  to  J.  B.,  ezecator,  &c.,  to  Mcore  a  debt  of 
$1000,  due  from  W.  M.  tosaid  J.  B.,  ezecntor.  W.  M.,  some  yean  after,  paid 
the  money,  and  took  an  assignment  of  the  bond  and  mortgage.  Held,  that 
W.  M.  coald  not  give  vitality  to  the  bond  and  mortgage  by  assigning  tbem 
to  a  third  party,  and  that  sach  third  party  took  them  subject  to  the  eqoitiea 
existing  between  the  mortgagor  and  W.  M. 

Bat  although  the  assignment  was  made  to  W.  M.,  and  the  money  paid  by  hiia, 
it  is  competent  for  him  to  show  that  he  was  acting  as  trustee  for  another. 


i2.  Adrain,  for  complainant 

A.  V.  Schencky  for  defendants. 

The  Chancellor.  This  case  turns  upon  a  single  ques- 
tion, whether  the  assignment,  by  Henry  A.  Van  Dyke 
and  wife  to  William  Myer,  of  the  29th  of  May,  1848,  was 
for  his  individual  benefit,  or  in  trust  for  Rebecca  F.  Van 
Dyke  ?  It  is  satisfactorily  proved  that  the  debt  for  which 
the  bond  and  mortgage  were  given  was  the  debt  of  Wil- 
liam Myer.  K  the  bond  was  paid  off  by  Myer,  when  the 
assignment  was  made  to  him,  then  the  debt  was  paid  ofi* 
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and  cancelled  as  to  Samuel  Seymour,  who,  although  the 
principal  debtor  on  the  face  of  the  bond  and  mortgage, 
was  in  fact  but  the  security  for  the  debt,  which  was  the 
proper  debt  of  William  Myer.  That  debt,  if  paid  by  Wil- 
liam Myer,  and  if  the  securities  were  in  his  hands  by  legal 
assignment,  he  could  not,  by  any  act  of  his,  by  assign- 
ment or  otherwise,  give  vitality  to,  as  against  Samuel  Sey- 
mour. The  bond  and  mortgage  in  the  hands  of  Myer 
eoDstituted  no  legal  claim  against  Samuel  Seymour.  In 
equity,  it  was  satisfied,  and  would  be  considered  as  can- 
celled, as  between  Myer  and  Seymour.  The  assignee  of 
William  Myer  must  take  it  subject  to  all  the  equities 
which  the  obligor  of  the  bond  had  against  it  when  the 
securities  passed  out  of  Myer's  hands  by  assignment. 

The  fact  of  the  assignment  to  William  Myer  is  prima 
facie  evidence  of  the  debt  being  paid  by  him.  This  is, 
however,  open  to  explanation  ;  and  it  is  proved  that  the 
assignment  was  made  to  William  Myer,  in  trust  for  Be- 
becca  F.  Van  Dyke. 

But  the  defendants  further  insist,  that  the  consideration 
of  the  assignment  from  the  executors  of  Robert  Boggs 
to  Sebecca  F.  Van  Dyke  (then  Rebecca  F.  Randolph) 
was  paid  by  William  Myer,  and  that  in  fact  she  was  thus 
constituted  the  trustee  of  William  Myer.  This  is  so,  if 
the  consideration  money  was  paid  by  Myer.  The  burthen 
of  proof  was  upon  the  defendants.  I  think  the  weight 
of  the  evidence  is  against  them. 

Mrs.  Myer,  the  mother  of  Rebecca,  swears  that  the 
money  was  advanced  by  the  guardian  of  Rebecca,  for  the 
purpose  of  purchasing  the  bond  and  mortgage.  The  books 
of  the  guardian,  who  is  since  deceased,  show  that,  on  the 
day  the  assignment  bears  date,  Rebecca  was  charged  with 
1900.  In  addition  to  this,  it  is  shown  by  the  defendants 
themselves,  as  clearly  as  such  a  fact  admits  of  positive 
proof^  that  Myer  was  insolvent,  and  had  no  means  to  pay 
the  amount  of  money,  or  any  part  of  it,  due  on  the  bond. 

There  are  several  circumstances  upon  which  the  de- 
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fendants  rely  to  show  that  the  bond  was  paid  by  Willism 
Myer.  Bat  these  facts  all  admit  of  explanations  consistent 
with  the  fact  of  the  money  advanced  being  the  money  of 
Rebecca  F.  Van  Dyke.  Looking  at  the  whole  case,  and 
carefully  examining  all  the  facts,  I  am  well  satisfied  that 
William  Myer  has  never  paid  any  part  of  this  debt  with 
his  own  money.  He  undoubtedly  desired,  and  intended 
to  do  so.  The  debt  was  kept  in  such  hands  as  might  not 
distress  Mrs.  Seymour  during  her  life,  and  the  effort  to  do 
this,  on  the  part  of  William  Myer,  has  subjected  him  to 
some  suspicion. 
The  complainants  are  entitled  to  a  decree. 


O  jok.  S  .iU  S 
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THE  COURT   OF   CHANCERY 


OF  THE  STATE  OF  NEW  JERSEY. 


FEBRUARY  TERM,  1857. 


CABOLDnB  HoLCOMB,  by  her  guardian,  vs.  Thb  Ezeoutobs 

OF  John  Holcomb,  deceased. 

The  will  of  the  testator  aatborized  his  executors,  or  the  sarviyors  or  sanri* 
ror  of  theD,  to  inYest  all  the  residae  of  his  personal  estate,  with  whaterer 
interest  may  bare  aocraed  thereon,  after  paying  the  legacies  specified  in  the 
will,  in  good  productive  real  estate,  at  their  discretion,  as  soon  after  his  de- 
cease as  to  them,  or  the  survivors  or  survivor  of  them,  should  seem  most  to 
the  interest  of  his  estate,  and  to  take  deeds  for  the  same  in  their  own  name 
or  names,  in  tmst  for  the  benefit  of  the  lawful  child  or  children  of  the  testa- 
tor's deceased  son  John,  or  the  survivor  of  them.  J.  C,  one  of  the  execu- 
tors, conveyed  to  himself  and  his  co-executors,  upon  the  trusts  named  in  the 
will,  two  brick  houses,  for  the  consideration  of  $3500,  and  a  grist  mill,  for 

.  $14,000. 

Held  the  conveyance  should  be  set  aside :  Isf .  Because  the  conveyance  of  the 
brick  houses  was  made  without  the  consent  of  A.  B.,  one  of  the  executors, 
and  of  the  mill,  against  his  express  dissent. 

Aud  farther  held,  that  no  investment  in  real  estate  could  be  made  under  the 
will,  except  with  the  joint  consent  of  all  the  executors. 

An  executor,  authorized  to  purchase  real  estate  for  investment  under  the  direc- 
tions of  the  will  of  his  testator,  cannot  sell  his  own  land  to  himself,  as  exe- 
cutor, for  such  a  purpose.  It  is  inconsistent  with  the  faithful  execution  of 
his  trust  that  J.  C.  should  sell  property  belonging  to  himself  as  an  individual  , 
to  J.  C.  as  executor.  Such  a  sale  may  be  affirmed,  or  disaffirmed,  by  the  ce$- 
l«s  que  trust;  or  if  he  is  an  infant,  then  the  court,  when  the  question  is  di- 
rectly or  incidentally  presented,  will  deal  with  the  conveyances  as  it  shall 
consider  best  and  most  advantageous  for  the  infant 

2a*     . 
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Uader  the  wHl  referred  to,  a  parcbase  ofa  lot  of  land,  good  for  noUoiig  eioept 
to  be  ued  in  the  maQufactaring  o(  brick,  ia  not  aoch  productive  realiUaU 
aa  the  will  contemplatea. 

Where  a  will  aathorizea  inveBtmentB  to  be  made  in  the  ditereHon  of  the  eseca- 
tora,  a  party  for  whoae  benefit  the  investment  ia  directed  to  be  made  n^y 
appeal  to  a  coort  of  eqnitj  to  decide  whether  the  discretion  has  beeaeIe^ 
ciMd  KNiDdly  and  honestly.  An  executor  cannot  have  an  authority  cooferred 
upon  him  not  in  some  measure  subject  to  the  control  of  this  court.  If  t  tes- 
tator should  declare  that  the  eiecotors,  in  the  discharge  of  duties  inpoied 
upon  them,  should  not  be  subject  to  the  control  of  a  court  of  equity,  tht 
court  would  disregard  such  a  provision  in  the  will.  The  execation  of  the 
will  cannot  be  taken  without  and  beyond  the  control  of  the  law  by  the  » 
price  of  the  testator. 

A  party  interested  has  a  right  to  have  the  discretion  submitted  to  the  ezecaton 
exercised  in  a  proper,  reasonable,  and  honest  manner,  and  the  appropriste 
legal  tribunal  cannot  be  deprived  of  its  proper  jurisdiction  to  protect  the 
rights  of  the  party  interested. 

Where  a  party  excepts  to  an  account  which  contains  a  number  of  iteoii  of 
charges,  he  must  8|>ecify  the  specific  charges  of  which  he  oompbins.  He 
cannot,  by  a  general  ezception,«impose  the  burthen  upon  the  court  of  eisni- 
ining  every  item  in  the  account  to  detect  the  error. 

Where  an  executor  is  obliged  to  foreclose  a  mortgage  to  raiae  the  mortgage 
money,  and  the  property  is  about  to  be  atrock  off  at  a  sacrifice  below  tlw 
aoKnint  due,  this  court  will  sanction  a  purchase  by  the  executor  for  tiie 
henefit  of  the  estate. 

The  will  authorized  the  executors  to  invest  in  productive  real  estate,  aadto 
make  suitable  and  convenient  repairs  upon  the  property.  Bzecuton  not  >&* 
thorized  to  purohase  vacant  lots  in  a  town,  and  to  erect  brick  dwellio; 
houses  upon  them. 

The  vrill  authorized  the  executors  to  invest,  at  their  discretion,  at  toon  BfUr 
the  tettator^9  death  a$  to  them  MhotUd  $eem  moH  to  the  interest  of  the  etlete. 
The  court  will  not  interfere  with  this  discretion,  as  to  time,  by  fiziog  s 
period  to  be  considered  a  reasonable  period  within  which  such  investaieati 
should  be  made.  It  is  the  duty  of  the  executors  to  collect  the  interest  opoa 
the  securities,  and  to  make  temporary  investments  until  the  trust  of  the  will 
can  be  executed. 

An  executor  is  chargeable  with  all  losses  which  occur  in  consequence  of  his 
negligence. 

W.  Hoisted  and  J,  P.  Stocktorij  for  exceptants. 
Peter  I.  Clark  and  X  F.  Bandolph^  contra. 

Thb  Chancsllob.  This  cause  is  before  the  coart  apon 
exceptions  to  the  master's  report.  The  questions  sub- 
mitted are  involved  in  some  embarrassmenty  in  coose- 


8S7.]  CASES  IN  CHANCERY.  288 


Holomnb  v.  Ezecatora  of  Holoomb. 


fnenee  of  coansel  having  brought  into  the  discussion 
matters  which  properly  belong  to  the  equity  reserved. 
In  disposing,  however,  of  the  exceptions,  I  will  give  my 
opinion  upon  the  principles  which  have  been  discussed, 
and  which  must  necessarily  be  determined  before  the 
cause  can  be  brought  to  its  final  termination. 

In  the  opinion  heretofore  given  in  this  cause,  and  which 
resulted  in  the  reference  to  the  master,  which  has  given 
rise  to  these  exceptions,  there  were  certain  principles  set- 
tled which  have  a  bearing  upon  the  present  issues,  and  to 
which  it  may  be  well  to  refer. 

It  was  determined  that,  by  the  will  of  the  testator,  it 
was  the  residue  of  the  personal  estate  remaining  in  the 
hands  of  the  executors  after  the  payment  of  debts  and 
legacies  that  they  were  to  invest  in  real  estate ;  that  such 
investments  were  to  be  made  in  productive  real  estate, 
and  that  vacant  lots  were  not  embraced  in  the  language 
of  the  will  <i8  mch  productive  estate;  that  the  improvements 
and  repairs  upon  the  real  estate  were  to  be  made  out  of 
the  rents  and  profits  of  the  real,  and  not  of  the  personal 
estate  of  the  testator.  The  application  of  these  principles 
is  involved  in  the  decision  of  the  exceptions. 

First  exception.  For  that  the  said  master,  by  his  re- 
port, has  charged  said  John  Coryell  with  the  rents  and 
issues  which  he  received,  or  might  have  received,  from 
the  grist  mill  property  and  two  brick  houses  in  York 
street,  in  Lambertville,  whereas  the  said  John  Coryell 
ought  not  to  have  been  charged  with  the  same  at  all,  either 
according  to  the  terms  of  the  said  decretal  order  or  the 
principles  of  equity. 

The  objection  raised  by  this  exception  is  not  as  to  the 
amount  charged  for  the  rents  of  the  grist  mill,  but  as  to 
the  propriety  of  making  any  charge  at  aU  against  the  ex- 
ecutor for  those  rents.  And  yet  it  appears  to  me  that  this 
exception  is  inconsistent  with  the  position  taken  before 
the  master  in  reference  to  this  property.  It  was  conveyed 
to  the  executors  by  one  of  them,  John  Coryell.    It  has 
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been  occupied  ever  since.  It  was  under  the  superintend- 
ence of  John  Coryell,  and  there  is  no  allegation  or  pre- 
tence that  the  rent  has  not  been  paid  by  the  tenants.  The 
position  was  taken  before  the  master,  and  by  the  conftsel 
of  two  of  the  executors,  John  and  Alexander  Coryell,  on 
the  argument  of  the  exceptions,  that  the  conveyances  of 
the  mill  property  and  the  two  brick  houses  to  the  execu- 
tors were  valid  conveyances^  while,  on  behalf  of  the  com- 
plainant, it  was  contended  that  the  conveyances  were  not 
valid,  and  not  such  as  should  be  sanctioned  by  the  court 
The  master  very  properly  reported  that  he  did  not  decide 
this  question.  He  reported  the  facts  connected  with  the 
conveyances,  and  made  a  statement  of  the  rents  and  issaes 
which  the  properties  had  yielded  since  the  date  of  the  con- 
veyances in  question.  He  properly  reports,  that  whether 
the  amount  thus  ascertained  by  him  is  to  stand  as  a  charge 
against  John  Coryell,  will  depend  upon  the  decision  of  the 
court  as  to  the  validity  of  the  controverted  conveyances. 
I  do  not  understand  on  what  grounds  counsel  can  object 
to  the  manner  in  which  these  charges  have  been  made  by 
the  master,  or  as  to  the  propriety  of  taking  any  exception 
except  as  to  the  amount  charged  by  the  master.  It  con- 
cludes the  party  as  to  the  amount^  and  nothing  else ;  and 
as  to  that  amount,  it  is  not  disputed,  and  no  exception  is 
interposed  to  its  allowance. 

But,  on  behalf  of  the  complaiTiants,  it  was  argued  that 
these  conveyances  ought  not  to  be  sanctioned  by  the 
court.  The  question  does  not  properly  come  up  upon 
these  exceptions,  but  belongs  to  the  equity  reserved.  It 
was,  however,  fully  argue^,  and  all  the  evidence  which 
can  elucidate  the  transaction  is  before  the  court.  As  the 
litigation  is  necessarily  a  protracted  one,  and  the  views  of 
this  court  noWy  upon  the  validity  of  these  conveyances, 
may  facilitate  the  parties  in  the  further  progress  of  the 
cause,  I  deem  it  for  the  interest  of  all  to  state  the  conclu- 
sion I  have  reached. 

The  will  of  the  testator  authorizes  his  executors,  or  the 
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survivors  or  survivor  of  them,  to  invest  all  the  residue  of 
his  personal  estate,  with  whatever  interest  may  have  ac- 
crued thereon,  after  paying  the  legacies  specified  in  the 
will,  m  good  productive  real  estate^  at  their  discretion,  as 
soon  after  his  decease  as  to  them,  or  the  survivors  or  sur- 
vivor of  them,  should  seem  most  to  the  interest  of  his 
estate,  and  to  take  deeds  for  the  same  in  their  own  name 
or  names,  in  trust  for  the  benefit  of  the  lawful  child  or 
children  of  his  deceased  son  John,  or  the  survivor  of 
them. 

John  Coryell  was  the  owner  in  fee  of  the  two  brick 
houses  and  the  grist  mill.  On  the  25th  of  September, 
1863,  he  conveyed  to  himself  and  his  co-executors,  upon 
the  trust  named  in  the  will,  the  two  brick  houses,  for  the 
eonBidemtion  of  $3500 ;  and  on  the  day  following,  he 
conveyed  to  the  same  grantees,  upon  a  like  trust,  the  grist 
mill  property,  for  the  consideration  of  814,000. 

I  cannot  sanction  these  conveyances,  for  the  following 
reasons : 

FirsL  They  were  both  made  without  the  consent  or 
co-operation  of  Asher  Reading,  one  of  the  executors ;  and 
one  of  them,  to  wit,  that  of  the  grist  mill,  was  made  not- 
withstanding his  express  dissent  and  disapprobation.  He 
says  that  John  Coryell  applied  to  him,  and  desired  him  to 
join  with  his  co-executors  in  the  purchase  of  the  mill  pro- 
perty. He  refused  to  do  so,  for  the  reason  that  he  did 
not  consider  the  property  worth  the  price  asked  for  it 
He  was  willing  that  the  property  should  be  purchased  for 
910,000,  provided  John  Coryell  would  consent  that  the  con- 
sideration money  should  be  credited  on  the  notes  and  mort- 
gages he  (Coryell)  owed  the  estate,  and  which  were  then 
in  the  hands  of  Reading;  but  Coryell  would  not  consent 
that  the  consideration  money  should  be  so  credited.  ]^ot- 
withstanding  his  dissent  and  disapprobation  of  the  invest- 
ment, as  proposed,  the  deed  was  executed  without  his  fur- 
ther knowledge.  The  conveyance  of  the  two  brick  houses 
was  also  made  without  the  knowledge  or  consent  of  Read- 
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ing.  lie  says  he  was  not  consulted  by  either  of  his  co- 
executors,  or  by  any  other  person,  in  reference  to  this  in- 
vestment,  and  the  first  he  knew  of  it  was  upon  seeing  the 
deed  on  the  record  in  the  clerk's  oflSce  of  the  county. 

The  facts  present  this  question — can  an  investment  in 
real  estate  be  made  under  this  will,  except  with  the  joini 
consent  of  all  the  executors?    I  think  not.    The  duty  im- 
posed upon  the  executors  is  an  important  one.    The  estate 
to  be  thus  invested  amounts  to  between  seventy  and  a 
hundred  thousand  dollars.     The  property  is  to  be  im- 
proved and  repaired  by  the  executors,  and  to  remain  un- 
der their  control  and  management,  in  all  probability,  fif- 
teen years  or  more.    It  was  upon  the  executors,  and  the 
survivors  or  survivor  of  them,  that  the  duty  was  imposed, 
and  not  upon  a  majority  of  them.    Where  executors  are 
authorized,  by  will,  to  sell  and  convey  real  estate,  it  re- 
quires their  joint  action  to  carry  out  the  intention  and  di- 
rection of  the  testator.    It  is  the  discretion  of  all  his  ex- 
ecutors upon  which  a  testator  relies  when  he  authorizes 
them  to  sell  his  real  estate.     Their  joint  discretion  is 
equally  important  when  he  directs  them  to  purchase  real 
estate  for  the  benefit  of  some  trust  which  he  has  created. 
The  same  principles  which  apply  in  requiring  the  joint 
action  of  executors  to  sell,  must  with  equal  propriety  be 
adopted  where  the  duty  is  imposed  upon  them  to  pur- 
chase property  and  take  conveyances.    Asher  Eeading 
being  one  of  the  grantees,  it  required  his  assent  before 
his  name  could  be  used  in  the  conveyance.    The  ordinarj' 
functions  incident  to  the  oflice  of  executor  may  be  exer- 
cised by  one  of  several  appointed  executors,  although  the 
others  renounce :  yet  at  common  law,  where  a  power  was 
given  b}'  will  to  executors  to  sell  land,  and  one  of  them 
refused  the  trust,  it  was  clear  that  the  others  could  not 
sell.    (  Williams  on  Executors  623 ;  Co.  Lit.  113  a.)     Our 
statute  {Nix,  Dig,  258,  §  19,)  extends  this  power  to  certain 
cases  therein  specified. 

Second.  John  Coryell  had  no  right  to  sell  and  convey 
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his  own  property  to  himself  and  his  co-executor  in  carry- 
ing out  the  trust  under  the  will.  It  is  within  the  princi- 
ple so  well  established,  and  of  late  reaffirmed  by  this 
court  in  Scott  v.  Gamble^  1  Stockton  218,  and  by  the  Court 
of  Errors,  lb,  797,  that  a  trustee  cannot  be  at  the  same 
time  seller  and  purchaser.  It  is  inconsistent  with  the 
fidthfal  execution  of  his  trust  that  John  Coryell  should 
sell  property  belonging  to  him  as  an  individual  to  John 
Coryell  as  executor.  Even  if  both  the  other  executors  had 
consented,  the  sale  would  be  subject  to  be  affirmed  or  dis- 
affirmed at  the  pleasure  of  the  cestui  que  trust;  or  where 
the  cestui  que  trust  is  an  infant,  as  in  the  present  case,  the 
court,  when  the  question  is  directly  or  incidentally  pre- 
sented, will  deal  with  the  conveyances  as  it  shall  consider 
best  and  most  advantageous  for  the  infant. 

And  lastly.  These  conveyances  cannot  be  sanctioned  by 
the  court,  because  the  circumstances  under  which  they 
were  made  cast  a  shade  upon  the  bona  fdes  of  the  trans- 
actions, and  because  the  investments  are  not  for  the  in- 
terest of  the  trust  estate.  The  conveyances  were  made,  as 
already  stated,  both  of  them,  without  the  knowledge,  and 
one  of  them  against  the  advice,  of  one  of  the  executors. 
The  two  executors  who  did  assent  stand  in  the  relation- 
ship of  father  and  son,  and  the  property  belonged  to  the 
former.  The  grantor  was,  at  the  time  of  the  conveyances, 
indebted  to  the  estate  in  an  amount  upwards  of  twenty- 
five  thousand  dollars,  and  yet  he  refused  to  allow  the 
amount  of  the  consideration  of  these  conveyances  to  be 
applied  in  discharge  of  his  indebtedness.  The  price  at 
which  the  property  was  conveyed  was  extravagant,  and 
much  beyond  its  real  value.  The  evidence  establishes,  and 
Asher  Heading  concurs  in  the  opinion,  that  the  price  at 
which  the  properties  were  conveyed  exceeded  their  fair 
value  at  least  $5500. 

Laboring  under  all  these  unfavorable  circumstances, 
and  feeling  their  pressure,  an  attempt  was  made  to  show 
that  the  testator,  in  his  lifetime;  purchased  the  mill  pro- 
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perty  for  the  sum  of  914,000,  and  that  the  conveyaoce 
made  to  the  executors  was  only  a  specific  performance  of 
an  agreement  entered  into  between  the  testator  and  John 
Coryell. 

In  the  spring  of  1848,  the  mill  property  was  offered  for 
sale  at  public  vendue,  and  was  struck  off  to  J.  H.  Wake- 
field, as  the  attorney  for  John  Hoi  comb,  the  testator.  Mr. 
Wakefield  signed  the  articles  of  sale  as  such  attorney, 
and  nothing  further  has  been  heard  of  that  sale  until  it 
was  revived  in  the  examination  before  the  master.  I  am 
satisfied,  from  the  evidence,  that  the  property  was  strode 
off  at  the  sale  under  a  friendly  arrangement  between 
John  Coryell  and  Mr.  Holcomb,  and  merely  for  the  ac- 
commodation of  the  former.  This  conclusion  is  corrobo- 
rated by  the  recent  conduct  of  Coryell.  When  he  solicited 
his  co-executor  (Reading)  to  assent  to  the  investment,  he 
did  not  make  the  request  upon  the  assumption  of  the  sale 
and  purchase  by  the  testator,  in  his  lifetime,  now  set  np. 
He  had  an  opportunity,  also,  by  his  answer,  to  explain 
the  whole  matter,  and  yet  he  does  not  allude  to  it.  It  is 
evidently  a  mere  subterfuge  and  an  afler-thought,  and 
ought  not  to  have  been  resorted  to  by  the  executor.  At 
the  proper  time,  I  shall  decree  these  deeds  to  be  set  aside. 
There  is  nothing,  however,  to  correct  in  the  schedule  of 
the  master,  to  which  this  exception  refers.  The  master 
very  properly  made  up  the  account  for  the  future  action 
of  the  court,  as  it  might  decree  for  or  against  the  convey- 
ances. The  exception,  therefore,  must  be  overruled. 

Second  exception.  For  that  the  said  master,  by  his  re- 
port, has  charged  said  Alexander  Coryell  with  the  rent  of 
the  premises  known  as  the  brick  yard  property,  conveyed 
to  said  estate  by  said  Alexander  Coryell ;  whereas  the 
said  estate  ought  not  to  have  been  charged  with  the  sums 
at  all,  either  according  to  the  terms  of  said  decretal 
order  or  the  principles  of  equity. 

The  exception  is  not  to  the  amcmni  charged  ag^nst 
Alexander  Coryell,  but  the  objection  is  to  any  chai^ 
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(U  all  being  made.  The  objection  is  not  well  taken,  and 
simply  for  the  reason  that  the  master  has  made  no  charge 
by  which  Coryell  is  concluded,  except  as  to  the  amount. 
The  master  reports  that  he  has  taken  and  stated  the  ac- 
count because  the  property  now  stands  in  the  name  of 
the  estate,  although  the  right  of  the  said  Alexander  Cor- 
yell to  make  such  conveyance  is  called  in  question  by  the 
complainant,  and  remains  to  be  decided  by  this  court.  He 
further  states  and  reports  that,  in  case  it  should  be  de- 
cided that  such  conveyance  shall  not  stand,  a  proper  allow- 
ance should  be  made  to  the  accountant  for  the  rents  and 
issues  of  the  property  charged  against  him.  Whether 
these  charges  shall  stand,  depends  upon  the  ultimate  dis- 
position this  court  shall  make  of  the  conveyance.  The 
master  has  well  reported,  and  there  is  no  ground  for  the 
exception. 

The  same  objections  exist  against  the  propriety  and 
validity  of  the  conveyance  of  the  brick-yard  lot,  as  against 
the  conveyances  of  the  two  brick  dwelling  houses  and 
the  mill  property.  It  was  conveyed  to  the  estate  with  the 
assent  of  only  one  of  the  grantor's  co-executors,  and  that 
one  the  father  of  the  grantor ;  the  grantor  was  the  seller 
and  the  buyer — ^he  was  selling  his  own  property,  desiring 
to  obtain  as  high  a  price  as  possible  for  it,  and  he  was 
purchasing  as  trustee,  in  which  capacity  it  was  his  duty 
to  buy  at  as  low  a  price  as  he  could ; — ^and  the  price  which 
constituted  the  consideration  was  extravagant,  and  much 
beyond  its  value.  The  fair  valuation  was  fifteen  hundred 
dollars ;  the  price  fixed  for  the  consideration  was  $3000. 
It  is  not  for  the  interest  of  the  cestui  que  trust  that  the  con- 
veyance should  stand. 

In  addition  to  these,  there  is  another  reason  why  the 
conveyance  should  not  be  sanctioned  by  the  court — ^the 
property  is  not  productive  real  estate.  It  is  not  within  the 
intention  of  the  testator  that  investments  should  be  made 
in  such  property.  The  will  authorizes  the  executors  to  in- 
vest in  productive  real  estate.     One  of  the  executors  con- 
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veys  to  the  estate  a  lot  of  his  own,  which  is  good  for 
nothing  but  for  the  use  of  its  soil  in  making  bricks.  It  is 
not,  in  any  correct  sense,  productive  real  estate.  It  is  true 
it  may  be  made  to  bring  in  something  to  the  estate,  if  the 
executors  see  proper  to  carry  on  the  brick  business ;  and 
this  would  seem  to  be  the  idea  the  executors  entertain: 
and  that  it  is  within  the  scope  of  their  authority  to  bay 
such  property,  and  then  to  make  it  productive  by  establish- 
ing a  manufacturing  business. 

Very  much  was  said,  upon  the  argument,  in  reference 
to  the  fact,  that  the  will  declares,  in  express  terms,  that 
the  investments  shall  be  made  in  the  discretUm  of  the  ex- 
ecutors ;  and  the  right  of  this  court  to  interfere  with  that 
discretion  was  questioned.  It  is  true  the  testator  has  cre- 
ated a  certain  trust,  to  be  managed  under  the  discretion  of 
his  executors.  That  trust  is  created  for  the  benefit  of  the 
complainant,  who  is  an  infant ;  and  that  discretion  is  con- 
fided to  the  executors,  that  the  trust  may  be  managed  for 
her  benefit  She  may  question  that  discretion,  and  appeal 
to  this  court,  as  the  arbiter,  to  decide  whether  the  dis* 
cretion  conferred  upon  the  trustees  has  been  exercised 
soundly  and  honestly.  An  executor  or  trustee  cannot 
have  an  authority  conferred  upon  him  not  in  some  mear 
sure  subject  to  the  control  of  this  court  If  the  testator 
had  declared  that  the  executors,  in  the  discharge  of  duties 
imposed  by  the  will,  should  not  be  subject  to  the  control 
of  this  court,  the  court  would  disregard  such  a  provision 
in  the  will.  It  is  the  law  which  gives  to  the  testator  the 
power  of  disposing  of  his  property  by  will,  and  liie  exe- 
cution of  that  will  must  be  submitted  to  the  law.  It  can- 
not be  taken  without  and  beyond  its  control  by  the  ca- 
price of  the  testator.  He  might  as  well  say  that  his  ex- 
ecutors need  not  prove  his  will,  as  to  declare  that  they 
might  commit  a  fraud  with  impunity  in  executing  it.  The 
complainant  has  a  right  to  have  the  discretion  confided 
to  the  executors  exercised  in  a  proper ;  reasonable,  and 
honest  manner ;  and  this  court  cannot  be  deprived  of  its 
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proper  jurisdiction  to  see  that  her  rights  are  maintained 
and  respected.  The  complainant  and  her  property  are 
under  the  protection  of  the  law,  and  no  testamentary  in- 
junction can  deprive  either  the  one  or  the  other  of  the 
benefit  of  that  .protection.  Cafe  v.  Beni^  3  Hart  245.  The 
same  Chancellor,  in  Constable  v.  Oonsiable,  6  Hare  409, 
decided  that  where  the  disposition  of  a  trust  estate 
amongst  certain  objects  is  made  by  the  author  of  the 
trust  to  depend  upon  the  discretion  of  the  trustee,  the 
court  will,  in  a  proper  suit,  inquire  into  the  manner  in 
which  the  trust  has  been  administered,  and  require  that 
such  discretion  shall  be  fairly  and  honestly  exercised ;  and 
so  long  as  it  appears  to  be  so  exercised,  the  court  will  not 
deprive  the  trustee  of  the  discretionary  power  which  he 
possesses,  or  assume  to  itself  the  exercise  of  that  power ; 
but  to  avoid  a  repetition  of  suits,  when  there  is  reason  to 
apprehend  that  the  conduct  of  the  trustee  may  be  liable 
to  question,  the  court  may  require  the  discretion  of  the 
trustee  to  be  exercised  under  its  view. 

In  Webb  v.  The  Earl  of  Shafisbury^  7  Veseyy  jun.y  480, 
the  testator  devised  all  his  real  estates  in  the  county  of  G. 
to  E.  A.,  his  heirs  and  assigns,  upon  trust,  to  manage  as  he 
should  think  proper ^  and  out  of  the  rents  and  profits  to  pay 
all  rates  and  taxes,  &c.,  and  the  charges  of  repairs,  and 
stewards',  bailiffs',  and  gamekeepers'  salaries  and  ex- 
penses, and  all  other  charges  and  expenses  which  he  and 
they  should  think  proper.  There  were  several  other  trusts 
in  the  will  committed  to  the  discretion  of  E.  A.,  the 
trastee.  Among  others,  he  was  authorized  and  empowered, 
at  any  time  during  his  life,  by  deed,  to  nominate  and  ap- 
point one  or  more  person  or  persons  to  be  a  trustee  or 
trustees  for  all  or  any  part  of  the  purposes  and  trusts  in 
the  will  contained.  Lord  Mdon  decided  that,  notwithstand- 
ing the  language  of  the  will,  the  court  would  exercise  a 
control  over  the  trustee  in  the  management  of  the  estate, 
and  as  to  the  appointment  of  bailiff,  &c.,  for  that  pur- 
pose ;  and  actually  ordered  a  reference  to  a  master,  as  to 
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the  establishment  which  the  trustee  was,  by  the  will,  au- 
thorized to  manage  "««  he  should  think  proper.''  He  also 
decided  that  a  new  trustee  could  not  be  appointed  with- 
out the  consent  of  the  court ;  and  restrained  the  appoint- 
ment of  a  new  trustee,  and  said  that  the  trustee's  discre- 
tion to  make  such  appointment  must  be  exercised  in  that 
case  under  the  discretion  of  the  court. 

I  will  not  pursue  this  matter  further,  as  all  these  princi- 
ples are  necessarily  involved  in  subsequent  proceedings, 
which  must  follow  before  this  suit  can  be  terminated. 

Third  exception.  For  that  the  said  master,  by  his  report, 
has  stated  that  the  amount  of  the  personal  estate  of  the 
said  John  Holcomb,  which  the  said  John  Coryell  re- 
ceived, or  might  by  due  diligence  have  received,  remain- 
ing in  the  hands  of  the  said  John  Coryell  at  the  date  of 
the  said  report,  amounts  to  seventeen  thousand  one  hun- 
dred and  thirty-five  dollars  and  twenty-eight  cents ;  where- 
as the  said  John  Coryell  ought  not,  by  the  terms  of  the 
said  decretal  order  or  the  principles  of  equity,  to  be 
charged  with  that  amount. 

In  schedule  S,  the  master  charges  John  Coryell  with 
the  personal  estate  of  the  testator  received  by  him,  or 
which  by  due  diligence  he  might  have  received.  By  sched- 
ule 11,  the  master  allows  John  Coryell,  for  debts,  legacies, 
and  expenses  discharged  and  paid  by  him,  five  thousand 
two  hundred  and  eighty-one  dollars  and  sixty-four  cents. 
By  deducting  the  latter  from  the  former  sum,  it  leaves  the 
balance  of  ?17,135.28,  with  which  the  master  has  charged 
the  executor.  These  accounts  are  all  taken  in  strict  com- 
pliance with  the  decretal  order ;  and  if  the  respective 
charges  in  schedule  5  are  correct  and  the  allowances  in 
schedule  11  are  correct,  then  the  balance  is  correctly 
struck.  If  the  executor  was  dissatisfied  with  any  of  the 
items  charged  against  him,  or  could  justly  complain  of 
the  want  of  proper  allowances,  he  should  have  pointed 
out  specifically  the  items  of  which  he  complains.  The  ex- 
ceptant must  point  out  and  specify  distinctly  the  errors. 
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If  the  party  canaot  specify  the  item  which  is  erroueoas, 
he  is  not  entitled  to  the  benefit  of  his  exception.  He  can- 
not, by  a  general  exception  like  this,  impose  the  burthen 
apon  the  court  of  examining  every  item  in  the  account 
to  ascertain  its  correctness.  The  balance  is  correct,  if 
schedules  5  and  11  are  correct,  and  there  are  no  excep- 
tions filed  to  anything  contained  in  either  of  those  sched- 
ules. The  exception  is  too  general,  and  is  not  well  taken. 

Fourth  exception.  This  exception  relates  to  the  convey- 
ances made  by  John  Coryell  to  the  estate,  and  is  disposed 
of  with  the  first  exception.  The  report  of  the  master 
upon  the  matter  of  that  exception  cannot  prejudice  the 
exceptant.  If  the  conveyances  are  set  aside,  the  charges 
will  fall  of  course.  The  report  must  stand  as  a  future 
guide  to  the  court 

Fifth  exception.  This  relates  to  the  value  of  the  grist 
mill.  The  remarks  made  upon  the  fourth  exception  are 
applicable,  and  for  the  reasons  there  given  the  exception 
is  not  sustained. 

'  The  sixth  exception  relates  to  th^grist  mill,  and  has  been 
virtually  disposed  of  with  the  first  exception.  It  is  over- 
ruled. 

The  seventh  exception  relates  to  the  value  fixed  by  the 
master  upon  the  brick-yard  lot,  and  is  disposed  of  with  the 
second  exception. 

Eighth  exception.  For  that  the  said  master,  by  his  report, 
has  stated  and  reported,  that  in  making  inquiries,  and 
taking  the  accounts,  he  has  considered  the  purchase  of 
the  said  John  Coryell,  at  the  said  sheriff's  sale,  of  the 
aforesaid  lot  of  land  of  about  seven  acres,  and  the  con- 
veyance of  a  portion  thereof  to  the  said  three  executors, 
and  the  building  and  erecting  upon  such  portion  the  said 
four  brick  houses  by  the  said  John  Coryell  and  Alexan- 
der Coryell,  and  a  conveyance  of  another  portion  thereof, 
by  the  said  John  Coryell  and  Wilkerson  Holcomb,  in  ex- 
change for  the  house  and  lot  in  Swan  street,  and  the  con- 
veyance of  said  house  and  lot  by  said  John  Coryell  to  the 

2  b* 
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said  executors,  as  transactions  and  proceedings  not  au- 
thorized by  the  said  John  Holcomb,  and  as  matters  which, 
under  the  order  of  reference  in  this  cause,  he  ought  not 
to  take  into  consideration  in  making  up  the  accounts  di- 
rected to  be  made  in  and  by  the  said  order ;  whereas  the 
said  master  ought  to  have  considered  the  said  purchase 
by  said  John  Coryell  at  sheriff's  sale,  and  his  conveyance 
of  a  portion  thereof  to  the  executors,  and  the  erection  of 
the  four  brick  houses  thereon,  and  the  exchange  of  another 
portion  thereof,  and  the  conveyance  of  the  said  house  and 
lot  on  Swan  street  to  the  said  executors,  as  proceedings 
and  transactions  authorized  by  the  said  will  of  the  said 
John  Holcomb,  deceased. 

The  ninth  exception,  which  must  be  taken  and  considered 
with  the  eighth,  is  as  follows :  For  that  the  said  master  has, 
in  and  by  his  said  report,  charged  the  said  John  Coryell 
with  the  bond  and  mortgage  belonging  to  the  estate  of 
said  John  Holcomb,  in  order  to  satisfy  which  the  sheriff 
of  Hunterdon  sold  the  aforesaid  lot  of  land  under  an  ex- 
ecution issued  out  of  said  court  upon  a  decree  for  sale  ob- 
tained upon  a  bill  of  foreclosure  filed  on  said  mortgage; 
whereas  the  said  master  ought  not  to  have  charged  the 
said  John  Coryell  with  the  said  bond  and  mortgage. 

Among  the  personal  property  of  the  testator  was  a 
bond  and  mortgage  given,  to  him  by  one  John  H.  Scud- 
der,  to  secure  the  sum  of  twelve  hundred  and  six  dollars 
and  thirteen  cents.  The  amount  due  on  the  bond  and 
mortgage,  at  the  date  of  the  master's  report,  was  ^2721.81. 
The  master  charges  John  Coryell  with  this  sum,  the  bond 
and  mortgage  having  fallen  into  his  hands  in  the  appor- 
tionment of  the  estate  among  the  executors.  This  con- 
stitutes the  objection  to  the  report  embraced  in  the  ninth 
exception,  and  which  necessarily  follows  as  the  result  of 
the  master's  conclusions  upon  the  matters  embraced  in 
the  eighth  exception. 

The  views  of  the  master,  as  to  the  impropriety  and 
illegality  of  the  whole  transaction,  are  correct.    I  shall 
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not  differ  with  him  as  to  any  of  the  principles  which 
guided  him  to  his  conclusions.  The  modification  which 
I  shall  propose  in  his  report  results  from  my  views  in  re- 
ference to  the  general  interest  of  the  estate. 

The  executors  filed  their  hill,  and  obtained  a  decree  on 
the  Scudder  bond  and  mortgage.  On  the  day  of  sale, 
finding  that  the  property  would  not  bring  the  amount  of 
the  decree,  and  considering  it  for  the  interest  of  the  estate 
that  the  property  should  be  purchased  in  by  them,  the 
three  executors,  on  the  22d  of  February,  1853,  entered 
into  a  writing  under  their  hands  and  seals,  by  which  it 
was  agreed  that  the  said  John  Coryell  should  purchase 
the  mortgage  premises  at  the  sheriff's  sale,  and  take  a 
deed  for  the  same,  and  hold  the  land  for  the  benefit  of 
the  estate,  and  should  sell  it  in  lots,  at  such  times  and 
upon  such  terms  as  a  majority  of  said  executors  should 
agree,  and  that  the  proceeds  thereof  should  be  applied, 
after  paying  all  expenses,  to  the  benefit  of  the  estate  of 
the  said  John  Holcomb.  Under  and  in  accordance  with 
this  agreement,  the  premises  were  struck  off  to  John 
Gorvell,  and  the  sheriff  made  him  a  deed  for  the  same. 

This  arrangement  was  not  only  not  objectionable,  but 
was  proper  in  itself.  The  executors  might  perhaps  have 
become  the  purchasers  at  the  sale.  Some  such  arrange- 
ment was  necessary,  or  else  the  alternative  must  be  sub- 
mitted to  of  a  sacrifice  of  the  property.  It  was  a  reason- 
able arrangement,  and  such  as  judicious  and  prudent  men 
would  make  in  reference  to  their  own  property.  It  is 
right,  therefore,  that  this  court,  which  may  mitigate  the 
rigor  of  strict  law,  should  regard  the  transaction  with 
complacency.  If  the  executors  had  pursued  the  tenor  of 
that  agreement,  and  carried  it  out  in  its  true  spirit,  they 
would  have  avoided  all  just  censure  upon  their  conduct. 
Their  further  disposition  of  the  property  was  not  only  in 
violation  of  the  agreement,  but  with  very  much  the  ap- 
pearance of  bad  faith. 

On  the  2d  March,  1854,  John  Coiyell,  with  the  consent 
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of  his  son,  Alexander,  but  without  the  consent  and  with* 
out  consulting  the  other  executor,  Asher  Reading,  con- 
veyed a  portion  of  the  land,  being  a  lot  of  one  hundred 
and  twelve  feet  front  on  York  street,  and  one  hundred 
and  fifty  feet  deep,  to  the  executors,  upon  the  trust  cre- 
ated by  the  will,  that  is,  empowering  the  executors  to  in- 
vest the  personal  estate  in  productive  real  estate.    This 
conveyance  to  the  executors  was  illegal,  for  two  reasons  : 
because  two  executors  could  not  make  an  investment  in 
fulfilment  of  the  trust  without  the  consent  of  the  other 
executor,  and  because  they  had  no  right  to  invest  in  va- 
cant town  lots,  such  not  being  productive  real  estate. 
Upon  this  lot  John  Coryell  and  his  son  expended  upwards 
of  $6000  in  money  of  the  estate  in  erecting  four  brick 
dwelling  houses.     The  expenditure  was  unlawful ;  it  did 
not  come  within  the  meaning  or  spirit  of  the  trust  created 
by  the  testator.  In  authorizing  his  executors  to  make  suit- 
able and  convenient  improvements  and  necessary  repairs 
upon  the  productive  property  which  he  intrusted  them  to 
purchase,  he  did  not  intend  to  give  them  power  to  pur- 
chase building  lots  in  small  villages,  and  to  erect  dwell- 
ing houses  upon  them.    The  expenditure  was  unlawfully 
made,  for  the  additional  reason,  that  such  improvements 
could  not  be  made  without  the  consent  of  (M  the  execu- 
tors.    A  small  expenditure  might  properly  be  made,  so 
reasonable  in  its  character  that  the  executors  ought  to 
consent  to  it,  and  therefore,  in  equity,  would  be  consid- 
•  ered  as  assenting ;  but  an  improvement  like  this — ^the 
erection  of  four  dwelling  houses — required  the  action  of 
all  the  executors.    It  never  could  have  been  the  intention 
of  the  testator  that  each  one  of  these  executors,  upon  his 
individual  judgment,  should  go  to  work  and  expend  the 
estate  that  he  might  get  into  his  hands  in  purchasing  such 
property,  and  then  making  upon  it  such  improvements 
and  repairs  as  he  might  consider  judicious. 

On  the  same  day  that  this  conveyance  was  made  to  the 
executors^  John  Coryell,  with  the  assent  of  bis  son,  but 
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without  consulting  Asber  Beading,  conveyed  a  portion  of 
the  lot  purchased  at  sheriff's  sale  to  one  William  Hol- 
comb, and,  in  exchange,  William  Holcomb  conveyed  to 
John  Coryell  a  house  and  lot  on  Swan  street,  in  the  vil- 
lage of  Lambertville.  On  the  same  day,  John  Coryell 
conveyed  the  house  and  lot  to  the  estate  upon  the  trust 
in  the  will.  The  transaction  is  objectionable  and  unlaw- 
ful, because  it  was  an  investment  made  without  Asher 
Reading's  consent. 

On  the  2d  of  April,  1854,  John  Coryell,  with  the  assent 
of  his  son,  but  without  the  consent  of  Asher  Reading, 
conveyed  another  portion  of  the  lot  (but  what  quantity 
the  master  could  not  ascertain)  to  the  executors,  upon  the 
trust  named  in  the  will.  The  conveyance  was  unlawful, 
because  it  was  not  such  an  investment  in  real  estate  as 
the  executors  were  authorized  to  make,  and  because  it 
was  made  without  the  consent  of  one  of  the  executors. 

The  question  now  is,  what  shall  be  done  in  reference 
to  these  several  transactions  ?  They  are  unlawful.  It  does 
not  follow  that  the  court  must  necessarily  annul  them.  It 
may  deal  with  them  as  shall  be  best  for  the  interest  of 
the  estate.  The  master  has  considered  them  all  void,  and 
has  charged  John  Coryell  with  twenty-seven  hundred  and 
twenty-one  dollars  and  thirty-one  cents,  the  amount  of 
principal  and  interest  due  at  the  date  of  the  report  upon 
the  Scudder  bond  and  mortgage. 

As  the  evidence  will  not  justify  a  conclusion,  that  in 
this  transaction  John  Coryell  or  Alexander  Coryell  acted 
fraudulently,  but  rather  that  their  error  was  one  of  judg- 
ment as  to  the  law  and  their  duty,  it  would  seem  to  be 
dealing  rather  too  rigorously  with  John  Coryell  to  charge 
him  with  the  full  amount  of  the  bond  and  mortgage, 
when  it  is  evident  that  the  mortgaged  property  was  not 
worth  the  full  amount  of  the  encumbrances.  And  yet 
such  a  course  might  be  justified  by  the  consideration  that 
the  two  Coryells,  in  disposing  of  the  property  in  the  man- 
ner they  have,  have  rendered  the  transaction  so  compli- 
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cated  as  to  leave  it  difficult  to  adopt  any  other  mode  that 
will  render  the  complainant  complete  justice.  The  com- 
plainant is  an  infant,  and  the  court  will  be  studious  to 
protect  and  secure  her  rights.  If  the  defendants,  by  their 
conduct,  have  involved  the  case  in  such  difficulty  that,  in 
adjusting  the  rights  of  the  parties,  one  of  them  must  ne- 
cessarily be  a  sufferer,  the  imposition  must  be  upon  that 
one  who  has  produced  the  mischief.  I  can  see  but  one 
other  mode  besides  that  which  the  master  has  adopted  in 
order  to  do  equity,  so  as  adequately  to  guard  the  rights 
and  interest  of  the  infant,  and  at  the  same  time  not  deal 
too  harshly  with  John  Coryell.  The  two  deeds  of  the 
vacant  lots,  made  by  John  Coryell  to  the  executors,  be- 
ing portions  of  the  seven  acres  tract,  may  be  set  aside* 
The  one  on  which  the  four  brick  dwelling  houses  have 
been  erected  maybe  valued  by  the  master,  and  John  Cor- 
yell charged  with  that  valuation — ^the  other  may  be  de- 
creed to  be  held  by  John  Coryell  upon  the  trust  he  pur- 
chased it,  at  the  sheriff's  sale.  The  deed  of  the  house 
and  lot  purchased  of  Wilkerson  Holcomb,  and  conveyed  to 
the  executors,  may  stand,  the  court  considering  thcU  a  good 
investment  for  the  infant.  The  executor,  John  Coryell,  mar 
make  his  selection  to  let  the  master's  report  stand,  or  to 
have  it  modified  in  the  manner  proposed.  If  he  accepts 
the  modification,  then  he  must  have  an  allowance  made 
him  for  the  92721.31,  instead  of  being  charged  with  that 
amount. 

The  other  exceptions  are  overruled,  except  as  to  the 
particulars  to  which  I  shall  now  refer,  and  which  must  be 
corrected  by  a  further  reference. 

The  master  has  considered  the  exceptants  bound  to  col- 
lect, and  convert  into  money,  all  the  securities  and  evi- 
dences of  debt  which  came  into  their  hands  at  the  testa- 
tor's death,  and  has  made  them  account  for  all  the  securi- 
ties in  this  manner.  This,  I  think,  is  .erroneous.  Pint,  the 
executors  were  directed,  by  the  will,  to  pay  debts  and  cer- 
tain legacies.    It  is  not  denied  that  these  have  all  been 
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promptly  paid.  Second,  they  were  to  invest  the  residue  of 
the  personal  property,  with  the  interest  accruing  thereon, 
ia  good  productive  real  estate,  at  their  discretion^  as  soon 
after  the  testator's  decease  as  to  them  should  seem  most  to  the 
inierest  of  the  esttite. 

It  is  evident  that  a  veiy  large  discretion  was  commit- 
ted to  the  executors  as  to  the  time  in  which  they  were  to 
make  the  investment  in  real  estate.   And  there  was  great 
propriety  in  not  limiting  them  as  to  time  in  this  respect. 
There  is  every  few  years  a  great  fluctuation  in  the  value 
of  real  estate,  and  it  was  necessary  that  a  discretion,  as 
to  time,  should  be  given  the  executors,  in  order  that  they 
might  discharge  advantageously  to  the  estate  the  duty 
thus  imposed  upon  them.    A  mistake  in  the  investment 
was  incurable.    They  had  no  right  to  re-invest ;  but  their 
investment  was  permanent    It  was  the  duty  of  the  ex- 
ecutors, until  such  investment  could  be  made,  to  keep  the 
personal  estate  at  interest  upon  good  security ;  and  they 
would  have  been  derelict  in  duty  to  have  acted  otherwise. 
It  was  not  their  duty  to  convert  all  th^  securities  in  their 
bands  into  money.    K  so,  then  the  money  must  necessa- 
rily be  kept  on  hand,  unproductive,  until  invested.    This 
they  would  not  have  been  justified  in  doing.    And  such 
is  the  opinion  of  the  master,  for  he  charges  them  with  in- 
terest after  what  he  considers  a  reasonable  time  allowed 
them  to  invest  the  money.  I  think  the  mistake  is  here,  in 
considering  it  the  duty  of  the  executors  to  invest  in  real 
estate  as  soon  as  practicable,  and  in  fixing  a  period  to  be 
considered  as  a  reasonable  period  for  that  purpose.    The 
amount  to  be  invested  was  a  large  one ;  and  so  long  as  the 
executors  kept  the  personal  estate  securely  and  profitably 
invested,  the  court  should  be  cautious  in  limiting  the  time 
within  which  it  was  their  duty  to  have  invested  all  the  es- 
tate. 

When,  then,  the  personal  estate  was  safely  invested  on 
mortgage,  the  executors  were  not  bound  to  convert  it  into 
money  within  the  time  fixed  by  the  master.    Upon  such 
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securities  it  was  their  duty  to  collect  the  interest,  and  to 
re-invest  that  in  good  security,  unless  permanently  invested 
by  them  upon  the  trust  of  the  will.  The  time  given  by 
the  master  for  the  collection  and  re-investment  of  such 
interest  is  ample.  At  the  period  of  the  testator's  deatili 
there  was  a  very  large  arrears  of  interest  due  the  estate. 
The  master  has  allowed  a  year  and  a  half  for  the  collec- 
tion of  such  interest,  and  from  that  time  has  charged  in- 
terest. The  charge  is  properly  made.  But  the  master,  in- 
stead of  charging  them  with  the  principal  money,  should 
have  charged  them  with  the  securities  as  they  came  to 
their  hands  by  the  inventory.  As  to  the  promissory  notes 
and  all  other  debts  not  properly  secured,  it  was  the  duty 
of  the  executors  to  have  collected  them,  and  made  them 
secure.  If  by  permitting  them  to  remain  without  security, 
they  afterwards  were  lost  to  the  estate,  it  was  through  the 
negligence  of  the  executors  in  not  properly  discharging 
their  duty,  and  they  must  be  charged  with  the  loss.  With 
regard  to  such  securities,  the  master  has  properly  charged 
them  with  the  principal  money  due  upon  them,  and  the 
interest  which,  with  due  diligence,  they  might  have  re- 
ceived. K  any  loss  has  accrued,  it  should  have  been  spe- 
cified, and  pointed  out  to  the  master,  with  the  cause  of 
it,  that  he  might  determine  whether  such  loss  was  pro- 
perly chargeable  to  the  negligence  of  the  executors.  But 
there  is  no  complaint,  in  any  of  the  exceptions,  that  the 
master  has  charged  them  with  any  security  which,  through 
the  insolvency  of  the  debtor,  or  from  any  other  cause,  has 
been  lost  to  the  estate.  It  is  the  principle  only,  adopted  by 
the  master,  against  which  complaint  is  made.  If,  however, 
in  taking  the  accounts,  there  has  been  any  misunderstand- 
ing on  the  part  of  the  exceptants,  they  may  be  at  liberty  to 
show  before  the  master  any  losses  that  have  occurred,  and 
the  master  must  decide  whether  they  are  chargeable  with 
such  loss. 

I  deem  it  proper  to  notice  here  an  argument  used  by 
counsel  in  justification  of  the  executors  not  collecting  in 
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the  estate  which  came  into  their  hands  in  the  shape  of 
promissory  notes  and  like  evidences  of  debt.  A  large  part 
of  the  estate  of  the  testator  was  in  such  securities,  and 
had  been  standing  for  a  number  of  years.  It  was  insisted 
that,  such  being  the  securities  upon  which  the  testator  in- 
trusted his  property,  and  coming  to  the  hands  of  the  ex- 
ecutors as  securities  approved  by  the  testator,  his  execu- 
tors might  safely  rest  upon  the  judgment  of  the  testator 
a6  their  justification  in  permitting  the  property  so  to  re- 
main. 

This  argument  finds  its  complete  refutation  in  the  fact, 
that  the  executors,  as  part  of  their  defence  in  this  suit, 
set  up  that  John  Holcomb,  during  the  latter  years  of  his 
life,  was  an  imbecile  old  man,  altogether  incapable  of 
transacting  business,  and  that  nearly  all  his  pecuniary 
matters  were  managed  for  him  by  John  Coryell,  one  of 
the  defendants.  John  Coryell  presents  an  account  against 
the  estate  of  $11,800,  for  his  agency  in  attending  to  the 
testator's  business.  The  argument  in  his  mouth  is  nothing 
more,  therefore,  but  justifying  his  negligence  as  executor, 
on  account  of  his  negligence  as  agent. 

In  connection  with  this  subject,  I  would  remark,  that  I 
consider  the  allowance  made  by  the  master  to  John  Cor- 
yell for  his  services  a  very  liberal  allowance.  At  the  death 
of  the  testator,  upwards  of  twenty-two  thousand  dollars 
of  his  estate  was  found  in  the  hands  of  John  and  Alex- 
ander Coryell,  and  of  this  amount  upwards  of  $10,000 
with  no  security,  and  on  some  of  it  as  much  as  ten  years' 
back  interest  due,  and  not  less  than  two  years'  interest  on 
any  of  it. 

It  is  alleged  that  the  master,  in  stating  the  accounts, 
has  charged  the  exceptants  with  interest  upon  the  whole 
estate,  as  it  was  inventoried,  and  has  not  credited  the  dis- 
bursemQnts  at  the  time  they  were  made.  This  mode  of 
stating  the  accounts  charges  them  with  interest  upon 
money  which  they  had  actually  disbursed.    This  is  mani- 
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festly  an  iDadvertence  on  the  part  of  the  master,  if  the 
fact  is  as  alleged. 

There  must  be  a  reference  back  to  the  master  to  re- 
state the  accounts,  in  accordance  with  the  views  here  ex- 
pressed. 


Robinson  and  Parsons  vs.  E.  M.  Davis  etal. 

A  person  who  is  not  a  party  to  a  sait  may,  after  decree,  61e  a  bill  to  be  re- 
lieved against  the  effects  of  sach  decree ;  as  if  there  is  a  decree  in  favor  of 
mortgage  and  judgment  creditors,  a  creditor  of  the  mortgagor  and  jadgment 
debtor,  if  be  can  show  that  the  mortgage  and  jadgment  are  kept  on  foot  for 
the  benefit  of  the  mortgagor,  and  to  defeat  bis  creditors,  may  file  his  bill  to 
be  relieved  against  such  decree. 

Where  the  complainants  have  taken  the  ncM^ssary  steps  to  expedite  tbeir 
caase,  and  procare  the  answer  of  all  the  defendants,  an  injunction  will  not 
be  dissolved  until  the  defendant  upon  whom  the  gravamen  of  the  charge  it 
made  has  answered,  and  if  all  the  defendants  are  implicated  in  the  charge, 
not  until  all  have  answered. 

A  complainant  may  properly  make  every  one  a  party  who  is  a  participator  in 
the  fraud :  he  has  a  right  to  do  this  for  the  purpose  of  discovery ;  and  the 
general  rule  is,  that  he  has  a  right  to  hold  his  injunction  until  he  obtains  that 
discovery. 

T.  S.  Dudley  and  W.  L,  Dayton^  for  motion. 

P.  L.  Voorhees  and  A.  Browning ,  contra. 

The  Chancellor.  Sarah  M.  Hall  exhibited  her  bill  of 
complaint  in  this  court  for  the  foreclosure  and  sale  of 
mortgaged  premises,  upon  a  mortgage  which  she  held 
against  David  C.  Urquhart.  There  were  several  mortgage 
and  judgment  creditors  of  Urquhart  made  defendants  to 
the  bill.  A  decree  was  obtained  to  sell  the  mortgaged 
property  to  pay  the  complainants'  mortgage ;  and  among 
other  eucumbrances,  which  were  decreed  to  be  satisfied 
out  of  the  sale,  was  a  ten  thousand  dollar  mortgage  held 
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by  John  B.  Myers,  as  assignee,  a  judgment  of  John  I. 
Smythe,  for  upwards  of  two  thousand  dollars,  and  a  judg- 
ment of  Francis  Lee,  of  about  eighteen  hundred  dollars. 
After  the  bill  was  filed,  John  B.  Myers  assigned  his  mort- 
gage to  Edward  M.  Davis,  one  of  the  firm  of  E.  M.  Davis 
&  Co. ;  John  I.  Smythe  assigned  his  judgment  to  Jona- 
than P.  Burton,  another  member  of  the  same  firm ;  and 
Francis  Lee  assigned  his  judgment  to  Charles  W,  Whar- 
ton, another  member  of  the  firm  of  E.  M.  Davis  &  Co. 
The  bill  alleges  that  the  ten  thousand  dollar  mortgage 
was  paid  and  satisfied  while  it  was  held  by  Myers,  and 
that,  by  an  arrangement  made  between  TJrquhart  and  the 
firm  of  E.  M.  Davis  &  Co.,  it  was  assigned  by  Myers  to 
Edward  M.  Davis,  to  be  held  by  the  firm  for  Urquhart's 
benefit,  and  for  the  purpose  of  enabling  him  to  defraud 
his  creditors.  The  bill  also  charges  that  the  Smythe  and 
Lee  judgments  were  also  paid  off  by  TJrquhart,  and  were 
assigned  to  Burton  and  Wharton  for  the  same  unlawful 
purpose.  The  complainants  are  judgment  creditors  of 
Urquhart,  who  have  taken  out  execution  on  their  judg- 
ment, and  have  levied  upon  the  mortgaged  premises. 
They  ask  to  be  relieved  against  the  alleged  fraud,  and 
that  this  court  will  prevent  the  decree  from  being  used  to 
appropriate  the  moneys  raised  under  it  to  the  payment  of 
this  mortgage  and  these  judgments,  which  are  kept  on 
foot,  as  they  allege,  for  the  purpose  of  defrauding  Urqu- 
hart*s  creditors. 

Upon  filing  the  bill,  an*  injunction  was  issued  to  stay 
all  further  proceedings  upon  the  decree.  Since  then,  the 
injunction  has  been  so  modified  as  only  to  enjoin  the 
sherift'  from  satisfying  the  alleged  fraudulent  mortgage 
and  judgments  out  of  the  proceeds  of  the.  sale. 

The  individuals  composing  the  firm  of  E.  M.  Davis  & 
Co.  have  answered  the  bill,  and  upon  their  answer  have 
moved  to  dissolve  the  injunction. 

In  the  first  place,  it  is  insisted  that  the  bill  cannot  be 
maintidned ;  that  the  complainants,  not  being  parties  to 
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the  original  suit,  cannot  interfere  with  the  decree  in  that 
suit,  which  is  conclusive  as  to  the  rights  of  the  parties. 
As  far  as  the  bill  complains  of  mere  irregularities  in  the 
proceedings,  the  position  is  correct.  But  the  decree  can- 
not be  used,  by  any  of  the  parties  to  it,  for  the  pur- 
pose of  defrauding  creditors.  If  the  allegations  of  the 
bill  are  true,  and  if  the  mortgage  and  judgments  are 
fraudulently  kept  on  foot  for  Urquhart*s  benefit,  the  com- 
plainants, who  are  his  creditors,  have  a  right  to  ask  this 
court  to  interpose  and  to  prevent  the  decree  from  being 
used  to  place  in  the  pocket  of  the  fraudulent  debtor  the 
proceeds  of  property  which  belong  to  his  creditors.  There 
is  no  obstacle  to  giving  relief,  as  it  is  sought  by  this  bill. 
The  complainant  in  the  foreclosure  suit  is  entitled  to  her 
money ;  and  so  are  the  other  mortgagee  and  judgment 
creditors  in  that  suit,  the  bona  fides  of  whose  liens  are  not 
questioned.  All  that  is  necessary,  in  order  to  give  com- 
plete relief,  is  for  the  court  to  arrest  so  much  of  the  exe- 
cution of  that  decree  as  directs  the  sheriff  to  pay  off  and 
satisfy  out  of  the  proceeds  the  alleged  fraudulent  mort- 
gage and  judgments.  When  the  question  of  fraud,  set  up 
in  this  bill,  is  determined,  those  proceeds  will  be  disposed 
of  in  accordance  with  the  decree  made  in  this  suit  If  the 
fraud  is  made  out,  the  complainants,  with  the  other  credit- 
ors of  Urquhart  who  shall  come  in  and  entitle  themselves 
to  the  benefit  of  this  suit,  will  be  substituted  in  the  place 
of  the  holders  of  the  alleged  fraudulent  mortgage  and 
judgments.  I  think  the  remedy.sought  by  the  bill  is  the 
one  to  which  the  complainants  are  entitled,  if  the  alleged 
fraud  can  be  established. 

But  the  defendants  ask  that  the  injunction  may  be  dis- 
solved, on  the  ground  that  the  equity  of  the  bill  is  an- 
swered. The  complainants  interpose  the  objection,  that 
all  the  defendants  who  are  implicated  in  the  charge  of 
fraud  have  not  answered.  The  fraud  is  alleged  to  have 
been  devised  by  Urquhart,  in  connection  with  John  B. 
Myers  and  with  the  defendants,  who  compose  the  firm  of 
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E.  M.  Davis  &  Co.  The  gravamen  of  the  charge  rests  on 
Urquhart  and  Myers,  as  well  as  on  the  defendants  who 
have  answered.  Indeed,  many  of  the  facts  charged  in  the 
bill  going  to  establish  the  fraud  are  within  the  know- 
ledge of  Urquhart  and  Myers  exclusively,  and  are  an- 
swered by  the  defendants  only  upon  their  information  and 
belief.  "  Where  the  complainants  have  taken  the  neces- 
sary steps  to  expedite  their  cause,  and  procure  the  answer 
of  all  the  defendants,  an  injunction  will  not  be  dissolved 
until  the  defendant  upon  whom  the  gravamen  of  the 
charge  is  made  has  answered  ;  and  if  all  the  defendants 
are  implicated  in  the  charge,  not  until  all  have  answered." 
Edm  on  Inj,  117,  notes  and  cases  (here  cited.  Process  to  ap- 
pear and  answer  was  duly  served  on  Urquhart  and  Myers. 
Both  have  made  default,  and  a  decree  pro  confesso  has 
been  taken  against  them.  The  complainants  have  used 
due  diligence  in  expediting  their  cause,  and  have  taken 
all  the  requisite  steps  to  procure  the  answers  of  Urquhart 
and  Mvers. 

It  was  argued  that  Myers  and  Urquhart  are  not  necessary 
or  proper  parties  to  the  suit;  and  that,  therefore,  their  de- 
fault should  not  prejudice  the  defendants  who  have  an- 
swered. But  both  of  them  are  certainly  proper  parties. 
The  charge  is,  that  they  combined  wdth  the  other  defend- 
ants to  commit  the  fraud.  A  complainant  may  properly 
make  every  one  a  party  who  is  a  participator  in  the  fraud." 
He  has  a  right  to  do  this  for  the  purpose  of  discovery ; 
and  the  general  rule  is,  that  he  is  entitled  to  hold  his  in- 
junction until  he  obtains  that  discovery.  But  Urquhart  is 
not  only  a  proper,  but  necessary  party  to  the  suit.  The 
object  of  the  bill  is  to  recover  a  debt  which  Urquhart 
owes  the  complainant^?  If  the  complainants  succeed,  it 
must  be  upon  the  ground  that  Urquhart  is  fraudulently 
interposing  the  mortgage  and  judgments  to  defeat  the 
complainants  in  the  recovery  of  their  debts.  Such  a  de- 
cree could  not  be  made  without  giving  Urquhart  an  op- 
portunity of  being  heard.  This  case  is  directly  within  the 

2  c* 
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decision  of  Price  v.  Clevenger  et  al.y  2  G.  C  jR.  207.  Price 
recovered  a  judgment  at  law  against  Clevenger.  Wilkin- 
son had  a  prior  judgment  by  confession.  The  bill  was 
filed  by  Price,  alleging  that  the  confessed  judgment  was 
fraudulent,  and  an  injunction  obtained  to  prevent  the  sale 
of  the  debtor's  property  under  it.  Wilkinson  answered, 
and  fully  denied  the  fraud.  Clevenger  made  default,  and 
a  decree  pro  confesso  was  taken  against  him.  The  Chan- 
cellor refused  to  dissolve  the  injunction,  upon  the  ground 
that  the  complainant  was  entitled  to  the  answer  of  Clev- 
enger.  The  injunction  was  retained  to  the  hearing. 

There  was  another  ground  upon  which  it  was  insisted 
that  this  injunction  should  be  dissolved.  After  the  decree 
was  obtained  in  the  suit  upon  the  bill  filed  by  Sarah  M. 
Hall,  Urquhart  presented  his  petition,  alleging  that  the 
ten  thousand  dollar  mortgage  and  the  judgments  had 
been  paid  by  him,  and  were  used  for  an  unlawful  purpose. 
I  have  not  the  petition  now  before  me,  but  I  have  a  re- 
collection of  its  contents.  That  petition  was  dismissed  on 
several  grounds,  one  of  which  was,  that  the  facts  were 
not  sustained  by  the  proofs.  I  do  not  think  that  the  action 
of  the  court  upon  that  petition  can  have  any  bearing  npon 
the  present  suit.  The  complainants  were  not  parties  to 
the  proceedings  upon  the  petition,  and  the  position  they 
occupy  in  this  suit  is  very  different  from  that  occupied  hy 
any  of  the  parties  in  the  proceedings  under  that  petition. 

The  motion  is  denied,  but  without  costs. 


FcRMAN  vs.  Clark. 

As  a  general  rule,  a  court  of  equity  will  not  entertain  a  bill  for  specific  per- 
furmance  of  contracts  relating  to  chattels  or  mercbandise.  There  are  excep- 
tions to  the  rule.  Where  the  agreement  is  an  open  one,  not  final,  and  not 
immediately  to  be  executed,  but  to  be  completed  by  sabseqaent  acts,  and 
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£>r  tfae  breach  of  which  the  remedy  at  law  is  ancertain  and  inadeqnate,  and 
will  not  answer  the  jnstioe  of  the  case,  a  bill  to  carry  it  into  execution  will 
be  tnstained. 


H.  V.  SpecTj  for  complainant. 
A.  V.  Schenckj  for  defendant. 

The  Chancellor.  I  am  embarrassed  how  to  decide  this 
cause,  from  the  fact  that,  from  the  manner  in  which  the 
evidence  is  taken,  I  am  not  perfectly  satisfied  that  I  have 
a  correct  impression  of  the  facts  of  the  case. 

The  parties  entered  into  a  contract,  by  which  the  de- 
fendant agreed  to  furnish  the  complainant  with  clay,  on 
board  his  boats  at  Amboy,  at  eighty  cents  a  load,  ten 
bushels  to  the  load.  The  agreement  was  to  last  seven 
years.  The  clay  was  to  be  delivered,  from  time  to  time, 
while  the  navigation  was  open.  Three  thousand  loads 
were  to  be  delivered  the  first  year,  and  five  thousand 
loads  each  year  for  the  following  six  years.  As  the  clay 
should  be  delivered  on  the  boats,  the  complainant  was  to 
give  his  notes,  payable  at  four  months.  If  at  any  time, 
when  the  navigation  closed,  there  should  be  any  clay  out 
of  the  bank  ready  for  delivery,  the  complainant  was  tg 
give  his  note  for  the  same  at  four  months.  The  defend- 
ant agreed  that  he  would  not  sell  any  clay  to  any  one  # 
else  than  the  complainant  during  the  said  seven  years,  ex- 
cept to  William  Warner,  of  Troy ;  and  in  case  he  should 
do  so,  then  he  agreed  to  pay  to  the  complainant  twenty 
cents  on  the  dollar  for  each  dollar's  worth  of  clay  so  sold. 

The  bill  states,  that  the  first  year  the  defendant  de- 
livered the  three  thousand  loads  of  clay,  according  to 
contract ;  that  about  the  twenty-third  day  of  November, 
1855,  which  was  the  fourth  month  of  the  second  year  of  the 
contract,  the  defendant  refused  to  deliver  any  more  clay, 
and  that  this  was  the  first  time  there  was  any  breach  of 
the  contract.  The  bill  further  alleges,  that  the  defendant 
sold  large  quantities  of  clay,  from  time  to  time,  to  other 
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persons  than  the  said  complainant  and  William  Warner, 
and  refused  to  pay  the  complainant  the  percentage  of 
twenty  cents  on  every  dollar's  worth  so  sold.  The  bill 
does  not  aver  that  the  complainant  fulfilled  his  part  of  the 
contract  in  the  manner  the  agreement  stipulates,  but 
avers  "  that  the  complainant  hath  always,  from  the  time 
of  entering  into  the  said  contract,  conformed  to  the  terms 
and  stipulations  thereof,  and  paid  and  satisfied  the  de- 
fendant for  all  the  clay  delivered  to  him  *'  The  bill  pray? 
that  the  defendant  may  be  compelled  specifically  to  per- 
form his  part  of  the  agreement. 

The  defendant  admits  the  agreement,  and  avers  his 
willingness  to  perform  his  part  of  it.  He  admits  his  re- 
fusal to  deliver  clay  to  the  complainant,  as  stated  in  the 
bill,  and  justifies  his  refusal  on  the  ground  that  the  com- 
plainant neglected  and  refused  to  give  his  notes,  as  was 
stipulated  in  the  agreement.  lie  admits  selling  clay  to 
other  persons.  He  states  the  quantity,  and  alleges  that  he 
paid  the  percentage  to  the  complainant,  which  he  ac- 
cepted. 

Xow  it  is  evident  I  cannot  decree  a  specific  performance 
of  this  agreement  by  the  defendant,  unless  the  complain- 
ant shows  clearly  that  he  has  performed  his  part  of  the 
agreement  by  giving  his  notes  in  the  manner  provided, 
%  or  some  equivalent,  which  the  defendant  accepted.  He 
does  not  allege  that  he  gave  his  notes,  and  does  not  prove 
that  he  gave  them.  He  alleged  that  he  paid  for  the  clay. 
He  produces  no  receipt  of  a  single  payment ;  but  he  re- 
lies upon  such  evidence  as  this :  when  the  defendant  was 
called  upon  by  one  his  workmen  for  money,  and  asked 
for  an  order  upon  the  complainant,  the  defendant  said  he 
did  not  know  that  the  complainant  owed  him  anything, 
lie  attempts  to  show,  from  circumstances,  that  the  clay 
was  paid  for.  It  was 'admitted,  on  the  argument,  that  the 
clay  was  not  paid  for  without  the  defendant's  giving  a 
credit  of  ^572  for  the  percentage  due  the  complainant 
for  clay  sold  to  other  persons.    Yet  the  complainant  al- 
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leges,  in  his  bill,  that  he  has  performed  his  part  of  the 
contract,  and  that  the  defendant  has  never  paid  him  a 
dollar  of  this  percentage.  There  were  books  of  account 
referred  to  on  the  argument,  but  I  have  seen  none.  But 
I  certainly  cannot  go  through  this  evidence,  and  state  an 
account  between  the  parties  for  the  purpose  of  ascertain- 
ing how  the  account  stands.  From  reading  the  complain- 
ant's bill,  it  certainly  never  could  be  supposed  that  he  re- 
lied upon  such  evidence  as  he  has  produced  to  show  that 
he  had  performed  his  part  of  the  agreement.  It  was  his 
duty  to  show  clearly  that  he  had  performed  his  part  of 
the  agreement,  or  to  have  offered  some  excuse,  which  a 
court  of  equity  would  accept,  for  nonperformance.  If  he 
did  not  give  his  notes,  but  relied  upon  a  running  account 
between  himself  and  the  complainant  to  show  that  he 
had  satisfied  the  defendant  for  the  clay  that  had  been  de- 
livered, he  should  have  so  stated  in  his  bill.  The  answer 
denies  that  the  complainant  fulfilled  his  part  of  the  agree- 
r  ment  by  paying  for  the  clay,  and  I  cannot  say  that  I  am 
satisfied,  from  the  evidence,  that  the  answer  in  this  re- 
spect is  not  true. 

The  bill  alleges  that  the  three  thousand  loads  of  clay 
were  delivered  the  first  year.  It  does  not  allege  that  the 
complainant  gave  his  notes  for  the  same,  as  it  was  de- 
livered according  to  the  contract,  nor  does  it  state  how  it 
was  paid  for.  The  answer,  on  the  contrary,  states  that, 
from  the  date  of  the  contract  to  the  close  of  navigation, 
the  complainant  carried  away  seventeen  hundred  and 
thirty-eight  loads  of  clay  only ;  that  there  was  taken  from 
the  clay  bank,  and  ready  for  delivery,  a  large  quantity, 
which  the  complainant  refused  to  take,  and  refused  to  give 
his  note  for,  according  to  the  contract.  The  answer,  in  this 
respect,  is  sustained  by  the  proofs  in  the  cause.  The  com- 
plainant produces  an  account,  by  which  it  appears  that  he 
carried  away,  up  to  the  close  of  navigation,  seventeen 
hundred  and  thirty-eight  loads,  the  quantity  mentioned  in 
the  answer.    Johnson^  one  of  the  complainant's  main  wit- 
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nesses,  swears  that  at  the  close  of  navigation  there  was  a 
large  quantity  of  clay  there,  not  taken  away  for  want  of 
hoats.  jWi?,  another  of  complainant's  witnesses,  says  there 
was  enough  there  to  fill  two  small  vessels.  Kaims  says  six 
or  seven  hundred  loads  remained  there  till  spring.  Clark 
asked  complainant  if  he  was  not  going  to  take  the  clay 
away ;  he  replied  that  he  had  all  the  clay  he  wanted.  The 
complainant  was  bound  to  give  his  note  for  this  clay: 
that  was  the  contract.  He  has  not  proved  that  he  gave 
his  note  for  it,  or  paid  for  it  in  any  other  way.  The  com- 
plainant, after  stating  in  his  bill  that  the  defendant 
promptly  fulfilled  his  part  of  the  contract  until  Xovem- 
ber,  1855,  when,  the  bill  alleges  the  defendant  refused  to 
deliver  any  more  clay,  has  produced  a  great  balk  of  evi- 
dence for  the  purpose  of  showing  that,  in  the  summers  of 
1854  and  1855,  the  defendant  did  not  deliver  the  clay 
promptly.  This  evidence  must  all  be  thrown  aside.  There 
is  no  such  issue  made  by  the  pleadings,  and  it  is  directly  ^ 
contradictory  to  the  allegations  of  the  bill.  This  contract  ^ 
is  one  of  which  the  court  may  properly  decree  a  specific 
performance,  if  a  default  is  clearly  made  out.  There  can 
be  no  adequate  compensation  in  damages,  at  law,  for  the 
breach  of  such  a  contract.  Its  profits,  depending  upon  fu- 
ture events,  cannot  be  correctly  estimated  by  a  jury,  but 
must  be  a  matter  of  mere  conjecture. 

The  case  of  Buxton  v.  Leiter  ami  Cooper  (3  Atk,  383) 
was  on  a  bill  filed  for  the  specific  performance  of  the  fol- 
lowing agreement :  "  M.  L.  and  J.  C.  have  agreed  with  J. 
B.  for  the  purchase  of  all  those  several  large  parcels  of 
wood,  consisting  of  oaks,  ashes,  elms,  and  asps,  which 
are  numbered,  figured,  and  cyphered,  standing  and  being 
within  the  township  of  K.,  for  the  sum  of  £3050,  to  be 
paid  at  six  several  payments,  every  lady-day,  for  the  six 
following  years,  and  L.  and  C.  to  have  eight  years  for 
disposing  of  the  same ;  and  that  articles  of  agreement 
shall  be  drawn  and  perfected,  as  soon  as  conveniently  can 
be,  with  all  the  usual  covenants  therein  to  be  inserted 
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concerning  the  same."    It  was  determined  that  while,  as 
a  general  rule,  the  court  will  not  entertain  a  hill  for  a  spe- 
cific performance  of  contracts  for  chattels,  or  which  re- 
late to  merchandise,  but  leave  it  to  law,  where  the  re- 
medy is  much  more   expeditious,  yet  in  that  case  the 
agreement  not  being  final,  but  to  be  made  complete  by 
subsequent  acts,  a  bill  to  carry  it  into  execution  would  be 
allowed.    Lord  Hardwicky  in  giving  his  opinion,  cited  the 
case  of  Taylor  y.  Neville^  which  was  for  performance  of 
articles  forsaleofeight  hundred  tons  of  iron,  to  be  paid 
for  in  a  certain  number  of  years,  and  by  instalments ;  and 
a  specific  performance  was  decreed.    He  remarked,  that 
such  sort  of  contracts  as  these  differ  from  those  that  are 
immediately  to  be  executed.  He  mentioned  several  cases, 
as  illustrating  the  exception  to  the  general  rule.    A  man 
may  contract  for  the  purchase  of  a  great  quantity  of  tim- 
ber, as  a  ship  carpenter,  by  reason  of  the  vicinity  of  the 
timber,  and  this  would  be  a  great  advantage  on  the  part 
of  the  buyer.    On  the  part  of  the  seller  there  may  be  a 
peculiar  convenience  and  advantage  in  the  bargain,  as 
suppose  a  man  wants  to  clear  his  land,  in  order  to  turn  it 
to  a  particular  sort  of  husbandry ;  there  nothing  can  an- 
swer the  justice  of  the  case  but  the  performance  of  the 
contract  in  specie.   Lord  Hardwick  also  cited  a  case  of  the 
Duke  of  Buckinghamshire  v.    Ward^   where   a  bill   was 
brought  for  a  specific  performance  of  a  lease  relating  to 
chan  worksj  and  the  trade  thereof,  which  would  be  greatly 
damaged  if  the  covenant  was  not  performed  on  the  part 
of  Ward,  The  covenants  lay  there  in  damages ;  the  court 
decreed  a  specific  performance,  because  they  considered, 
if  they  did  not  make  such  a  decree,  an  action  would  not 
afterwards  answer  the  justice  of  the  case. 

But  I  cannot  decree  in  favor  of  the  complainant  in  this 
case,  because  he  has  not  made  it  clear  that  there  is  such 
a  default  on  the  part  of  the  defendant  as  will  justify  the 
court's  interference.  The  defendant  was  right  in  refusing 
to  deliver  the  clay,  unless  the  complainant  complied  with 
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the  terms  of  the  contract  in  paying  for  it  as  it  was  de- 
livered. He  places  his  refusal  on  this  ground,  and  &ere 
he  has  a  right  to  stand,  until  the  complainant  shows  it  is 
without  foundation. 

I  shall  dismiss  this  bill  without  prejudice  to  the  com- 
plainant. The  defendant  admits  the  contract*  If  he  Ms 
in  future  to  perform  it,  I  will  not  close  the  doors  of  this 
court  against  the  complainant. 


Philhower  vs.  Todd. 

The  statute  requires  the  sheriff  to  advertise  the  land  which  be  undertakes  to 
to  sell  by  virtue  of  an  execution  at  law.  If,  by  mutake,  he  omits  to  advertiie 
any  part  of  it,  and  gives  a  deed  to  a  purchaser  for  the  part  not  advertised, 
the  miitake  is  one  which  this  court  cannot  correct  for  the  protection  of  the 
purchaser  against  whom  an  ejectment  is  brought. 

It  is  a  well  established  principle  in  equity,  tbat  a  person  shall  not  be  permittsd 
to  take  advantage  of  his  own  wrong,  and  after  having  induced  another, 
either  by  tacit  acquiescence  or  express  words,  to  expend  his  money  in  the 
purchase 'of  land  or  personal  property,  deprive  such  person  of  the  benefit 
of  his  purchase  by  setting  up  a  superior  title  in  himself. 

Where  there  is  wilful  concealment  or  misrepresentation  there  is  no  difflcohy 
in  applying  the  principle ;  but  where  there  is  mere  negligence,  by  which 
another  has  been  misled,  there  is  often  difficulty  in  inferring  that  oonstrno- 
tive  fraud  which  will  deprive  a  man  of  his  legal  rights. 


J.  N.  Dilts  and  E.  W.  Whelpley^  for  complainant. 
S,  B.  Bansoniy  for  defendant. 

The  Chancellor.  William  Todd  was  seized  and  pos- 
sessed of  a  farm,  of  about  two  hundred  acres,  in  the 
county  of  Somerset.  A  judgment  was  recovered  against 
him,  and  by  virtue  of  an  execution  thereon,  the  sheriff 
levied  upon  the  farm.  After  the  levy,  William  Todd  con- 
veyed to  his  son,  Theodore,  twenty-nine  acres  of  the  &rm, 
and  Theodore  went  into  possession  under  his  conveyance* 
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The  sheriff  then  advertised  for  sale,  by  virtue  of  the  exe- 
cution in  his  hands,  ^^  all  that  tract  of  land  and  premises 
on  which  the  said  WilUam  Todd  now  lives^  situate  in  the 
township  of  Bedminster,  Somerset  county,  on  the  road 
leading  from  Peapack  to  Potter's  mills,  and  containing 
two  hundred  acres,  more  or  less."  By  virtue  of  this  ad- 
vertisement, the  sheriff  sold  the  property,  and  conveyed 
it  to  Richard  Teneyck  and  John  Runk,  who  were  the  pur- 
chasers at  the  sale.  Claiming  title  under  their  sheriff's 
deed,  they  commenced  an  action  of  ejectment  against 
Theodore  Todd,  who  was  in  possession  of  the  twenty- 
nine  acres.  Before  the  ejectment  suit  was  brought  to  trial, 
Theodore  abandoned  his  defence,  and  agreed  to  pay  the 
costs  of  the  suit.  Teneyck  and  Runk,  after  being  in  the 
peaceable  possession  for  several  years,  conveyed  the  farm 
of  two  hundred  acres,  including  the  twenty-nine  acres,  to 
the  complainant,  who  went  into  possession  under  his  deed 
fix>m  Teneyck  and  Runk.  After  the  complainant  had  been 
in  possession  for  about  eighteen  months,  Theodore  Todd 
commenced  an  action  of  ejectment  for  the  recovery  of  the 
twenty-nine  acres.  The  complainant  then  exhibited  his 
bill  in  this  court,  and  obtained  an  injunction  against  the 
defendant  from  ftirther  prosecuting  his  suit  at  law.  On  a 
motion  to  dissolve  that  injunction,  it  was  ordered  that  the 
injunction  should  be  dissolved,  and  the  bill  dismissed. 
The  ground  upon  which  the  order  was  made  was,  that, 
by  his  bill,  the  complainant  showed  no  ground  for  chang- 
ing the  forum  of  litigation  from  a  court  of  law  to  a  court 
of  equity.  By  his  bill,  as  then  exhibited,  the  complainant 
insisted  that,  by  the  conveyance  from  the  sheriff  to  Ten- 
eyck and  Runk,  they  acquired  the  legal  title  to  the  whole 
two  hundred  acres.  My  decision  was,  that  if  the  com- 
plainant rested  upon  his  legal  title,  he  must  maintain  it  in 
the  suit  at  law,  and  that  this  court  would  not  interpose  its 
jurisdiction  to  protect  the  complainant's  legal  title.    (See 

ante,  page  ,  of  this  volume,)   The  complainant  then 

amended  his  bill.  By  his  amended  bill,  he  admits  that  the 
Vol.  m.  2d 
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deed  from  the  sheriff  to  Teneyck  and  Rank,  under  which 
he  claims,  did  not  convey  a  valid  title  to  the  twenly-nine 
acres.  He  alleges  that,  although  the  twenty-nine  acres 
are  embraced  in  the  description  of  the  land  in  the 
sheriff's  deed,  they  were,  by  a  mistake  of  the  sherifii 
not  advertised  for  sale,  and  admits  that,  under  the 
sheriff's  deed,  he  has  no  defence  at  law.  On  the  ground 
of  the  mistake  of  the  sheriff,  and  on  the  further  ground, 
that  when  Teneyck  and  Rank  brought  their  ejectment 
against  the  defendant,  he  abandoned  his  defence,  and  per- 
mitted them  to  take  possession,  and  while  in  possession 
convey  it  to  the  complainant  without  the  defendant's  in- 
terposing any  objection,  the  bill  prays  the  equitable  inter- 
ference of  this  court  to  enjoin  the  complainant  from  set- 
ting up  his  title  at  law  to  dispossess  the  complainant  of 
his  possession  of  the  twenty-nine  acres.  The  defendant 
answered  the  bill,  and  proofs  have  been  taken.  The  cause 
is  now  upon  its  final  hearing. 

First.  As  to  the  mistake  of  the  sheriff.  There  is  no 
doubt  that  the  sheriff  intended  to  advertise  the  whole 
two  hundred  acres.  But  he  did  not.  The  twenty-nine 
acres  which  had  been  conveyed  to  Theodore  Todd  were 
not  advertised  for  sale.  This  is  admitted  by  the  bill.  With- 
out this  admission,  this  court  would  not  have  taken  juris- 
diction of  the  case.  This  is  not  one  of  those  kinds  of 
mistakes  which  a  court  of  equity  can  correct.  The  sta- 
tute requires  the  sheriff  to  advertise  the  land ;  and  hav- 
ing made  a  deed  for  it  without  such  advertisement,  the 
laud  did  not  pass  by  the  deed.  This  aspect  of  the  case 
was  not  pressed  on  the  argument  Indeed,  I  understood 
the  counsel  to  admit  that  they  did  not  expect  the  court 
to  grant  relief  on  this  ground,  although  it  was  taken  in 
the  bill. 

But  the  other  aspect  of  the  case  was  pressed  with  much 
earnestness.  It  presents  the  question,  whether  Theodoi^ 
Todd  has  done  anything  which  operates  as  an  equitable 
estoppel  against  his  setting  up  his  title  against  the  title  of 
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the  complainant  ?  The  court  is  called  upon  to  apply  the 
piiDciple,  that  an  individual  shall  not  he  permitted  to 
take  advantage  of  his  own  wrong,  and  after  having  in- 
duced another,  either  hy  tacit  acqmescenoe  or  express 
words,  to  expend  his  money  in  the  purchase  of  land  or 
personal  property,  deprive  such  person  of  the  henefit  of 
ills  purchase  hy  setting  np  a  superior  title  in  himsel£  The 
principle  is  well  established  in  equity,  but  there  is  often 
embarrassment  in  its  application.  Where  there  is  wilftil 
concealment  or  misrepresentation  there  is  no  difficulty ; 
bat  where  there  is  mere  negligence,  by  which  another 
has  been  misled,  there  is  often  difficulty  in  inferring  that 
constructive  fraud  which  will  deprive  a  man  of  his  legal 
rights.  The  principle  is  thus  laid  down  by  Stoiy,  (2  S.  E. 
L  §  385) — <^  If  a  man  having  a  title  to  an  estate  which  is 
offered  for  sale,  and,  knowing  his  title,  stands  by  and  en- 
courages the  sale,  or  does  not  forbid  it,  and  thereby 
another  person  is  induced  to  purchase  the  estate  under 
the  supposition  that  the  title  is  good,  the  former,  so 
standing  by  and  being  sUent,  wUl  be  bound  by  the  sale ; 
and  neither  he  nor  his  privies  will  be  at  liberty  to  dispute 
the  validity  of  the  purchase." 

What  are  the  fistcts  of  this  case  ?  The  bill  alleges  that 
Runk  and  Teneyck  brought  their  ejectment  against  Todd 
to  recover  possession  of  the  twenty-nine  acres ;  that  Todd 
abandoned  his  defence,  and  paid  the  costs,  and  gave  up 
the  possession  to  Runk  and  Teneyck.  It  further  alleges, 
that  when  the  complainant  purchased,  he  had  no  know- 
ledge that  Todd  claimed  title  to  the  twenty-nine  acres ; 
but,  on  the  contrary,  with  fall  knowledge  tliat  the  com- 
plainant was  negotiating  for  the  purchase  of  the  farm, 
the  defendant  suffered  him  to  remain  in  the  belief  that 
Runk  and  Teneyck  had  a  perfect  title,  under  the  influ- 
ence of  which  belief  the  complainant  was  induced  to 
purchase. 

The  most  material,  and  indeed  essential  parts  of  these 
Allegations  are  denied  by  the  answer,  and  no  proof  is 
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made  of  them.  The  defendant  denies  that  he  had  any 
knowledge  whatever  that  the  complainant  was  negotiat- 
ing for,  or  intended  to  purchase  the  property,  until  after 
it  was  conveyed  to  him  by  Runk  and  Teneyck.  There  is 
no  evidence  to  question  the  truth  of  this  denial,  and  the 
defendant  is  entitled  to  the  full  benefit  of  it.  This  fSEU^t  the 
complainant  properly  made  the  very  gist  of  his  equity, 
and  this  fact  he  has  not  proved. 

The  defendant,  then,  does  not  occupy  the  position  of  an 
individual  standing  by,  and  seeing  another  advance  his 
money  upon  an  invalid  title.  The  title  of  Todd  was  upon 
the  public  record,  and  the  negligence  was  altogether  on 
the  part  of  the  complainant,  who  was  thus  notified  of 
Todd's  claim.  He  is  justly  chargeable  with  concealing  his 
intention  to  purchase  from  the  defendant,  and  not  the  de- 
fendant with  permitting  the  complainant  to  purchase  and 
concealing  his  title  with  a  fraudulent  intent  of  sufiering 
an  advantage  to  be  taken  of  the  complainant  The  com- 
plainant does  not  allege,  in  his  bill,  that  he  did  not  know 
that  the  defendant  held  a  deed  for  the  twenty-nine  acres ; 
nor  does  he  state  upon  what  he  founded  his  belief  that 
Runk  and  Teneyck  had  a  good  title.  He  had  notice  of 
the  defendant's  claim  by  the  record,  and  he  cannot  charge 
the  defendant  with  misleading  him  when  he  made  no 
inquiry  of  him  as  to  his  title. 

All,  then,  that  the  defendant  has  done  to  estop  him  from 
setting  up  his  title  is,  that  when  Runk  and  Teneyck 
brought  their  ejectment,  the  defendant  did  not  defend  it, 
but  suffered  them  to  take  possession.  This  certainly  did 
not  estop  the  defendant  from  setting  up  any  legal  or  equi- 
table title,  as  between  himself  and  Runk  and  Teneyck 
He  might  have  maintained  an  ejectment  against  them 
the  next  day ;  and  the  £Eiot  of  the  defendant's  not  defend- 
ing the  suit  could  not  have  availed  Runk  and  Teneyck  in 
defending  their  title,  either  in  this  or  in  any  other  court 
How,  then,  can  it  help  their  grantees  ?  The  complainant 
does  not  allege,  in  his  bill,  that  he  was  misled  by  the  con* 
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duct  of  the  defendant  in  the  ejectment  suit.  He  does  not 
set  up  or  pretend  that  he  had  any  knowledge  of  that  suit. 
I  do  not  see  that  the  defendant  has  done  anything  to  jus- 
tify a  court  of  equity  in  enjoining  him  from  setting  up 
his  title  in  a  court  of  law. 

The  bill  must  be  dismissed  with  costs* 


SHEAEiNa  vs.  Delakt  and  others. 

The  testator  directed — first,  that  his  debts  should  be  paid  out  of  his  real  estate; 
second,  be  bequeathed  to  his  wife  all  his  personal  property ;  third,  he  de» 
▼ised  to  his  wife  oae-third  of  his  real  estate;  fourth,  he  devised  to  his  brother 
the  residue  of  his  real  estate,  charging  such  residue  with  the  payment  of 
$300  to  the  testator's  brother  and  two  sisters :  held,  that  the  estate  to  the 
widow  and  brother  mu^t  be  charged  pro  rata^  and  that  as,  by  the  statute, 
{Nix*  Dig.  877,  (  36,)  after  acquired  real  estate  would  have  gone  one>third 
to  the  widow,  and  two-thirds  to  the  brother  of  the  testator,  this  circumstance 
coald  not  alter  the  burthen  placed  upon  the  estate  of  the  respective  devi- 
sees. 


Keasbey^  for  complainant. 
Waughj  for  defendants. 

The  Chancellor.  I  do  not  see  that  there  can  be  any 
doubt  as  to  the  correct  construction  of  this  will. 

let.  The  testator  directs  his  debts  to  be  paid  out  of  his 
real  estate. 

2d.  He  bequeaths  to  his  wife  all  his  personal  property. 

3d.  He  devises  to  his  wife  the  one-third  of  his  real 
estate. 

4th.  He  devises  to  his  brother  the  residue  of  his  real 
estate,  charging  such  residue  with  the  payment  of  8300 
to  the  testator's  brother  and  two  sisters. 

The  bill  contends  that  the  wife  is  entitled  to  one-third 
of  the  real  estate,  not  chargeable  with  any  of  the  debts ; 
or,  in  other  words,  that  all  the  debts  are  chargeable  upon 

2d* 
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that  portion  of  the  real  estate  given  by  the  testator  to  bis 
brother.  But  I  do  not  see  how  this  constraction  can  be 
pat  upon  it  The  debts  are  first  made  chargeable  upon 
the  real  estate,  and  then  the  real  estate  is  disposed  o£ 
There  must  be  something  in  the  character  of  the  different 
devises  of  the  real  estate  to  make  the  burthen  fall  upon 
one  devisee  alone.  There  are  but  two  devises,  and  they 
embrace  aU  the  real  estate  of  the  testator ;  and  there  is 
no  difference  as  to  the  character  of  the  devises.  They 
are  both  specific  devises,  although  one  of  them  is  a  resi- 
duary devise.  {See  cases  to  noteSj  2  Jarm.  648.)  A  quere  is 
made  in  this  note,  whether  this  doctrine  prevails  in  refer- 
ence to  wills  made  since  the  statute  regulating  the  dispo- 
sition of  after  acquired  lands.  But  there  can  be  no  diffi- 
culty under  our  statute,  upon  that  point,  in  its  application 
to  this  will.  If  the  testator  had  acquired  lands  after  the 
making  of  this  will,  it  would  have  been  included  as  well 
in  the  special  devise  to  the  wife,  as  in  the  general  devise 
to  the  brother,  that  is,  one-third  of  it  would  have  gone  to 
the  wife,  and  two-thirds  to  the  brother. 

The  hardship  upon  the  widow,  in  this  particular  case, 
can  have  no  influence  in  giving  a  construction  to  the  will. 
The  estate  manifestly  had  turned  out  very  differently 
from  what  was  anticipated  by  the  testator  when  he  made 
his  will.  But  the  will  cannot  be  altered  by  the  court  to 
suit  the  circumstances  of  the  case. 

The  money  in  the  hands  of  the  executors  must  be  dis- 
tributed by  giving  one-third  to  the  complainant,  and  the 
residue  to  the  defendant 


Hall  vs.  Urquhart  and  others. 

A  party  who  10  gulty  of  laekei  is  not  entitled  to  have  a  sale  opened. 

A  party  who  has  notice  of  the  lait,  Kid  does  not  appear  and  make  defence, 
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has  DO  right  to  ask  to  have  the  sale  opened  on  any  groand  which  he  might 
have  mterpoaed  aa  a  defence,  onless  he  was  prevented  from  making  his  de- 
fence by  firand  or  mistake.  Bven  then,  if  he  is  present  at  and  consents  to 
the  sale,  he  thereby  waives  his  rights. 


Jarnes  WUson  presented  a  petitiou  of  Urquhart,  asking 
to  open  a  sheriff's  sale  under  decree,  and,  in  the  mean 
time,  that  the  sheriff  be  restrained  from  delivering  the 
deed  to  the  purchaser.  An  injunction  was  granted  by 
one  of  the  masters. 

T.  H.  Dudley  now  moved  to  dissolve  the  injunction. 

J.  WUsofOj  contra. 

The  Chakcellor.  If  the  facts  which  i^ow  appear  be- 
fore the  court,  by  the  affidavits  which  have  been  taken  in 
support  of  the  petition,  had  appeared  before  the  master, 
he  would  not  have  granted  the  injunction  to  stay  the  sale 
of  the  mortgaged  premises.  The  conduct  of  the  defend- 
ant has  been  inexcusable.  He  offers  not  the  slightest  ex- 
cuse in  extenuation;  and  the  evidence  he  has  himself 
taken  presents  him  in  a  position  before  the  court  which 
does  not  entitle  him  to  its  &vorable  consideration,  and 
which  excites  a  very  strong  suspicion  that  he  is  himself 
conscious  that  he  is  asking,  by  his  petition,  what  he  is  not 
equitably  entitled  to. 

His  first  act  of  negligence  was  in  not  appearing  to  the 
suit.  He  was  the  only  defendant  served  with  process ; 
and  being  notified  according  to  law,  he  ought  to  have  ap- 
peared, and  seen  that  his  interest  was  protected.  His 
allegation,  in  his  petition,  that  he  did  not  know  that  John 
B.  Myers  would  present  the  mortgage  before  the  master, 
is  not  made  with  sincerity.  According  to  the  petitioner's 
own  statement,  if  it  is  true,  the  character  of  the  mort- 
gage was  such  as  rendered  it  absolutely  necessary  for  the 
petitioner  to  defend  himself  against  it  in  the  suit.  But 
the  subsequent  conduct  of  the  petitioner  is  unaccounted 
for.    After  the  bill  was  filed  for  the  foreclosure  and  sale 
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of  the  mortgaged  premises,  the  judgment  creditors,  who 
were  parties  to  the  foreclosure  suit,  sold  the  mortgaged 
premises  by  execution  at  law  upon  their  judgments.  Ur- 
quhart was  present  at  the  sale.  The  property,-  with  his 
consent,  was  sold  subject  to  the  mortgage  now  in  dispute. 
The  property  was  bought  by  Charles  W.  Wharton,  and, 
as  the  petitioner  alleges  and  insistSj^  in  trust  for  him.  Un- 
der such  circumstances,  with  what  face  does  this  peti- 
tioner come  before  the  court,  and  ask  that  the  decree 
may  be  opened,  in  order  to  give  him  an  opportunity  of 
showing  that  there  is  nothing  due  upon  this  mortgage  ? 

Again.  On  the  Slst  of  October,  1856,  a  few  days  after 
the  sheriff's  deed  to  Wharton,  Urquhart  and  his  wife  re- 
leased to  Wharton  all  their  right  and  title  in  the  mort- 
gaged premises.  The  petitioner,  Urquhart,  has  therefore 
no  interest  in  the  land,  and  of  course  no  right  to  be  heard. 
His  counsel  alleged,  in  argument,  that  this  sale  was  fraud- 
ulent, and  the  release  also.  But  the  petitioner's  mouth 
is  closed  on  this  point.  His  petition  was  the  proper 
place  for  him  to  have  made  such  an  allegation.  It  is  very 
evident  the  sale  and  the  release  were  purposely  concealed. 
The  allegation  of  fraud  has  not  the  semblance  of  truth, 
from  anything  that  appears  in  the  evidence. 

But  further.  The  decree  is  dated  January  5th,  1856. 
The  property  was  advertised  for  sale  for  the  28th  day  of 
May,  1856.  The  petitioner  appeared  at  the  time  and 
place  of  sale,  and,  at  his  request,  the  sale  was  adjourned 
to  the  25th  of  June.  On  that  day,  the  petitioner  again 
appeared,  and,  at  his  request,  the  sale  was  further  ad- 
journed to  the  23d  of  July.  On  that  day,  the  petition 
was  presented  to  the  master,  and  the  injunction  granted 
to  stay  the  sale.  The  conduct  of  the  petitioner  in  ap- 
pearing, from  time  to  time,  and  asking  these  adjourn- 
ments, is  not  explained.  Unless  he  could  offer  some  ex- 
cuse for  such  [conduct  and  such  delay,  he  waived  his 
equity,  if  he  had  any.  I  do  not  see  that  the  petitioner 
has  the  slightest  ground  to  stand  upon.  His  petition 
must  be  dismissed  with  costs. 
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One  of  the  jadgment  creditors  has  presented  a  petition. 
The  jadgment  creditors  voluntarily  sold,  at  law,  all  their 
interest  in  the  mortgaged  premises.  As  to  there  being 
any  frand  in  the  sale,  there  is  not  the  slightest  evidence 
of  it. 


John  Whitenack  vs.  David  C.  Noe  and  others. 

The  5th  sectioD  of  the  mechanic's  lien  law  declares,  that  any  addition  erected 
to  a  former  bailding  shall  be  considered  a  building  for  the  purposes  of  the 
act,  but  that  no  bailding  shall  be  sabject  to  the  provisions  of  this  act  for  any 
debt  contracted  for  repairs  done  thereto,  or  alterations  made  therein.  The 
affidavit  of  the  claimants  stated  that  the  materials  were  furnished  for  repair- 
ing, altering,  erecting,  and  furnishing  the  buildings.  Held,  no  lien  can  be 
created  under  such  an  affidavit. 

A  piazza  is  an  "  additum"  to  a  building  within  the  meaning  of  the  5th  sectiofi, 
which  declares  "  any  addition  erected  to  a  former  building,  and  any  fixed 
machinery,  or  gearing,  or  other  fixtures  for  manufacturing  purposes,  shall  be 
ooDsidered  a  building  for  the  purposes  of  this  act."  Foidingndoors  are  not 
embraced  in  the  section. 

The  lien  covers  the  **  addition,*'  which  is  declared  to  be  a  building  for  the  pur- 
poses  of  the  act ;  but  it  does  not  cover  the  building  to  which  the  "  addition" 
is  attached  or  erected. 

There  was  a  lien  upon  the  "  piazza"  and  "  kitchen."  The  court  directed  a 
valuation,  and  the  amount  deducted  from  the  fund,  the  original  buildings 
and  *'  additions"  being  sold  together,  which  was  deemed  the  interest  of  all 
parties. 

Althongb  a  claimant  embraces  in  his  claim  filed,  more  property  than  by  the 
statute  he  is  entitled  to  have  embraced  in  his  lien,  it  is  good  to  the  extent 
it  is  recognised  by  the  statute,  if  it  is  a  mere  mistake,  and  works  no  injury. 

The  converting  of  a  garret  into  bed-rooms,  for  the  purpose  of  increasing  the 
number  of  rooms  and  accommodating  the  building  to  a  boarding  house, 
is  an  alleriUion  within  the  meaning  of  the  statute,  and  the  building,  or  any 
part  of  it,  is  not  subject  to  a  lien  for  such  alterations. 

Direction  given  where  there  are  mortgages  and  mechanics'  liens  to  be  satis- 
fied out  ot  the  premises,  as  to  priorities,  modes  of  payment,  &c. 


H.  M.  Cfasion  and  G.  S.  Brovm^  for  complainant 
J.  V.  Vocrhees  and  Jacob  Vanatta^  for  defendants. 
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The  Chancellor.  The  bill  is  brought  to  foreclose  two 
mortgages,  held  by  the  complainants,  which  cover  what 
is  known  by  the  name  of  the  "  Forest  Grove  House," 
with  about  40  acres  of  land,  on  Schooley's  mountain.  The 
validity  of  the  mortgage  is  not  disputed.  The  questions 
raised  are  in  reference  to  the  validity  of  the  lien  claims 
set  up  by  some  of  the  defendants  and  as  to  the  priorities 
of  the  respective  encumbrances. 

Case  and  Ovlkk  set  up  a  mechanic's  lien,  of  $301,  upon 
the  property.  It  is  objected  to  this  lien,  that  it  appears,  upon 
the  face  of  it,  to  be  of  a  character  not  recognised  by  the 
statute.  In  the  claim  filed  with  the  clerk  of  the  county, 
it  is  described  as  "  being  for  doors,  blinds,  lumber,  &c., 
and  materials  furnished  to  and  for  David  C.  Noe,  at  his 
request,  by  the  said  CcLse  and  Gulickj  the  said  claimants,  in 
the  repairing,  altering,  and  finishing  of  the  said  main 
building  and  wings  herein  after  described."  In  the  bill  of 
particulars,  the  charge  is,  "  to  panel  doors,  casings,  and 
base,  as  by  special  agreement  to  be  used  in  constructing 
and  finishing  Forest  Grove  House,  at  Schooley's  moun- 
tain, $115.00 

To  248  feet  of  blinds,  186.00 


Making  the  said  sum  of  $801.00 

Then  follows  the  aflSdavit  required  by  the  statute,  in 
which  it  is  alleged,  "  that  the  facts  and  statements  set 
forth  in  the  foregoing  bill  of  particulars  are  true,  and  that 
the  amount  therein  set  forth,  as  due  said  claimants,  is  for 
casings,  blinds,  &c.,  and  materials  furnished  in  the  re- 
pairing, altering,  erecting,  and  finishing  of  said  buildings 
in  said  claim  described.V 

The  first  section  of  the  mechanic's  lien  act  {Nix.  Dig* 
487)  makes  every  building  thereafter  erected  liable  for 
the  payment  of  any  debt  contracted  for  labor  performed 
or  materials  furnished  for  the  erection  and  oonstruction 
thereof,  and  declares  such  debt  to  be  a  lien  on  the  build- 
ing and  land  whereon  it  stands.    The  5th  section  of  the 
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act  declares,  that  any  addition  erected  to  a  former  build- 
ing shall  be  considered  a  building  for  the  purposes  of  the 
act;  but  that  no  building  shall  be  subject  to  the  provi- 
sions of  this  act  for  any  debt  contracted  for  repairs  done 
thereto,  or  alterations  made  therein. 

The  affidavit  of  the  claimants,  and  which  certainly  is 
the  best  evidence  as  to  the  purposes  for  which  the  ma- 
terials were  furnished,  states  that  they  were  for  repairing, 
altering,  erecting,  and  furnishing  the  buildings.    As  the 
act  expressly  declares  that  no  building  shall  be  subject  to 
the  provisions  of  the  act  for  any  debt  contracted  for  re- 
repairs  done  thereto,  or  alterations  made  therein,  I  can- 
not see  how  the  court  can  recognise  this  as  a  lien  affect- 
ing other  encumbrances,  where  the  record,  constituting 
the  evidence  of  the  lien  shows  that  the  claim  is  not  em- 
braced within  the  provisions  of  the  act.    It  was  argued 
that  the  word  ereclmgj  being  used  in  the  affidavit,  makes 
the  claim  a  lien  under  the  act.    But  what  are  you  to  do 
with  the  words  repairing  and  altering  ?  You  cannot  reject 
them  as  surplusage,  as  was  insisted  by  counsel  on  the  ar- 
gument, because  the  claimants,  having  sworn  that  the  ma- 
terials furnished  were  used  for  repairing,  altering,  erecting, 
and  furnishing,  a  part  must  have  been  used  for  purposes 
which  the  act  declares  shall  not  create  a  lieu.    An  indi- 
vidual, who  has  furnished  some  lumber  for  erecting,  and 
some  for  repairs  and  alterations  in  a  building,  cannot  in- 
clude in  his  claim  all  the  materials  he  has  furnished  for 
these  different  purposes ;  and  then,  because  he  can  con- 
scientiously swear  that  the  materials  were  furnished  for 
repairs,  alterations,  and  erections,  obtain  a  lien  for  the  ma- 
terials used  for  repairs  and  alterations.    It  is  said  the 
claimants  ought  not  to  lose  their  lien  on  account  of  a 
mere  technical  difficulty  in  their  mode  of  recording  it. 
The  difficulty  is  not  a  mere  technical  one.    The  act  ex- 
pressly declares  that  they  shall  acquire  no  lien  for  ma- 
terials furnished  for  mere  repairs  and  alterations.    They 
file  their  answer,  and  present  their  claim  as  it  is  recorded. 
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They  do  not  allege  that  there  was  any  mistake  in  the 
manner  of  stating  their  claim,  nor  do  they  set  forth,  in 
their  answer,  that  the  materials  were  in  fitet  furnished  for 
any  different  purposes  than  as  alleged  by  them  in  their 
claim  filed  in  the  office  of  the  clerk  of  the  county.  They 
do  not  set  up  any  special  ground  of  relief  in  the  case,  al- 
leging what  amount  of  the  debt  contracted  was  for  mate- 
rials used  in  erecting  the  buildings,  and  claiming  that 
their  lien  should  be  established  for  that  much.  If  the 
claim  is  recognised,  it  must  be  for  its  full  amount  of  fSOl, 
a  part  of  which  was  undoubtedly  furnished  for  mere  re- 
pairs and  alterations,  because  the  claimants  have  so 
sworn ;  and  thus  these  defendants  will  have  acquired  a 
lien  upon  a  building  in  direct  opposition  to  the  letter  and 
meaning  of  the  statute.  I  feel  constrained  to  the  conclu- 
sion that  this  claim  cannot  be  recognised  as  a  valid  hen 
or  encumbrance  upon  the  mortgaged  premises. 

The  claim  of  WiUiam  G.  Gardner  is  subject  to  the  same 
objection  as  that  of  Case  and  Gulick.  The  claim,  as  set 
out  on  the  record,  states  that  said  David  C.  Noe  contracted 
the  debt  of  one  hundred  and  eighty-three  dollars  and 
thirty-six  cents,  being  the  amount  for  which  this  lien  is 
claimed  as  aforesaid,  the  same  being  for  tinning  roof,  lead 
pipes,  pumps,  copper  tube,  and  work  and  labor  and  mate- 
rials furnished  to  and  for  the  said  David  C.  Noe,  at  his 
request,  by  this  claimant,  in  the  repairing,  alteration,  and 
furnishing  of  the  said  buildings,"  &;c.  The  affidavit  de- 
clares the  labor  done  and  materials  furnished  to  have 
been  "  in  the  repairing,  altering,  erecting,  and  fumishing 
of  said  buildings."  This  claim  is  not  recognised  by  the 
statute  as  a  lien  upon  the  mortgaged  premises. 

In  looking  at  the  bills  of  particulars  filed  with  the 
claims  of  Case  and  Gvliok,  and  also  of  Gardner j  I  am  satis- 
fied that  the  labor  and  materials  they  furnished  were  not 
the  proper  subjects  of  lien.  They  were  furnished  in  the 
alteration  of  the  house.  The  house  had  been  finished  the 
year  previous,  and  what  was  done  by  Noe  formed  no  put 
of  the  original  design  of  the  building. 
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The  claim  of  jRudmff^  BeU^  and  Clawson  »  specified 
wtlfa  great  partiealarity,  and  is  not  subject  to  any  excep* 
tion,  as  to  its  form  or  noncompliance  with  the  proyisioas 
of  the  act  The  claim  is  for  4^0.66,  being  a  debt  oon* 
tracted  for  materials  famished  in  the  erection  and  con^ 
•Iraction  of  a  porch  or  piazza,  about  seventy  feet  long, 
sad  ten  feet  wide,  added  to  the  east  end  of  said  main 
building,  and  annexed  to  the  northeast  wing ;  a  porch,  or 
piazza,  added  to  the  west  end  of  said  main  building,  b^ 
ing  about  ten  feet  wide,  and  about  fifty-five  feet  long;^ 
covered  or  roofed  with  tin ;  also  a  bar-room,  added  to  the 
vest  end  of  said  main  building,  and  annexed  to  the  weal* 
eily  wing,  being  ten  feet  wide,  and  twenty  feet  long ;  also 
a  kitchen,  forty  feet  long,  and  thirty  feet  wide,  added  to 
the  northwest  end  of  the  northwesterly  wing;  also  two  pair 
of  folding-doors,  placed  between  the  parlors  and  dining* 
looms,  on  the  first  floor  of  the  main  building. 

The  first  objection  to  this  claim  is,  that  a  piazza  is  not 
an  ^^additian*'  within  the  contemplation  of  the  5th  section 
of  the  act.  Nix.  Dig,  487.  The  5th  section  is  as  follows : 
'^any  addition  erected  to  a  former  building,  and  any  fixed 
machinery  or  gearing,  or  other  fixtures  for  manufacturing 
{mrposes,  shall  be  considered  a  building  for  the  purposes 
of  this  act."  It  is  very  evident  that  the  legislature  meant^ 
hy  the  word  ^^^  odMium^''  to  embrace  something  which  in 
eommon  parlance  would  not  be  designated  as  a  building^ 
or  the  phraseology  would  not  have  been  used,  that  such 
addition  should  be  considered  a  bnUding  for  the  purposes  of 
ike  act  It  was  contended  by  counsel,  in  opposition  to 
this  claim,  that  by  ^'  any  addition  erected  to  a  former  biM* 
ing"  was  meant  adding  a  building  to  a  former  building. 
If  so,  there  was  no  propriety  in  the  act  declaring  that 
•och  addition  should  be  considered  a  building.  It  would  to 
all  intents  and  purposes  be  a  building,  and  therefore  there 
would  be  no  propriety  in  the  legislature's  declaring  it 
should  be  considered  a  building.  Besides,  if  the  5th  sec* 
tion  of  the  act  means  nothing  more  than  a  buUHi^  aAUd 
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to  a  farmer  building j  the  object  to  be  attained  by  this  sec- 
tion was  already  embraced  in  the  first  section  of  the  act, 
and  therefore  the  Sth  section,  except  so  far  as  it  included 
machinery,  &c,  for  manafecturing  purpoaea,  waa  quite 
unnecessary  and  superflaons. 

Another  objection  to  the  claim  of  BusUngj  Bdlj  and 
Clawson  is,  that  it  embraces  the  materials  found  for  two 
pair  of  folding-doors.  It  is  contended  that  this  is  an  aUer- 
etion  merely  within  the  meaning  of  the  fifth  section  of  the 
act.  I  do  not  see  how  there  can  be  a  doubt  as  to  this.  M, 
in  the  original  erection  of  the  house,  these  folding-doon 
had  been  made,  of  course  the  materials  for  constructing 
them  would  have  been  properly  included  as  part  of  the 
materials  furnished  in  the  erection  of  the  buildiug.  But 
these  buildiDgs  had  been  erected  and  occupied  for  two 
years  or  more.  Mr.  Noe  purchased  them  for  the  purpose 
of  adapting  and  appropriating  them  to  the  use  of  a  public 
boarding  house,  and,  as  a  matter  of  convenience,  had  the 
rooms  in  the  house  connected  by  folding-doors.  This 
was  certainly  but  an  alteration,  and  cannot  be  considered, 
with  any  propriety,  a  building,  or  an  addition  erected  to 
a  former  building,  within  the  meaning  of  the  act. 

But  then,  as  a  third  objection  to  this  claim,  it  is  insisted 
that,  if  the  materials  for  the  piazza  wore  not  properly  in* 
eluded,  it  destroys  the  whole  claim,  for  it  makes  it  obnox- 
ious to  the  same  objection  which  excludes  the  claims  of 
Oase  and  Gulick  and  of  WiUiam  G.  Gardner  from  the  benefit 
of  the  act  But  there  is  this  difiereuce.  The  claims  of  Que 
and  Gvlick  and  Gardner  were  declared  to  be  for  work  done 
and  materials  furnished  in  the  rejmring^  altering,  and  fur^ 
nishing  the  buildings.  The  claim  of  Itusling^  Bell,  and 
Clawson  designate  the  appropriation  of  the  materials  to 
the  particular  purposes  to  which  they  were  applied.  In 
the  one  case,  you  may  ascertain  the  quantity  and  value  of 
the  materials  appropriated  to  the  legitimate,  and  those  to 
the  illegitimate  object ;  in  the  other,  they  are  so  blended 
as  to  be  inseparable. 
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It  18  further  objected  to  this  claim,  that  it  is  filed  em- 
bracing all  the  baildings,  as  well  the  piazzas,  kitchen,  and 
bar-room,  and  is  a  lien  upon  them  as  well  as  upon  the 
bnildings  to  which  these  additions  are  attached.  The 
counsel  for  the  claimants  contend  that  such  is  the  true 
construction  of  the  act.  But  I  cannot  yield  assent  to  this 
construction. 

By  the  11th  section  of  the  act,  under  a  special  Jieri  fa^ 
ciaSj  the  sheriff  is  to  advertise,  sell,  and  convey  said  build- 
ing and  lot ;  and  the  deed  given  by  the  sheriff,  the  act 
declares,  shall  convey  to  the  purchaser  said  building  free 
from  any  former  encumbrance  on  the  land.  If  the  con- 
struction contended  for  is  correct,  then  the  sheriff  conveys 
to  the  purchaser  not  only  the  building  which  has  been 
erected  by  the  labor  and  materials  the  claimants  have  fur- 
nished but  also  other  buildings,  and,  besides  that,  sup- 
plants a  former  encumbrance — ^the  conveyance  by  the 
sheriff  being  made,  according  to  the  act,  free  from  any 
former  encumbrance  on  the  land.  Thus  it  deprives  a  for- 
mer encumbrancer  not  only  of  his  priority  of  lien  on  the 
buildings  which  the  mechanic  who  sets  up  his  claim  has 
erected,  but  of  his  priority  also  in  the  original  buildings 
in  the  erection  of  which  the  mechanic  has  furnished 
neither  labor  or  materials.  When  this  same  section 
speaks  of  the  '*  commencement  of  the  building"  it  cer- 
tainly does  not  refer  to  the  commencement  of  the  origi- 
nal building  to  which  the  addition  is  attached,  but  to  the 
building  which  has  been  erected  by  the  labor  and  mate- 
rials for  which  that  building  remains  as  a  pledge  and  se- 
curity. The  act  declares  that  every  building  shall  be  lia- 
ble for  the  payment  of  any  debt  contracted,  &;c.,  for  the 
erection  and  construction  thereof,  and  that  any  addition 
erected  to  a  former  building  shall  be  considered  a  build- 
ing for  the  purposes  of  this  act.  The  act  draws  a  dis- 
tinction between  the  original  building  and  addition.  Any 
addition  erected  to  a  former  building  is,  then,  liable  for 
the  payment  of  any  debt  contracted  in  its  erection ;  bat 
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the  act  does  not  declare  that  the  bnildiDgs  to  which  the 
addition  is  erected  shall  be  liable  for  the  payment  of  any 
debt  contracted  for  the  erection  and  construction  of  such 
addition.  The  one  construction  permits  the  claimant  to 
supplant  a  former  encumbrancer  by  implication,  the 
other  leaves  the  prior  encumbrancer  unmolested  in  his 
rights.  I  think,  when  we  come  to  adjust  the  equities  of 
these  parties,  and  subject  the  property  to  a  sale,  for  the 
purpose  of  satisfying  these  various  and  conflicting  en- 
cumbrances, that  the  propriety  of  this  construction  will 
be  made  manifest.  The  property  must  be  sold.  The 
complainant  holds  the  first  mortgage.  In  the  sale  of  the 
property,  the  two  piazzas  and  the  kitchen  are  sold.  On 
these,  the  act  in  question  gives  to  the  claimants  the  first 
lien.  They  must  be  valued  according  to  some  proper 
eeale  or  mode  of  estimation,  and  their  value,  thus  ascer- 
tained, must  be  deducted  from  the  fund,  and  paid  to  the 
complainant.  But  would  it  be  proper  to  permit  him  to 
encroach  upon  the  rights  of  a  prior  mortgagee,  by  de- 
ducting from  the  fund  not  only  the  value  of  the  buildings 
which  have  been  erected  by  his  labor  and  materials,  but 
the  value  of  other  buildings  which  he  had  no  agency  in 
erecting?  But  although,  according  to  the  view  I  have 
taken,  the  claim  filed  embraces  more  than  the  claimants 
are  entitled  to,  I  do  not  consider  that  this  circumstance 
afiects  the  validity  of  the  claim  to  the  extent  it  is  recog- 
nised by  the  statute.  The  claim  distinctly  shows  what 
buildings  were  erected  by  the  labor  and  materials  of  the 
claimants ;  and  because  he  may  be  mistaken,  as  to  the 
law,  in  claiming  a  lien  on  more  property  than  the  act  re- 
cognises, such  a  mistake  should  not  operate  to  his  preju- 
dice. It  was  not  of  a  character  to  injure  or  mislead  any  one, 
and  no  one  has  just  ground  of  complaint  against  it  on  ac- 
count of  this  mere  irregularity. 

The  only  objection  made  to  Ichabod  Searing's  claim  is, 
that  the  bill  of  particulars  is  not  verified  by  the  oath  of 
tlie  claimant,  as  required  by  the  statute.    I  think  the 
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*^act"  is  BttbstaDtialiy  complied  with.  The  Btatexnent  of 
the  claim  is  very  full,  and  it  refers  to  the  bill  of  particu- 
lars as  correct.  Then  follows  the  bill  of  particulars.  The 
affidavit  does  not  state,  in  so  many  words,  that  the  bill  of 
particulars  is  true.  But  the  bill  of  particulars,  being  re- 
ferred  to  in  the  statement  of  the  claim  as  being  annexed 
to  the  statement,  and  the  statement  being  verified  as  true, 
and  exhibiting  the  true  nature  of  the  claimant's  demand, 
the  reference  to  the  statement  in  the  affidavit  is  a  sub- 
stantial compliance  with  the  act. 

As  to  John  B,  Taylor* s  lien.  This  lien  is  not  good,  so 
£ur  as  the  labor  was  bestowed  and  the  materials  were  fur- 
nished for  the  alterations  in  the  upper  story  of  one  of  the 
wings.  The  converting  of  a  garret  into  bed-rooms,  for 
the  purpose  of  accommodating  the  house  to  the  purposes 
for  which  Noe  designed  to  appropriate  it,  was  an  altera^ 
Hon  within  the  meaning  of  the  statute ;  and  the  building 
is  not  subject  to  the  provisions  of  the  act  for  a  debt  con- 
tracted for  such  alteration.  The  lien  is  good,  so  far  as  it 
relates  to  the  piazzas,  office,  and  kitchen,  but  not  to  the 
folding-doors  or  garret. 

Jesse  HoffmcofCs  claim  is  good  as  a  lien  on  the  piazzas, 
office,  kitchen,  and  ice-house,  but  not  for  the  mason  work 
to  the  inside  of  the  third  story  of  the  easterly  wing,  or 
for  the  lathing  and  plastering  the  cellar  story  of  the  main 
building. 

Charles  W.  Backman's  claim  is  good  as  a  lien  upon  the 
piazzas,  office,  and  kitchen,  but  not  on  the  folding-doors, 
or  for  work  on  the  third  story  of  the  easterly  wing  of  the 
main  building. 

It  rem^uns  to  determine  the  mode  by  which  these  seve- 
ral encumbrances  shall  be  satisfied  out  of  the  premises. 

The  mortgages  mentioned  in  the  bill  were  all  recorded 
prior  to  the  time  when  the  defendants'  liens  attached  to 
the  property,  with  the  exception  of  Ichabod  Searing's  lien, 
which  has  priority  over  the  complainant's  third  mortgage. 
The  mortgages,  then,  are  prior  encumbrances,  and  are  to 
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be  first  paid  out  of  the  fund  produced  by  the  land.  The  me- 
chanics' liens  are  the  first  encumbrances  on  the  additions* 
to  wit,  the  piazzas,  office,  kitchen,  and  ice-house,  and  are 
entitled  to  be  first  paid  out  of  the  fund  produced  by  the 
sale  of  these  buildings.  The  fund  produced  by  the  sale  of 
the  original  buildings  must  be  appropriated  to  the  pay- 
ment of  the  mortgages  and  judgments.  It  is  not  subject 
to  the  payment  of  the  liens ;  because,  if  it  is  subject  at 
all  to  the  payment  of  the  liens,  the  liens  have  prioritj 
over  the  mortgages,  as  appears  from  the  11th  section  of 
the  act,  which  I  do  not  believe  was  intended.  The  pro- 
perty has  been  sold,  by  consent  of  all  parties,  and  the 
fund  is  in  court. 

There  must  be  a  reference  to  a  master,  with  directions 
to  ascertain,  as  near  as  practicable — 

FirsL  What  amount  of  this  fund  represents  the  valae 
of  the  land,  independent  of  the  buildings. 

Second.  What  amount  represents  the  value  of  the  ai- 
dSHonSj  to  wit,  the  piazzas,  kitchen,  office,  and  ice-house. 
In  ascertaining  this  amount,  it  would  be  just,  I  think,  for 
the  master  to  ascertain  their  original  costs,  respectively, 
which  can  be  readily  done  by  means  of  the  bills  of  par- 
ticulars furnished  with  the  records  of  the  liens  in  this 
cause,  and  then  make  a  proper  deduction  for  depreciation 
to  the  time  of  the  sale. 

Third.  What  amount  of  the  fund  represents  the  value 
of  the  original  buildings  to  which  the  additions  weie  at- 
tached. 

Out  of  the  first  fund,  thus  ascertained,  the  mortgages 
mentioned  in  the  bill  must  be  paid,  except  the  complain- 
ant's third  mortgage.  Ichabod  Searing's  lien  is  prior  to  the 
complainant's  third  mortgage  on  that  fund,  provided  the 
lien  is  not  paid  out  of  the  second  fund. 

Out  of  the  second  fund,  the  lien  claimants  are  to  he 
first  paid.  If  there  is  a  deficiency,  then  Searing  must  re- 
flort  to  the  first  fund,  and  be  first  paid,  if  any  of  that  fund 
is  left ;  then  the  complainant's  third  mortgage  must  bs 
paid  out  of  the  fund ;  then  the  other  mechanics'  liens. 
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As  to  the  third  fund,  the  mortgage  and  judgment 
creditors  apply  that  fund  according  to  the  respective  pri- 
ority of  their  encumbrances. 

If  there  are  any  buildings  on  the  land  besides  those  as 
before  referred  to  as  "  original  buildings"  and  as  ''  additions^" 
they  must  be  valued  separately,  because  the  mechanics' 
liens  do  not  cover  them ;  or,  if  convenient,  they  may  be 
valued  with  the  original  buildings,  and  carried  into  the 
third  fund. 


Oharleb  B.  Day  and  others  vs.  Aaron  Lton  and  others. 

If«  penoQ  can  apply  to  open  a  sale  ander  a  decree  of  fbrecloanra,  vnlen  he  it 
a  party  to  the  suit,  or  has  Bome  interest  in  the  mortgaged  premises;  and 
rach  ioterest  must  appear  on  the  face  of  his  petition.  He  cannot  set  np»  at 
the  hearing,  an  interest  in  the  premises,  other  than  that  which  appears  in  the 
petition. 


A.  F.  Wggins  and  C.  JR.  Waughy  for  petitioners. 
J.  L.  Blake  and  J.  P.  Bradley^  for  respondents. 

The  Chakcbllor.  The  court  is  asked  to  set  aside  the 
sale  made  by  the  sheriff,  and  to  order  a  resale  of  the  pnH 
perty.  It  is  a  matter  entirely  in  the  discretion  of  the  court, 
and  a  discretion  as  to  a  matter  in  regard  to  which  the 
court  always  acts  with  great  caution.  But  the  court  can 
exercise  this  discretion  only  upon  the  application  of  a 
party  who  is  interested  in  the  sale,  and  whose  interest  has 
been  injuriously  affected  by  it. 

When  the  petition  was  presented  to  me,  I  took  it  for 
granted  that  the  petitioner  was  a  party  defendant  in  the 
suit.  The  manner  in  which  the  petition  is  drawn  will 
naturally  produce  that  impression,  whatever  may  have 
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been  the  intention  of  the  person  who  drew  it.  We  have 
the  heading,  with  the  names  of  the  parties  in  the  nsnal 
way,  not  naming  them  aU,  but  stating  them  as  ^^  Aaron 
Lyon  and  others.**  The  petition  then  commences  thus: 
The  petition  of  Stephen  Lyon,  of  the  county  of  Morris, 
and  state  of  New  Jersey,  respectfully  showeth,  that  he 
was  the  owner  of  certain  lands  and  premises  iu  the  town- 
ship of  Orange,  county  of  Essex,  and  state  of  New  Jer- 
sey, described  as  follows  :**  This  is  all  the  interest  the  pe- 
titioner shows  in  the  premises,  and  no  further  allusion  is 
made,  in  the  petition,  to  any  interest  he  might  have  in  the 
premises.  The  conclusion  naturally  was,  from  such  a  pe- 
tition, that  the  petitioner  was  a  party  to  the  suit,  and  that 
his  interest  in  the  premises  appeared  by  the  pleadings  in 
the  suit.  It  turns  out,  however,  that  he  is  not  a  party  to 
the  suit,  and  it  in  no  manner  appears  that  he  has  any  in- 
terest in  the  premises  which  he  asks  may  be  resold.  On 
the  hearing  of  the  petition,  the  petitioner  offered  to  show 
his  interest  by  proving  that,  since  the  commencement  of 
the  foreclosure  suit,  he  had  become  the  purchaser,  by  deed, 
of  the  equity  of  redemption.  It  turns  out  that  this  is  a 
matter  of  controversy  between  himself  and  others,  who 
claim  the  same  title  as  purchasers  under  judgments  and 
executions  at  law.  They  come  in,  and  insist  that  the  sale 
should  stand,  and  ail  the  parties  to  the  record  are  opposed 
to  the  petitioner's  application.  In  addition  to  all  these 
embarrassments,  the  purchaser  at  the  sale  has  offered  evi- 
dence to  show  that  the  petitioner  has  no  title  to  the  pre- 
mises, and  that  the  deed  he  holds  was  fraudulently  made 
to  defraud  the  creditors  of  Aaron  Lyon.  The  petitioner 
objects  to  this  issue,  because  it  is  one  not  made  by  the 
petition.  But  if  that  is  a  good  objection,  then  it  may  be 
equally  as  well  objected  against  the  petitioner,  that  he  is 
now  setting  up  an  interest  in  the  premises  entirely  differ- 
ent from  that  which  he  claims  by  his  petition,  and  that 
the  issue  which  Ae  makes  is  not  made  by  the  petition.  He 
does  not,  by  his  petition,  set  up  an  interest  in  the  property 
acquired  since  the  decree  in  the  cause  was  made. 
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I  shall  dismiBs  this  petition  with  costs,  for  the  reasons — 
First  Becaase  it  does  not  appear,  by  the  jpleadings  in 
the  suit  or  by  the  petiHon^  that  the  petitioner  has  any  in- 
terest in  the  premises. 

Second.  From  a  review  of  the  whole  case,  I  do  not 
think  it  one  where  the  sale  made  by  the  sheriff  should  be 
interfered  with. 


Stephen  C.  Hall  vs.  George  Bellows  and  Stouqhton  R. 

Clabk. 

A  mortgagee  of  personal  property  may  file  hia  bill  ia  a  court  of  equity  for  a 
decree  of  aole  of  the  chattel  to  pay  the  debt ;  or,  upon  a  reasonable  notice  to 
the  mortgagor,  he  may  sell  the  chattel  without  any  proceeding  in  court. 

Where  the  property  is  in  the  possession  of  the  mortgagor,  the  court  will  pro- 
tect ihe  property  by  enjoining  its  sale  until  after  decree  or  uutil  the  mort- 
gage debt  is  satisfied. 


Motion  to  dissolve. 

A.  L.  JSaldn  and  W.  L.  JDayUm^  for  motion. 

A.  Browning^  contra. 

The  Chancellor.  The  defendant,  George  Bellows,  is 
the  owner  of  three-fourths  of  a  valuable  horse,  called 
^^  EUuik  Hawk.''  The  defendant,  Bellows,  claims  to  have  a 
mortgage  on  the  other  one-fourth  of  the  horse,  under  the 
other  defendant,  Stoughton  B.  Clark,  to  secure  the  pay- 
ment of  9617.83.  The  complainant  also  holds  a  mortgage 
from  Clark.  Bellows  is  in  possession  of  the  horse,  and 
rightly  so,  because,  under  a  written  agreement,  when  he 
originally  purchased  his  interest,  he  was  to  retain  pos^ 
session,  with  the  privilege  of  selling  the  horse  with  the 
consent  of  the  other  owner. 
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The  complainant  has  a  right  to  come  into  this  court  to 
enforce  his  mortgage.  A  mortgagee  of  personal  property 
may  file  his  bill  in  this  court,  or,  upon  giving  reasonable 
notice  to  the  mortgagor,  may  sell  the  chattel  to  pay  hi« 
debt.  Hart  v.  Ten  Eyck  (2  J.  C.  R.  100)  and  cases  then 
died.  The  defendant,  Bellows,  claims  to  have  a  prior 
mortgage  from  Clark  to  secure  the  payment  of  8767.84. 
Besides  these  mortgages,  there  are  matters  of  account  be- 
tween these  parties,  to  an  amount  of  upwards  of  a  thoa- 
sand  dollars,  in  reference  to  this  horse.  There  would 
seem  to  be  no  other  mode  of  settling  the  priority  of  these 
mortgages,  or  of  adjusting  these  accounts,  except  by  bill 
in  this  court.  The  question  is,  whether  it  is  right  that  the 
defendant.  Bellows,  should  be  enjoined  from  selling  the 
horse  until  these  matters  can  be  adjusted. 

As  to  the  accounts,  the  complainant  has  no  lien  upon 
the  horse,  if  on  settlement  a  balance  should  be  found 
due  him.  When  the  accounts  accrued,  the  complainant 
and  Bellows  were  in  partnership  in  matters  connected 
with  the  profits  derived  from  this  and  two  other  horses, 
which  they  owned.  When  the  complainant  sold  out  to  a 
third  person  his  interest  in  the  horses,  he  abandoned  all 
lien  he  had  upon  them  on  account  of  any  matter  con- 
nected with  the  partnership.  If  Bellows  was  indebted  to 
him  on  settlement,  he  had  not  any  more  lien  upon  this 
horse  for  that  balance  than  he  had  upon  any  other  of  Bel- 
lows' property.  If  he  has  any  right  to  the  injunction,  it  is 
because  he  holds  a  mortgage  on  one-fourth  interest  in  the 
horse.  If  there  is  a  necessity  for  the  complainant's  coming 
into  this  court,  in  order  that  he  may  receive  the  benefit 
of  his  mortgage,  then  it  appears  to  me  that  there  is  a  pro- 
priety in  the  court's  protecting  the  property,  so  that  the 
decree  of  the  court  may  be  enforced,  if  one  is  obtained. 
The  necessity  of  the  complainant  coming  into  this  court 
arises  from  the  fact  of  his  being  out  of  possession,  and 
from  the  character  of  his  mortgage,  a  lien  upon  one-fcwik 
of  a  horse,  and  not  being  entitled  to  the  possession*  The 
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sitaation  of  the  complainant,  then,  is  a  pecaliar  one.  He 
has  a  mortgage  of  such  a  character  upon  a  chattel  that  he 
cannot  enforce  it  by  a  sale  of  the  chattel,  because  he  has 
not  the  possession  and  has  not  a  right  to  the  possession. 
The  chattel  has  been  made  a  subject  of  partnership,  and 
the  complainant  has  a  mortgage  upon  the  interest  of  one 
of  the  partners.  The  possession  being  rightfully  in  Bel- 
lows, he  may  sell  the  chattel ;  and  a  bona  fide  purchaser, 
without  notice  of  the  complainant's  interest,  will  hold  the 
chattel  free  from  the  mortgage.  Bellows  claims,  in  his 
answer,  that  he  has  a  right  to  sell  the  horse.  If  the  com- 
plainant's mortgage  is  valid,  then  ho  stands,  in  relation  to 
the  mortgaged  property,  in  the  place  of  Clark,  and  has  a 
right  to  have  Clark's  interest  severed.  To  effect  this,  the 
court  may  order  the  horse  to  be  sold,  and  dispose  of  the 
proceeds  as  the  parties  may  be  entitled  to  them  according 
to  their  respective  interest  in  the  property.  It  appears  to 
me  proper  that  the  injunction  should  be  retained  until  a 
hearing  of  the  merits,  because  the  character  of  the  mort- 
gage is  such  that  the  complainant  can  derive  no  benefit 
firom  it,  unless  the  possession  is  protected  until  the  decree 
of  this  court  is  executed,  if  the  complainant  is  entitled  to 
the  benefit  of  his  mortgage. 

There  is  this  objection,  however,  to  continuing  this  in- 
janctiou  without  some  modification.  The  keeping  of  the 
horse  is  expensive,  and  the  defendant.  Bellows,  should 
not  be  compelled  to  retain  his  interest  in  the  horse,  and 
forego  any  opportunity  that  might  offer  to  dispose  of  bis 
interest.  If,  therefore.  Bellows  shall  desire  to  dispose  of 
the  horse,  he  may  present  his  petition  to  the  court  for 
that  purpose,  and  I  will  direct  a  sale  upon  the  terms  that 
one-fourth  of  the  money  shall  be  paid  into  court,  or  an 
approved  bond  given  for  it  by  Bellows,  to  answer  the  exi- 
gencies of  this  suit. 
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Thb  Central  Railroad  Company  of  New  Jbrset  t». 

John  Bunn. 

Ob  the  9th  of  Febniarj,  1831,  "the  Blizabethtown  and  SoraerriQe  Bailroad 
Company *'  was  iocorponited,  with  power  to  make  a  railroad  from  Bliabeft* 
town  to  Somerville,   The  company  mortgaged  their  road  for  $300,000.  Oa 
the  llth  of  March,  1842,  the  legislature  passed  an  act  providing  that  mort- 
g>geB  given  for  the  construction  of  the  road  should  be  valid  and  bindiag, 
and  that  the  sales  made  upon  them  should  confer  the  fraochiaes,  poifai% 
privileges,  and  rights  of  the  company.   In  the  same  act,  power  was  givea  lo 
redeem.    The  road  was  sold  by  a  decree  upon  the  mortgages,  and  wis 
bought  in  by  some  of  the  mortgagees.  It  was  not  redeemed.  The  purchaseis 
took  possession  of  the  road.    They  di^'ided  their  purchase  into  ahares,  mi 
•old  them  out,  and  organized  the  company  again  under  the  old  charter  mi 
name  of  "  the  Elizabethtown  and  Somerville  Railroad  Company."   In  the 
year  1847,  a  new  company  was  chartered  by  the  legislature,  by  the  name  of 
**  the  Somerville  and  Easton  Railroad  Company,"  and  went  into  operatioB, 
for  oontinning  the  road  from  Somerville  to  the  Delaware  rit«r,  opposili 
Baatoo.    The  two  compauiea  became  united  under  one  organization,  by  aa 
act  passed  in  the  year  1849,  and  "  the  Somerville  and  Easton  Railroad  Com* 
pany*'  was  authorized  to  buy  "  the  Elizabethtown  and  Somerville  Batlroad 
Oonpany,*'  and  to  assume  the  name  of  "  the  Central  Railroad  Company  of 
New  Jersey,*'  by  which  name  they  have  brought  their  bilL   By  the  last  ae^ 
the  complainants  are  made  responsible  for  all  debts  contracted  by  "the 
Blizabethtown  and  Somerville  EUilroad  Company"  since  the  foreclosure  of  the 
mortgages  under  which  the  present  stockholders  claim  to  hold  the  same. 
John  Bunn,  the  defendant,  proaecoted  a  suit  against  **  the  Elizabethtown  and 
Somerville  Railroad  Company"  for  a  debt  doe  prior  to  the  aale  anderthe 
mortgages,  and  caused  a  summons  to  be  served  on  Stephen  Vail,  who  was  the 
president  of  the  old  company,  "  the  Elizabethtown  aod  Somerville  Railroad 
Company,"  and  also  the  president  of  the  new  company,  which  had  orga» 
tied  under  and  assumed  the  same  name.    The  complainants  filed  this  biU  ta 
restrain  the  defendant  from  proceeding  to  judgment  in  his  said  suit,  becao^, 
from  the  manner  in  which  the  suit  is  brought,  the  name  of  the  compaoy 
being  the  same,  and  the  president  being  the  same  person  on  whom  procev 
waa  aerred,  it  is  impossible  to  say  which  company— that  organised  under  tha 
original  act,  or  that  under  the  sale — was  designed  to  be  reached.  Helir^ 

First.  That  a  suit  against  "  the  Elizabeihtown  and  Somerville  Railroad  Com- 
pany,*'  under  its  original  organization,  is  entirely  regular,  and  cannot  be  in- 
terfered with  by  this  court 

Second.  No  suit  at  law  can  be  maintained  against  the  new  organiaatioa  for  s 
debt  arising  under  the  old  organization. 

nUrd,  On  account  of  the  embarrassments  at  law  arising  from  the  companies 
being  orgauiaed  under  the  aame  name,  and  the  iwiie  peraon  on  whom  pro- 
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it  aonred  being  prendent  of  both  oq^anizatioiif,  the  oompeny  ander  the 
new  organizatioa  are  entitled  to  know  whether  they  are  Berved  or  not,  and 
whether  it  »  intended  to  Beek  to  recover  a  jadgment  againat  them,  and  to 
make  the  defendant*!  debt  oat  of  their  property. 
Fourth.  The  onawer  not  difavowing  an  intention  of  proceeding  againat  the 
new  company,  as  organized  ander  the  sale,  the  injunction  shonld  be  con- 
tinoed,  and  the  oomplainaots  shoald  be  protected  by  this  coart  until  the  de- 
fendants show  that  the  complainants  are  liable  for  the  debt 


The  Chancellor  having  been  of  couneel  with  the  com- 
plainants prior  to  his  appointment  to  office,  the  cause  was 
referred  to  William  Pennington,  esq.,  one  of  the  masters 
of  this  court,  for  his  advisoiy  opinion.  It  was  argued 
before  him  bj 

F.  T.  Frelinghuyseny  for  complainants. 

6.  M.  JBrcwHj  for  defendant. 

W.  PsNKiNaTON,  master,  furnished  the  Chancellor  the 
foUowing  opinion. 

ThiB  is  an  injunction  bill,  purely  so,  having  no  further 
or  o&er  object  than  to  restrain  the  defendant  from  pro- 
ceeding in  a  suit  instituted  by  him  in  the  Supreme  Court 
of  this  state  against  the  Elizabethtown  and  Somerville 
Bailroad  Company.  The  statement  of  &cts  on  which  the 
injunction  is  asked  is  somewtiat  singular,  and  is  as  fol- 
lows. I  state  them  from  the  bill,  and  they  are  not  dis- 
puted by  the  answer. 

On  the  9th  of  February,  1881,  <<the  Elizabethtown  and 
Somerville  Bailroad  Company"  was  created  by  an  act  of 
the  legislature  of  this  state,  with  full  powers,  under  that 
name,  to  construct  a  railroad  from  Elizabethtown  to  Som- 
erville. This  company  became  embarrassed,  and  in  the 
years  1839  and  1840,  borrowed  large  sums  of  money, 
amounting,  in  the  whole,  to  $800,000,  for  the  purposes  of 
constructing  the  road,  and  gave  encumbrances  by  mort- 
gages on  the  road  and  its  appendages  and  appurtenances, 
and  upon  the  franchises,  powers,  and  privileges  and  char- 
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tered  rights.    Subsequent  to  the  giving  of  these  mort^ 
gages,  (and  which  were  three  in  number,  and  held  by  dif- 
ferent parties,  and  before  the  money  had  been  paid  on 
them,)  the  legislature  of  this  state,  on  the  11th  of  March, 
1842,  passed  ^^  A  further  supplement  to  the  act  creating  the 
Elizabethtown  and  Somerville  Bailroad  Company,"  provid- 
ing that  mortgages  given  for  the  construction  of  the  road 
should  be  valid  and  binding,  and  that  all  sales  made  under 
them  should  confer  the  franchises,  powers,  privileges,  and 
rights  of  the  company.  There  was  a  provision  that  this  act 
should  receive  the  assent  of  two-thirds  of  the  stockholders 
of  the  company,  which  is  charged  in  the  bill  to  have  been 
complied  with.    Provision  vras  also  made  that  judgments 
on  liens  already  existing  against  the  road  should  not  be 
affected  by  such  sales.    But  this  could  have  no  bearing 
upon  creditors  at  large ;  it  referred,  no  doubt,  to  eome 
lien  on  the  road,  whereby  the  property  was,  in  some  form, 
specially  bound.    Power  was  also  conferred,  by  the  8«d 
act,  on  the  stockholders,  within  a  certain  time  after  a 
sale,  to  redeem  the  road ;  but  this  was  never  done.    The 
road  was  sold  under  a  decree  of  this  court  on  the  said 
mortgages,  and  bought  in  by  one  or  more  of  the  mort- 
gagees, who  entered  and  took  possession  of  the  said  road. 
The  purchasers  then  divided  their  purchase  into  shares, 
and  sold  them  out,  and  ovganized  the  company  again  un- 
der the  old  charter.   Things  being  in  this  situation  in  the 
year  1847,  a  new  company  was  chartered  by  the  legisla- 
ture, by  the  name  of  "  the  Somerville  and  Easton  Railroad 
Company,"  and  went  into  operation,  for  the  purpose  of 
continuing  the  said  railroad  from  Somerville  to  the  Dela- 
ware river.    The  two  companies  before  stated  subse- 
quently became  united  under  one  organization,  by  an  act 
passed  in  the  year  1849,  and  '^  the  said  Somerville  and  Eas- 
ton Railroad  Company"  were  authorized  to  buy  out  "the 
Elizabethtown  and  Somerville  Railroad  Company,"  and  to 
assume  the  name  of  the  complainants  in  this  action.  The 
union  was  completed  acc<n*dingly,  and  the  road  has  ever 
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since  been  conducted  under  the  name  of  ^^  the  Oentral  Bail- 
road  Company  of  New  Jersey." 

This  brings  us  to  the  important  question  in  the  cause, 
growing  out  of  a  provision  in  the  last  named  act,  that 
upon  such  purchase  as  aforesaid  being  completed,  "  the 
Central  Railroad  Company  of  New  Jersey"  should  become 
req)onsible  for  all  debts  contracted  by  ^'  the  Elizabethtown 
and  Bomerville  Railroad  Company"  since  the  foreclosure 
of  the  mortgages  under  which  the  present  stockholders 
claim  to  hold  the  same. 

The  bill  then  charges  that  the  defendant,  John  Bunn, 
prosecuted  a  suit  against  "  the  Elizabethtown  and  Somer- 
ville  Railroad  Company"  in  the  Supreme  Court,  returnable 
to  the  term  of  September,  1848,  for  a  debt  due  prior  to 
the  sale  under  the  said  mortgages ;  and,  as  early  as  May, 
1842,  caused  the  same  to  be  served  on  Stephen  Tail,  the 
president  of  the  old,  and  also  the  president  of  the  new  com- 
pany, as  organized  under  the  master's  sale,  and  was  pro- 
ceeding to  obtain  judgment  thereon.  This  suit  is  sought 
to  be  restrained  because  the  new  company  organized  un- 
der  the  master's  sale  is  not  liable  for  the  debt,  and  also 
because,  from  the  manner  in  which  the  suit  is  brought, 
the  name  of  the  company  being  the  same,  and  the  presi- 
dent being  the  same  person  on  whom  process  was  served, 
it  is  impossible  to  say  which  company — ^that  organized 
under  the  original  act,  or  that  under  the  master's  sale,  is 
designed  to  be  reached.  It  seems  to  me  quite  plain,  un* 
der  the  acts  referred  to,  that  a  suit  against  '*  the  Elizabeth* 
town  and  Somerville  Railroad  Company,"  under  its  origi* 
nal  organization,  is  entirely  regular,  and  cannot  be  inter* 
fered  with  by  this  court.  It  is  the  ordinary  case  of  a 
suitor  prosecuting  his  claim  at  law  against  his  debtors. 
To  this  extent  no  injunction  can  issue.  But  it  seems 
equally  clear,  by  the  same  acts,  that  no  suit  can  be  legiti- 
mately brought  by  a  creditor  for  a  debt  arising  under  the 
old  organization  (which  is  the  case  with  the  defendants), 
for  it  is  expressly  provided  that  the  new  company  shall 
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not  be  liable  therefor.  If  tbis  be  bo,  is  there  any  diffi- 
culty or  any  injustice  in  restraining  the  suit  in  the  one 
case,  and  not  in  the  other  ?  I  see  no  wrong  done,  unless 
the  defendant  can  show  he  has  a  right  to  proceed  against 
the  company,  as  newly  organized,  and  he  ought,  in  my 
judgment,  to  show  that  or  be  enjoined.  If  the  suit  was 
distinctly  marked,  so  that  no  difficulty  was  interposed  in 
making  a  fair  open  defence  at  law,  the  defendant  might, 
with  propriety,  be  left  to  that  course.  But  here  is  a  diffi- 
culty, and  a  very  great  one.  The  companies  are  organized 
under  the  same  name,  and  it  seems  the  same  person  on 
whom  process  was  served  was  president  of  both  compa- 
nies. The  complainants  should  not  be  thus  embarrassed. 
They  are  entitled  to  know  whiether  they  are  sued  or  noty 
and  whether  it  is  intended  to  seek  to  recover  a  judgment 
against  them,  and  to  make  the  defendant's  debt  out  of 
their  property. 

When  this  case  was  discussed  l)efore  me  on  the  bill 
alone,  the  defendants  were  distinctly  informed,  that  if,  by 
their  answer,  they  disavowed  any  intention  of  proceeding 
against  the  new  company,  as  organized  under  the  master's 
sale,  the  injunction  would  be  dissolved  with  costs.  Does 
the  answer  meet  this  view  of  the  case  ?  and,  if  so,  in  what 
way? 

There  seems,  in  the  answer,  to  be  a  general  admission 
of  the  statements  of  the  bill ;  and  when  it  comes  to  tbis 
question,  it  is  obvious  the  defendant  means  to  insist  on  bis 
right  to  hold  his  suit  in  the  equivocal  position  of  proceed- 
ing against  both  the  old  and  the  new  organizations  of  tbe 
company,  certainly  he  does  not  waive  his  right  to  proceed 
against  the  new.  The  answer  thus  speaks :  *'  And  this 
defendant  further  answering  saith,  he  is  not  seeking,  as  is 
charged  in  tbe  complainant's  said  bill  of  complaint,  by 
means  of  the  said  action,  and  a  judgment  to  be  entered 
thereon  in  general  terms  against  ^  the  said  Eli«abethtown 
and  Somerville  Railroad  Company,'  to  make  the  complain* 
ants,  or  any  property  of  the  complainants,  liable  for  the  said 
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claim  of  this  defendant^  txcepi^ofar  as  the  said  company  or 
said  property  may  be  found  to  be  legally  and  equitably  UabUfor 
ihe  same;  and  thai  he  is  not  seeking  in  any  way  to  obtain  any 
admniage  by  means  of  said  suit  against  any  party  or  any  pro- 
perty, except  so  far  as  he  is  entitled  to  the  same  by  the  law  of 
the  bxndr 

If  the  injanction  was  properly  granted  under  the  bill— 
if  the  view  thus  taken  be  correct — ^there  is  nothing  in  the 
answer  shown  to  vary  it.  It  is  rather  in  confirmation  of 
it.  Suppose  the  defendant  is  permitted  to  go  on  and  per- 
fect a  judgmemt  against  ^^  the  Elizabethtown  and  Somer- 
ville  Bailroad  Company/'  what  will  be  the  position  of  the 
new  company  and  their  property  ?  It  was  said,  on  the 
argument,  that  the  complainants  must  wait  until  the  de- 
fendant sought,  by  his  judgment,  to  take  their  property. 
If  the  complainants  could  interfere  then  by  the  aid  of  this 
court,  they  can  now,  and  with  much  more  propriety. 

The  case  is  rather  novel,  I  admit,  but  under  the  pecu- 
liar circumstances  attending  it,  and  believing,  as  I  must, 
that  the  complainants  are  not  liable  under  the  new  organ- 
ization for  this  debt,  I  shall  respectfully  advise  the  Chan- 
cellor that  the  ends  of  justice  require  that  the  injunction 
be  continued,  so  &t  as  the  suit  now  pending  is  against 
the  organization  of  the  company  under  the  master's  sale, 
and  that  the  defendant  be  allowed  to  proceed  with  his 
suit,  as  against  the  company,  only  under  the  first  organ- 
ization, and  that  the  costs  abide  the  final  decree  in  the 
cause. 

I  add,  that  the  defendant  in  this  suit  has  the  right,  and 
it  will  be  an  open  question  under  his  answer,  to  show  that 
he  has  a  right  to  recover  in  his  action  at  law  against  the 
new  company,  and  that  can  be,  and  should  be  settled  in 
this  court  and  in  this  action. 

2f* 
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Ric^BD  S.  LvDLAM  and  others  vs.  Jobbph  S.  Hiobbb  and 

others. 

As  a  genenii  rale,  the  contribaton  to  a  fiwd  creating  a  trast  for  mere  diiritf 
ble  parpotes  cannot  call  the  trastees  of  that  fand  to  an  account  for  a  minp* 
plication  of  the  fund  or  any  other  breach  of  the  trust  There  must  be  some- 
thing peculiar  in  the  transaction,  beyond  the  mere  fact  of  contribatioti,  to 
give  a  contributor  to  a  charitable  fund  a  foothold  in  oonrt  to  enable  bin  to 
question  the  disposition  of  the  fund. 

A  person  who  comes  into  a  court  of  equity  for  such  a  purpose  most  have  some 
interest  in  the  trast.  In  general  he  must  be  a  trastee,  or  cestui  gwc  inittf  at 
have  some  reversionary  interest  in  the  trast  fund. 

Individuals  subscribed  and  contributed  a  large  fund  for  the  purpose  of  baild- 
ing  a  church  at  Cape  May,  for  visitors  of  all  denominations  of  christtant, 
upon  the  trast  that  title  was  to  be  vested  in  and  held  for  the  purpose  afore- 
said by  individoals  holding  the  Presbyterian  faith.  Hddr^  the  property 
was  conveyed  to  individuals  of  the  Presbyterian  persuasion ;  if  a  trait  w«i 
created  by  which  the  property  was  to  be  held  by  individuals  holding  the 
Presbyterian  faith,  to  be  used  as  a  house  of  worship  for  the  contribaton  to 
the  fund  and  others,  visitors  at  Oape  May  ;  if  the  individuals  in  whom  the 
title  to  the  property  was  vested  violated  their  trast  by  conveying  the  pro- 
perty to  an  ecclesiastical  body  under  the  organization  of  the  Methodiit 
church,  who  hold  it  for  the  exclusive  benefit  of  persons  of  their  own  per- 
suasion, and  excluding  all  other  denominations  of  christians,  then  the  con- 
tributors are  entitled  to  their  bill  in  this  court  for  the  protection  of  the  ooart, 
because  they  are  deprived  of  their  benefit  to  the  trust  property. 


The  bill  states  that,  in  July,  1841,  a  meeting  was  held 
at  Cape  Island,  by  "  the  visitors  and  citizens  of  said  island 
and  vicinity,  for  the  purpose  of  taking  measures  to  pro- 
cure the  erection  of  a  suitable  place  of  worship,  on  said 
island,  for  the  free  and  perpetual  use  of  said  visitors^''  at 
which  meeting  it  was  resolved  forthwith  to  open  subscrip- 
tion books  for  that  purpose,  to  be  submitted  to  the  visitors 
and  citizens. 

That  such  books  were  opened,  and  contributions  so- 
lidtcd  to  form  a  fund  for  that  purpose ;  that  such  con- 
tributions were  made,  and  shortly  amounted  to  over  $2000, 
which  has  since  been  increased  by  subscriptions  aD<l 
weekly  collections  until  over  $4000  have  been  paid  by  com- 
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plcunanis  and  other  contributors ;  that  complainant,  Rich- 
ard S.  Ladlam,  has  contributed^  in  all,  $150,  Jeremiah  E. 
McCraj  has  contributed  oyer  $100,  William  Stites  has 
contributed  over  $50 ;  but  that,  in  consequence  of  som^ 
subscriptions  being  lost,  are  not  able  to  specify  other  con- 
tributions, a  large  amount  of  which  was  in  weekly  donations. 

That  to  effect  the  object  of  said  meeting  and  design  of  said 
ccnirUnUorSf  one  James  McOray  purchased  of  Eveline  Hughes 
a  lot,  in  fee  simple,  by  deed  of  August  20th,  1841,  for 
$100,  then  worth  $200,  with  the  understanding  that  it 
should  be  used  as  a  site  for  said  church.  That  while  said 
James  held  said  lot,  a  building  (a  church)  was  erected 
thereon  with  his  assent,  and  said  funds  collected  and  ap- 
plied to  it,  with  an  agreement  with  said  James  '^  that  he 
would  at  any  time  convey  the  same,  for  a  certain  con- 
sideration, to  such  persons  and  for  such  purposes  as 
should  be  agreed  upon  and  directed  by  said  contributors, 
or  such  of  them  as  were  the  managers  of  the  affairs  of 
said  church." 

That  "  the  trustees  of  the  Presbyterian  church  at  Cold 
Spring,"  being  the  only  religious  body  to  whom  said  con- 
tributors were  willing  to  intrust  the  title  and  control,  who 
desired  to  place  the  same  under  the  control  of  persons 
holding  the  Presbyterian  faith,  they  determined  that  said 
James  should  convey  '^  to  the  individuals  then  being  the  irus* 
tees  of  said  Presbyterian  church  at  Cold  Spring;**  and  that 
said  James  and  wife,  February  19th,  1844,  conveyed  the 
same  to  "Joseph  Higbee,  Enoch  Edmunds,  Jonathan 
Crawford,  Eli  B.  Wales,  John  K.  F.  Stites,  James  Mc- 
Kean,  and  Andrew  H.  Eeeves,  as  trustees  of  the  Presby- 
terian church  at  Cold  Spring,  in  the  Lower  township  of 
the  county  of  Cape  May,  and  state  of  New  Jersey,  and 
their  successors  in  office" — consideration  $300 — "to  have 
and  to  hold  unto  said  Joseph  S.  Higbee,  &c.,  trustees  of 
the  Presbyterian  church  at  Cold  Spring,  in  the  county 
and  state  aforesaid,  and  their  successors  and  assigns,  to 
their  only  proper  use  and  behoof  for  every*  which  deed  was 
duly  acknowledged  and  recorded. 
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That  from  the  ereciim  of  scad  buHdmgy  until  the  sale  com« 
plained  of,  it  was  occupied  under  the  management  and 
control  of  said  grantees,  described  as  trustees  as  aforesaid, 
as  a  "  church  for  the  common  worship  of  the  said  visitore 
of  all  denominations,  and  called  the  Visitors  church ;  and 
that  during  each  summer,  services  were  performed  by 
ministers  of  all  denominations  of  christians,  in  rotation, 
and  weekly  contributions  taken  up,  with  public  announce- 
ment and  understanding  that  they  should  be  applied  to 
pay  the  debt  of  said  church,  and  the  thorough  completion 
of  said  building  and  perpetual  establishment  thereof,  as  a 
church  for  the  free  and  common  use  of  said  visitors  under 
the  control  of  said  trustees^  under  which  contributions  were 
made  to  amount  of  $800  annually,"  with  which  the  debt 
was  paid,  except  $800,  less  than  present  value  of  land. 

That  said  moneys  were  raised,  as  aforesaid,  solely  to 
establish  a  free  church  for  visitors,  to  be  held  by  said 
grantees  ^'as  an  organization  of  persons  holding  the 
Presbyterian  faith,"  and  not  for  benefit  of  grantors  or  said 
church  at  Cold  Spring. 

That  although  said  consequence  purports  to  be  an  ab- 
solute conveyance  in  fee  simple,  yet  it  was  made  to  en- 
able the  contributors  to  carry  out  their  said  charitable  ob- 
ject, so  that  said  grantees  were  in  fact  trustees  for  the 
uses  and  purposes  aforesaid,  and  for  no  other  use. 

That  in  conveyance  of  the  erection  of  a  new  Presby- 
terian church  at  Cape  Island,  and  the  said  Cold  Spring 
congregation  having  no  longer  any  use  for  the  free  church 
between  bathing  seasons,  they  resolved,  at  a  meeting 
thereof,  in  1854,  thai  the  then  trustees  of  said  church  should 
convey  said  free  church  property  to  "  the  Methodist  Epis- 
copal Church  at  Cape  Island,"  in  pursuance  of  which  re- 
solution. Downs  Edmunds,  Eli  B.  Wales,  Andrew  H. 
Reeves,  Jeremiah  Eldridge,  and  William  Cummings,  the 
then  trustees  of  said  church  at  Cold  Spring,  by  deed  of 
May  1st,  1854,  in  consideration  of  $4000,  conveyed  the 
same  to  Jonas  Miller,  Israel  Learning,  Jeremiah  Church, 
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Aaron  Gbrretson,  William  Corgie,  Lemuel  A.  Sbaw,  Is- 
rael Hagbee,  Samuel  Schillinger,  and  David  W.  Pierson, 
as  trustees  of  the  Methodist  Episcopal  Church  in  Cape 
Island  City,  county  and  state  aforesaid ;  it  being  stated,  in 
said  deed,  *^  to  be  understood  and  agreed  upon  by  the 
parties  thereto,  and  to  be  the  true  intent  and  meaning 
thereof,  that  the  said  meeting  house,  or  church,  should  be 
open  and  free  to  all  denominations  of  evangelical  chris* 
tians,  during  the  bathing  seasons,  for  ever  thereafter,  and 
the  pulpit  of  the  said  meeting  house,  or  church,  should  be 
free  and  open  to  the  ministers  of  said  various  denomi* 
nations,  in  rotation  of  denomination,  without  preference 
to  any  denomination  as  to  sabbath  morning  or  afternoon 
or  evening  service ;  and  that  the  ministers  of  such  various 
denominations  as  might  be  present  on  the  island  during 
the  bathing  season  should  have  the  use  and  privilege  of 
the  pulpit  in  the  way  and  manner  aforesaid :  to  have  and 
to  hold  unto  said  grantees,  trustees  as  aforesaid,  their  suc- 
cessors in  office  or  assigns,  to  them  and  their  only  proper 
use,  benefit,  and  behoof  for  ever;"  which  deed  was  duly 
acknowledged  and  recorded. 

That  complainants  have  been  informed,  and  believe 
that  Cold  Spring  trustees  received  of  Methodist  trustees 
(4000,  or  other  large  sum. 

That  the  Methodist  trustees  had  full  notice  of  trusts, 
&c,  and  were  duly  warned  against  the  purchase ;  yet  they 
received  the  deed,  and  have  taken  possession  of  the  pro- 
perty, and  have  control  of  it 

That  during  the  season  of  1854,  the  Methodists  have 
had  almost  the  exclusive  use,  "  ichile  other  denominaHons 
have  been  entirely  excluded  therefrom^  whereby  many  of  the 
contributors  to  the  purchase  and  support  of  said  property 
have  lost  all  the  benefits  and  advantages  thereof." 

That  the  Cold  Spring  church  is  not  a  corporation  ;  that 
the  conveyance  by  James  McCray  was,  at  the  request  of 
complainants  and  other  contributors  as  aforesaid,  "  to  the 
eaid  individuals  described  as  such  trustees,  in  order  that 
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said  individuals,  then  acting  as  such  trustees,  might  better 
cany  out  and  peiform  the  purposes  for  which  said  pro- 
perty was  purchased  and  said  building  erected,  and  not  in 
any  manner  to  vest  the  title  in  the  said  church  at  Cold 
Spring  for  its  own  benefit,  or  to  give  to  the  congregation 
thereof,  or  any  future  trustees,  to  dispose  of  the  same,  or 
divert  it  from  said  purposes;" — "that  said  property  was 
conveyed  to  said  individuals,  as  such  trustees,  in  order 
that  it  might  perpetually  remain  under  the  control  of  per- 
sons holding  the  Presbyterian  faith,  for  the  purposes 
aforesaid ;  and  although  free  during  bathing  seasons,  yet 
the  control  of  it  at  times  and  the  use  between  those  persons 
to  continue  in  persons  holding  the  Presbyterian  faith/* 

That  the  Methodists  and  Presbyterians  differ  in  doctrine 
and  management  of  property,  and  that  the  conveyance  to 
the  former  is  a  breach  of  trust 

That  only  two  of  the  grantees  of  James  McCray,  rt. 
Eli  B.  Wales  and  Andrew  H.  Beeves,  joined  in  the  con- 
veyance to  the  Methodist  church,  the  other  grantors  claim- 
ing as  successors,  while  the  title  was  not  in  said  trustees 
as  a  corporation,  but  as  individuals  described  as  trustees, 
(descriptio  personce). 

That  all  said  grantors  are  living,  and  that  John  K.  F. 
Stites  (one  of  them)  was,  at  the  time  of  the  conveyance 
to  the  Methodist  church,  one  of  the  Cold  Spring  trustees, 
and  refused  to  join  in  the  conveyance,  and  Richard  D. 
Edmunds  (another  of  said  grantors)  also  refused,  denying 
the  power  of  the  Cold  Spring  congregation. 

Bill  charges,  among  other  things,  that  the  title  is  still 
in  grantees  of  McCray,  and  although  the  deed  is  absolute 
on  its  face,  the  consideration  was  by  the  said  contributors 
and  the  trtist  resulUng,  and  are  implied  as  aforesaid. 

That  the  conveyance  to  the  Methodist  church  is  a  fraud 
— ^property  worth  $7000. 

That  the  appropriation  of  the  purchase  money  is  a  per- 
version of  the  charity. 

Prays  the  conveyance  to  be  deemed  fraudulent  and 
void. 
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That  Wales  and  Reeves  be  removed  from  the  trust  for 
joining  in  the  conveyance,  and  new  trustees  appointed  iu 
their  stead ;  or  that,  if  conveyance  voidy  the  said  grantees 
be  deemed  to  hold  in  trust,  &c.,  and  directed  to  execute 
a  declaration  of  trust,  and  that  Wales  and  Keeves  be  re- 
moved. 

Order  that  said  grantors  account  with  contributors  for 
purchase  money  and  general  relief. 

To  this  bill  tiiere  was  a  general  demurrer. 

TF.  L*  DajftoHy  for  complainants. 
A.  Brovminffy  for  defendants. 

Thb  Chancellor.  The  several  grounds  urged  in  sups- 
port  of  this  demurrer  are  objections  which .  reach  the 
whole  equity  of  the  bill.  » 

First  It  is  objected  that  the  complainants  are  not  enti- 
tled to  maintain  this  suit,  because  they  have  no  interest 
in  the  alleged  trust  The  argument  assumes  that  the  com- 
plainants, by  the  bill,  show  no  connection  with  the  trust, 
except  that  they  were  among  the  donors  who  contributed 
the  fund  to  establish  the  trust  It  is  insisted  that  the  mere 
contributors  to  a  fund  creating  a  trust  for  charitable  pur- 
poses cannot  call  the  trustees  of  that  fund  to  an  account 
for  a  misapplication  of  the  funds  or  any  other  breach  of 
the  trust  This  is  certainly  true,  as  a  general  rule,  and 
there  must  be  something  peculiar  in  the  transaction  be- 
yond the  mere  fact  of  contribution  to  give  a  contributor 
to  a  charitable  fund  a  foothold  in  this  co.urt  for  the  pur- 
pose of  questioning  the  disposition  of  the  fund.  A  party 
who  comes  into  a  court  .of  equity  for  such  a  purpose  must 
have  some  interest  in  the  trust.  In  general,  he  must  be  a 
trustee,  or  cestui  que  trust,  or  have  some  reversionaiy  in- 
terest in  the  trust  fund. 

But  I  think  it  sufficiently  appears,  on  the  &ce  of  the 
bill,  that  the  complainants,  as  well  as  having  been  oon- 
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tributoFB  to  the  fund,  are  interested  in  it  aa  cestms  que  trust 
It  ie  trae  there  is  no  specific  allegation  to  this  effect,  and 
it  may  be  that  the  draftsman  of  the  bill  did  not  consider 
the  importance  of  the  complainants  assuming  this  posi- 
tion before  the  court  But  the  whole  scope  of  the  bill  it 
to  the  effect,  that  if  the  trust  be  established,  the  com- 
plainants are  entitled  to  the  privilege  of  worsbippiDg  in 
the  church.  If  they  have  been  deprived  of  this  privilege, 
which  was  one  of  the  objects  of  the  trust,  they  have  a 
right  to  seek  redress  in  this  court  The  trust  set  up  is, 
that  the  church  was  to  be  free  for  the  use  of  visitors  at 
Cape  May  of  all  denominations  of  christians,  and  that 
the  title  was  to  be  vested  in  and  held  for  this  purpose  by 
individuals  holding  the  Presbyterian  £Eiith.  The  breaches 
alleged  are,  that  the  church  has  been  conveyed  to  an  ec- 
clesiastical body  under  the  organization  and  government 
of  the  Methodist  Episcopal  Church,  and  that  the  church 
building  has  been  used,  almost  exclusively,  for  the  wor- 
ship of  persons  of  the  Methodist  persuasion,  while  other 
denominations  of  christians  have  been  entirely  excluded 
therefrom.  If  the  complainants,  with  others,  contributed 
to  a  fund  to  erect  a  church ;  if  the  property  was  origin- 
ally conveyed  to  individuals  of  the  Presbyterian  persoa- 
sion ;  if  a  trust  was  created  by  which  the  property  was  to 
be  held  by  individuals  holding  the  Presbyterian  faith,  to 
be  used  as  a  house  of  worship  for  the  complainants  and 
others,  visitors  at  Cape  May ;  if  the  individuals  in  whom 
the  trust  property  was  vested  have  violated  their  trust- 
then  the  complainants,  who  have  been  deprived  of  the 
benefit  of  the  trust  property,  are  entitled  to  the  prote& 
tion  of  this  court,  and  to  have  the  trust  property  restored 
to  its  original  purpose  and  trusts. 

Another  objection  is,  that  the  bill  shows  a  parol  trust, 
and  of  such  a  character  as  cannot  be  established  by  parol 
testimony. 

I  do  not  think  the  objection  is  well  taken  as  to  the  fact 
upon  which  it  is  based.  The  deed  from  McCray  and  wife 
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to  Joseph  S.  Higbee  and  others  is,  upon  the  face  of  it,  a 
tnt3t  deed.  It  is  true  it  does  not  state  specifically  the  terms 
of  the  trast  which  the  bill  seeks  to  establish — that  the 
property  was  to  be  held  by  Presbyterians,  and  for  the 
benefit  of  visitors  at  Cape  May.  But  the  deed  describes 
the  property  as  a  hoitse  of  worship.  It  is  described  as  "  the 
new  Presbyterian  Church  on  Gape  Island/'  It  is  conveyed 
to  persons  holding  the  Presbyterian  faith — ^to  the  "  trus- 
tees of  the  Presbyterian  Church  at  Cold  Spring,  in  the 
Lower  township  of  Cape  May,  and  state  of  New  Jersey," 
and  their  successors  in  of&ce.  But  the  evidence  of  the 
trust  does  not  rest  here.  The  bill  expressly  declares  that 
the  trust  will  appear  by  the  minutes  and  proceedings  of 
the  meeting  of  the  individuals  who  originated  the  enter- 
prise,  and  by  the  books  and  subscription  papers  which 
are  in  the  possession  of  the  complainants,  and  which  they 
tender  themselves  ready  to  produce.  I  think  the  bill  is  of 
a  character  to  call  for  an  answer  from  the  defendants. 


Ebbnezsr  Smith,  executor,  vs.  Henry  Howell  and  others. 

Where  a  bill  is  filed  to  establish  and  enforce  a  trast,  althoagb  the  alleged 
tnuiee  does  not  appear  to  oppoae  the  claim,  the  court  will  order  proofs  to 
be  taken  to  establish  the  case  made  by  the  bill.  And  the  evidence  to  prove 
the  trast  must  be  legal,  and  will  not  be  dispensed  with  because  the  trustee 
does  not  answer,  and  deny  the  trust.  Thus,  where  a  trust  is  alleged  which, 
from  ita  character,  is  required  to  be  in  writing  by  the  atatate,  the  ooart  will 
not  allow  parol  evidence  to  be  substituted  for  the  written  evidence  which 
the  statute  requires. 

A  declaration  of  trust  need  not  be  aubicribed  by  the  person  declaring  the 
trust.  The  statute  does  not  require  the  writing  to  be  aubaeribed,  but  to  b« 
signed  by  the  tnutee.  Wherever  the  same  may  appear  in  the  writing, 
whether  subscribed  at  the  end  or  signed,  that  is  placed  as  the  sign  of  its 
authentication  in  the  body  of  the  instrument  itself,  for  the  purpoae  of  atitaU 
ing  it :  such  is  a  signing  of  the  writing,  and  is  a  substantial  oomplianoe  with 
the  statote. 

Vol.  m.  2q 
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The  initials,  if  used  for  the  purpose  of  a  signature,  are  as  efficacioas  as  the  aig* 

nature  at  length. 
The  statute  does  not  declare  that  the  trust  shall  be  created  by  a  writing,  bat 

that  it  shall  be  manifetted  and  proved  by  writing. 
The  deed  by  which  the  trust  was  alleged  to  be  created  was  executed  on  the 

19th  of  July,  1828.  The  declaration  of  trust  was  signed  ten  years  afterwardi. 

Held  good. 
An  implied  trust  may  be  repelled  by  the  same  kind  of  evidence  by  which  it 

is  established.  Where  it  may  be  established  by  parol,  it  may  be  rebutted  by 

parol. 


E.  W.  Whelplej/j  for  complainant. 

A.  C.  M.  Pennington  and  TF.  P.  Robeson^  for  defendant, 
HowelL 

The  Chancbllor.  The  bill  is  filed  to  enforce  the  exe- 
cution of  a  trust.  The  complainant's  case,  as  made  by 
the  bill,  is  this.  That  he  is  the  executor  of  the  will  of 
James  Howell,  deceased ;  that,  in  September,  1814,  his 
testator  recovered  a  judgment  against  the  defendant, 
Henry  Howell ;  that,  in  June,  1828,  James  and  Henry 
Howell,  who  were  brothers,  had  a  settlement  together  of 
their  accounts,  upon  which  settlement  it  was  acknow- 
ledged that  there  was  then  due  on  the  judgment  the  sum 
of  9700 ;  that,  to  secure  this  debt,  Henry  Howell  agreed 
to  convey  to  Walter  Kirkpatrick  a  lot  in  the  town  of  Pa- 
terson,  in  trust  for  the  benefit  of  the  said  James  Howell, 
until  an  advantageous  sale  thereof  could  be  made ;  and 
that  from  the  proceeds  of  such  sale  the  said  James  Howell 
should  be,  in  the  first  place,  paid  his  debt  of  $700,  and 
interest  from  the  time  of  the  settlement,  and  that  the  ba- 
lance, if  any  should  remain  after  such  payment,  and  the 
payment  of  the  expenses  incident  to  the  discharge  of  the 
said  trust,  should  be  paid  by  the  said  Walter  Kirkpatrick 
to  the  said  Henry  Howell ;  that,  in  pursuance  of  the  said 
agreement,  Henry  Howell  and  his  wife,  on  the  19th  day 
of  July,  1828,  executed  and  delivered  to  Walter  Kirk- 
patrick their  deed  for  the  said  lot  of  land ;  that  the  trust 
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has  never  been  executed,  and  that  the  eaid  sum  of  $700 
and  interest  is  still  due  and  owing ;  that,  in  1888,  James 
Howell  died,  leaving  the  complainant  the  executor  of  his 
will,  which  has  been  duly  proved,  and  letters  testament- 
ary issued ;  that,  in  1841,  Walter  Kirkpatrick  died  intes- 
tate, leaving  only  one  child,  a  daughter,  his  heir  at  law, 
to  whom  the  legal  title  in  the  trust  estate  descended.  The 
bill  is  filed  against  Ellen  E.  Kirkpatrick,  the  widow  of 
Walter  Kirkpatrick,  alleging  that  she  sets  up  a  claim  of 
dower  in  the  land,  and  against  Susan  E.  Kirkpatrick,  the 
heir  at  law  of  Walter,  Hugh  Kirkpatrick,  the  administra- 
tor of  Walter,  and  Henry  Howell. 

Henry  Howell  is  the  only  defendant  who  has  answered 
the  bill.  There  is  no  diflSculty  with  the  other  defendants. 
The  heir  at  law  of  Walter  Kirkpatrick  makes  no  claim  to 
the  property,  except  as  trustee  holding  the  legal  estate  by 
descent  from  her  father. 

Henry  Howell,  by  his  answer,  denies  the  trust  set  up 
in  the  bill.  He  admits  that  his  brother  had  a  judgment 
against  him ;  but  alleges  that,  at  the  time  of  the  execu- 
tion of  the  deed  to  Walter  Kirkpatrick,  the  judgment 
was  paid  in  full.  He  denies  that  there  was  any  such  set- 
tlement between  himself  and  brother,  as  stated  in  the 
bill,  or  that  he  owed  him  anything  at  the  date  of  the  al- 
leged settlement.  He  says,  that  he  gave  his  brother  pos- 
session of  the  lot  in  1820,  and  that  his  brother  paid  him- 
self what  was  due  on  the  judgment  out  of  the  rents  and 
profits,  and  then  fraudulently  gave  up  the  possession  to 
one  Daniel  Martin,  who  made  a  claim  to  it  under  an  al- 
leged sale  for  taxes ;  that  he,  the  defendant,  conveyed  the 
lot  to  Walter  Kirkpatrick,  that  he,  Walter,  might  bring 
suit,  and  recover  the  possession  for  him,  and  that  this 
mode  was  adopted  because  he  was  a  poor  man,  and  he 
supposed  that  the  suit  could  be  more  advantageously  con- 
ducted by  and  in  the  name  of  Walter  Kirkpatrick.  He 
claims  that  the  property  is  held  in  trust  for  him,  and  al- 
leges that  his  brother  never  had  any  interest  in  the  trust 
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No  attempt  whatever  was  made  to  prove  the  allega- 
tioDS  contained  in  this  answer.  8ome  excuse  was  at- 
tempted to  be  made,  on  the  argument,  for  the  failure  to 
produce  evidence  in  support  of  the  answer,  by  attributing 
the  failure  to  the  neglect  of  counsel,  who  had  been  relied 
upon  to  conduct  the  cause  on  behalf  of  the  defendant 
But  the  answer,  in  every  material  matter,  is  contradicted 
by  positive  testimony,  and  by  every  fact  and  circumstance 
connected  with  the  transaction.  The  settlement — ^the  ac- 
knowledgment that  there  was,  at  that  time,  due  the  sam 
of  seven  hundred  dollars — and  the  agreement  of  Henir 
Howell  to  convey  the  property  to  "Walter  Kirkpatrick  in 
trust  to  pay  that  debt — ^are  proved  beyond  all  doubt 

If  the  case  rested  here,  the  court  could  not  enforce  this 
trust,  because  such  a  trust  cannot  be  proved  by  parol : 
nor  would  the  peculiar  position  which  the  parties  occupy 
in  this  suit  justify  the  court  in  permitting  the  trust  to  be 
established  by  such  evidence.  It  is  true  that  the  party 
who  holds  the  legal  title,  upon  which  this  trust  is  sought 
to  be  imposed,  does  not  make  any  objection  to  the  mode 
of  proof.  The  trustee  is  in  default  in  not  appearing  to  the 
suit,  and  submits  to  the  discretion  of  the  court  But 
where  a  bill  is  filed  to  establish  and  enforce  a  trust,  al- 
though the  alleged  trustee  does  not  appear  to  oppose  the 
claim,  the  court  will  order  proofs  to  be  taken  to  establish 
the  case  made  by  the  bill.  And  the  evidence  to  prove  the 
trust  must  be  legal :  thus,  where  a  trust  is  alleged  which, 
from  its  very  character,  is  required  by  the  statute  to  be 
in  writing,  the  court  will  not  permit  parol  to  be  substi- 
tuted for  the  written  evidence  which  the  statute  requires. 

But  the  complainant  insists  that  he  has  proved  the 
trust  by  competent  evidence.  The  deed  from  Henry 
Howell  and  wife  to  Walter  Kirkpatrick  bears  date  the 
19th  of  July,  1828.  It  is  absolute  on  its  face,  and  pur- 
ports to  be  for  the  consideration  of  three  hundred  dollars. 
Some  time  in  the  year  1839, 1840,  or  1841,  (the  time  is  not 
fixed  with  greater  precision  by  the  witness)  Walter  Kirk- 
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Patrick  drew  up,  and  delivered  to  the  complainant,  at  hie 
solicitation,  the  following  writing : 

"  About  June  22d,  1828,  W.  K.  was  requested  to  meet 

E.  F.  S.  at  the  house  of  James  Howell,  in  Troy,  for  the 
purpose  of  aiding  James  Howell  and  Henry  Howell  (then 
at  his  brother  James  Howell's)  in  effecting  a  settlement 
between  the  brothers.  James  Howell  then  had  a  claim, 
by  judgment  I  think  in  the  Essex  Pleas,  against  his 
brother  Henry,  and,  as  I  understood  had  been  urging 
payment  Henry  alleged  that  James  had  had  the  leasing 
and  control  of  a  house  and  lot  in  Paterson,  belonging  to 
Henry,  and  had  received,  or  ought  to  have  received  rents, 
by  which  his  j  udgment  claim  ought  to  be  reduced  below 
the  amount  James  claimed — ^W.  K.  does  not  recollect 
that  he  took  any  part  in  the  preliminaries  to  the  settle- 
ment which  was  that  day  effected — and  he  thinks  that  E. 

F.  S.  and  perhaps  A.  H.  8.  were  principally  active,  and 
took  part  with  the  said  James  and  Henry  H.  in  urging 
about  the  settlement.  But  W.  K.  well  remembers  that  the 
final  result  of  all  the  deliberations  and  conversations  be- 
tween the  parties  and  their  friends  was  a  final  settlement 
between  the  said  Henry  and  James  of  all  matters  between 
them  and  that  said  Henry  acknowledged  his  indebted- 
ness at  that  time  to  the  said  James,  in  the  sum  of  9700.00; 
that  the  said  James  agreed  to  stay  further  proceedings  on 
his  judgment.  Provided  Henry  and  his  wife  would  con- 
vey the  Paterson  house  and  lot  to  W.  K.  in  implied  trust ; 
that  the  same  should  be  sold  by  said  W.  K.  as  soon  as  in 
the  judgment  of  the  said  W.  K.  and  said  James  it  could 
be  done  to  the  best  advantage,  the  said  James  to  have  his 
debt  aforesaid  first  paid  out  of  the  proceeds,  and  the  ba- 
lance after  paying  expenses,  to  be  paid  to  the  said  Henry. 
All  this  was  agreed  to — ^W.  K.  was  then  requested  to  make 
out  a  deed  from  Henry  Howell  and  his  wife  to  said  W. 
K. — ^the  deed  to  be  a  warranty  deed  the  usual  form  with- 
out expressing  the  trust — Such  deed  for  such  House  & 
lot  was  accordingly  drawn  by  W.  E.  dated  June  30th, 

2  a* 
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1828,  and  sent  to  H.  Howell  to  have  execated.--W.  TL 
afterwards  received  it  duly  executed  and  acknowledged 
by  H.  H.  and  wife,  the  date  having  been  altered  from 
June  20, 1828  to  July  19,  1828,  which  alteration  is  duly 
noted  before  signing  &  sealing — ^and  is  recorded  in  the 
Essex  County  Clerk's  office,  in  Lib.  Z.  2  of  Deeds,  fols  180, 
181." — This  paper  is  not  subscribed  by  Walter  Kirkpatrick. 
I  have  given  it  in  the  words  and  punctuations  as  it  is  of- 
fered in  evidence. 

This  is  good,  and  binding  in  law  and  equity  as  a  de- 
claration of  trust,  although  it  is  not  subscribed  by  the 
person  declaring  the  trust.  The  statute  does  not  require 
the  writing  to  be  subscribed^  but  to  be  signed  by  the  party 
who  is  by  law  enabled  to  declare  the  trust  Wherever  the 
name  may  appear  in  the  writing — ^whether  subscribed  at 
the  end  or  signed,  that  is,  placed  as  the  sign  of  authenti- 
cation in  the  body  of  the  instrument  itself  for  the  purpose 
of  attesting  it — such  is  a  signing  of  the  writing,  and  is  a 
substantial  compliance  with  the  statute.  The  weight  of 
authority  is  with  this  construction. 

The  case  of  Bawdes  v.  Amhurst  {Prec.  in  Ch.  408,  ease 
274,)  was  this,  as  it  is  given  in  the  syllabus  as  reported. 
On  a  marriage  treaty,  the  intended  husband  and  the  young 
lady's  father  went  to  a  counsellor's  chambers,  to  have,  in 
consideration  of  the  portion  the  father  proposed  to  give, 
a  settlement  drawn.  Minutes  of  the  agreement  were 
taken  down  in  writing  by  the  counsel,  and  given  by  him 
to  his  clerk,  to  be  drawn  up  in  form ;  the  next  day  the 
father  died,  and  the  day  following  the  marriage  was  so* 
lemnized.  This  agreement,  notwithstanding  these  prepa- 
rations, was  held  to  be  within  the  statute  of  frauds. 

It  is  very  manifest  that  a  court  would  not  be  justified 
in  giving  efficacy  to  such  an  agreement,  and  for  the  simple 
reason,  that  the  very  explanation,  as  to  the  existence  of 
the  paper,  shows  that  the  parties  did  not  intend  it  to  be 
a  binding  agreement.  The  writing  merely  contained  the 
pi'oposals  for  an  agreement,  which  was  subsequently  to  be 
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put  iato  a  writrng,  which  was  to  constitute  the  agreement 
between  the  parties.  It  is  true  the  language,  which  Lord 
Chwper  is  reported  to  have  used,  would  seem  to  imply 
that  he  considered  that  the  statute  could  only  be  complied 
with  by  subserving  the  writing.  The  report  says,  "  my 
Lord  Chancellor  said,  he  had  been  always  tender  in  lay- 
ing open  that  wise  and  just  provision  the  parliament  had 
made ;  that  the  act  had  not  only  directed  such  agreements 
to  be  in  writing,  as  if  that  alone  were  sufficient,  but  went 
further,  and  directed  them  to  be  signed  by  the  parties 
themselves,  or  some  other  lawfully  authorized  by  them 
for  that  purpose ;  that  to  obviate  the  pretence  of  such 
and  such  cases  being  out  of  the  mischief  of  the  statute, 
the  parliament  had  in  general  words  comprehended  all, 
and  directed  all  agreements  should  be  in  writing,  and 
signed  by  the  party;  that  he  knew  no  case  where  an 
agreement,  though  it  were  all  written  with  the  party's 
own  hand,  had  been  held  sufficient,  unless  it  had  likewise 
been  signed  by  the  party."  And  he  further  said,  **  that 
the  party's  not  signing  it  was  an  evidence  that  he  did  not 
think  it  complete."  But  afterwards  he  is  reported  to  have 
Baid,  "  that  unless  it  were  either  signed  by  the  party,  or 
something  equivalent  done  t#  show  that  he  looked  upon  it  as 
completed  and  perfected,  he  thought  such  writing  by  the 
party  himself  was  not  sufficient  to  bind  him  within  the 
statute."  It  was  not  necessary,  in  the  case,  to  decide 
whether  subscription  at  the  end  of  the  writing  was  the 
only  signing  authorized  by  the  statute;  and  when  the 
Lwd  Chancellor  said,  that  something  equivalent  to  such  sign- 
ing might  be  done,  he  qualified  what  he  is  reported  to 
have  said  previously  in  the  case. 

In  Hawkins  v.  Holmes  (1  P.  TFm5.  770),  Lord  Hardwich 
did  not  decide  that  the  name  must  be  subscribed  at  the  end 
of  the  writing,  nor  did  he  intimate  what,  in  his  opinion, 
would  constitute  a  signing.  He  said,  "  the  party's  signing 
the  agreement  is  absolutely  necessary."  That  is  true ;  but 
the  question  remains — what  constitutes  a  signing  in  con- 
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templation  of  the  statute  ?  All  that  was  decided  in  Haw- 
kins V.  Holmes  was,  that  where  an  agreement  had  been 
prepared,  by  an  attorney  of  both  parties,  for  the  sale  of  a 
house,  and  the  purchaser,  in  his  own  hand,  made  seyend 
alterations  in  the  draught  of  the  agreement,  such  writing 
would  not  bind  him. 

In  Welford  v.  Beazely  (3  Atk.  508),  the  Lord  ChanceUor 
said — where  the  statute  had  been  complied  with  in  the 
material  part,  the  forms  had  never  been  insisted  upon. 
He  denied  the  general  doctrine,  as  laid  down  in  Prec.  in 
Chan.  402,  Bawdes  v.  Amhursi^  though  true  as  applied  to 
that  case  by  Lord  Cowper  ;  and  said,  that  the  writing  there, 
though  all  in  the  father's  hand,  was  only  a  sketch  of  an 
agreement. 

This  question  was  considered  in  Stockes  v.  Moore  et  mx., 
1  Cox  219.  The  bill  was  filed  to  compel  the  defendants 
to  renew  a  lease.  The  writing  was  in  these  words :  **  The 
lease  renewed — Mr.  Stockes  to  pay  the  king's  tax,  also  to 
pay  Moore  «£24  a  year,  half-yearly.  Mr.  Stockes  to  keep 
the  house  in  good  tenan table  repair."  The  question  was— 
whether  there  was  a  suflicient  signature  by  Moore  to  take 
the  case  out  of  the  statute  ?  It  was  agreed  that  it  did  not 
matter  in  what  part  of  the  instrument  the  name  was  to 
be  found,  and  the  point  was,  whether  it  was  there  for  the 
purpose  of  giving  authenticity  to  the  instrument. 

In  Fonter  v.  Hale  (3  Ves.  Jr.  696),  the  most  important 
piece  of  evidence  was  a  writing,  not  signed  by  the  party, 
but  in  his  handwriting;  and  it  was  received  by  the  court. 

In  Ogilvie  v.  Foljambe  (3  3ferr.  53),  it  was  decreed  that 
the  agreement  should  be  specifically  performed,  although 
the  name  appeared  only  in  the  body  of  the  instrument. 
The  Master  of  the  Rolls  says — "  another  question  is, 
whether,  taking  the  agreement  to  be  sufficiently  explicit 
in  terms,  it  has  the  signature  which  is  required  by  the 
statute.  It  is  admitted  that,  provided  the  name  be  inserted 
in  such  manner  as  to  have  the  eflTect  of  authenticating  the 
instrument,  the  provision  of  the  act  is  complied  with,  and 
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it  does  not  much  Hignify  in  what  part  of  the  instrument 
the  name  is  to  be  found/*  The  case  of  Sebhy  v.  Sehby  (8 
Merr.  2)  does  not  controvert  this  principle. 

K  the  defendant  himself  writes  the  agreement  for  the 
purchase  of  a  leasehold  house,  and  states  his  own  name 
in  the  third  person,  as  "Mr.  A.  B.  has  agreed,"  this  is  a 
good  contract  within  the  statute  of  frauds,  though  he  does 
not  otherwise  signthe  agreement.  Property.  Parker  y  1  Bus- 
sell  ^  Mylne  625.  J.  B,  Bridges^  being  seized  in  fee  of  an 
undivided  moiety  of  five  hundred  houses  in  Cable  street, 
Liverpool,  agreed  to  sell  it  to  the  plaintiff,  and  thereupon 
Bridges  drew  up  the  following  memorandum  in  his  own 
handwriting:  "July  26th,  1839. — John  Blakely  agrees 
with  J.  B.  Bridges  to  take  the  property  in  Cable  street 
for  the  net  sum  of  £248  IO5."  The  Vice  Chancellor  was 
of  opinion  that  the  agreement  was  sufficiently  signed  to 
take  it  out  of  the  statute  of  frauds,  and  decreed  accord- 
ingly. Blakely  v.  Smithy  11  Simon  150. 

From  a  review  of  all  the  authorities,  I  think  it  may  be 
considered  as  settled,  that  it  is  not  required,  by  the  letter 
or  spirit  of  the  statute,  that  the  signature  of  the  party 
should  be  subscribed  to  a  declaration  of  trust ;  but  that  it 
is  sufficient,  if  the  writing  is  authenticated  by  the  party  as 
his  writing,  for  the  purpose  of  declaring  the  trust.  Is  this 
writing  so  authenticated  ? 

The  name  of  Walter  Kirkpatrick  at  length  does  not  ap- 
pear in  the  writing.  It  is  represented,  or  signified,  by  his 
initials  several  times  in  the  body  of  the  instrument.  Those 
initials  are  used  by  him  as  bis  signature.  The  terms  of 
the  trust  are  explicit.  His  object  is  apparent,  and  admits 
of  no  doubt.  The  paper  was  evidently  intended  by  him 
as  a  declaration  of  trust,  and  was  made  for  the  benefit  of 
the  cestttis  que  trust.  Parol  evidence  is  necessarily  admissi- 
ble to  establish  the  execution  of  the  instrument.  The 
writing  itself  is  clear  and  unequivocal.  Walter  Kirk- 
patrick was  called  upon  for  the  purpose  of  ascertaining 
from  him  the  terms  npon  which  he  held  the  property.  In 
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the  presence  of  the  witness,  he  committed  those  terms  to 
writing,  and  then  delivered  the  writing  to  the  witness  as 
the  evidence  of  the  trust  for  the  benefit  of  the  parties  en- 
titled to  it.  The  trustee  does  not  now  question  the  writing 
or  deny  the  trust.  I  think  the  writing  is  legal  evidence  of 
the  trust,  and  satisfies  the  requirements  of  the  statute. 

But  this  writing  is  objected  to,  on  the  ground  that  it 
was  not  made  until  more  than  ten  yeaA  after  the  alleged 
trust  was  created.  The  statute  does  not  require  that  the 
trust  shall  be  created  by  a  writing,  but  that  it  shall  be 
manifested  and  proved  by  writing.  This  trust  was  created 
on  the  19th  of  July,  1828,  when  the  deed  was  executed 
to  Walter  Kirkpatrick ;  but  to  manifest  and  prove  this 
trust  a  writing  was  necessary,  that  is,  the  cestui  que  trust 
could  not  establish  the  trust  by  parol.  He  must  prove  it 
by  written  evidence.  When  this  written  evidence  was 
made — whether  it  was  coeval  with  the  trust,  or  was  exe- 
cuted afterwards,  cannot  affect  the  trust.  A  question  of 
fraud,  that  is,  whether  the  trust  was  really  created  at  the 
time  of  the  execution  of  the  instrument,  or  deed,  to 
which  the  manifestation  of  the  trust  refers,  is  always 
an  open  question.  Suppose  a  judgment,  or  some  other 
lien,  had  attached  to  the  property  in  the  interval  between 
the  execution  of  the  deed  and  the  declaration  of  trust,  it 
would  have  been  necessary,  in  order  to  defeat  such  lien, 
to  show  that  the  trust  was  bona  fide  created  at  the  time  of 
the  execution  of  the  deed.  This,  however,  might  be  done 
by  parol ;  because  the  statute  does  not  require  that  the 
trust  should  be  created,  but  only  manifested  in  writing. 
"  It  is,  on  the  strength  of  this  peculiarity  in  the  wording 
of  the  statute,  that  letters  and  other  written  documents, 
though  long  posterior  in  date  to  the  transaction  itself, 
have  been  admitted  in  courts  of  justice  to  have  an  opera- 
tion equivalent  to  that  of  a  formal  and  coeval  declaration 
of  trust."  Roberts  on  Frauds  101.  It  was  this  principle — 
that  a  declaration  of  trust  might  have  a  retroactive  effect, 
and  refer  back  to  the  time  when  the  trust  wae  created— 
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that  was  decided  by  Lord  Ooicper^  in  Ambrose  v.  Ambrose 
(1  P.  Wms.  321),  and  prevented  the  custom  of  London 
from  interposing,  and  giving  to  the  widow  the  interest  of 
the  trust  fund  as  personal  estate.  There  is  no  fraud  in  this 
case.  There  are  no  intervening  liens,  unless  there  is  some- 
thing in  the  next  objection,  which  I  shall  state,  taken  by 
Henry  HowelL 

He  insists  that  there  was  an  implied  trust,  or  a  trust 
created  by  operation  of  law,  in  his  favor.  He  says  that 
this  was  a  voluntary  conveyance,  made  by  him  to  Walter 
Eirkpatrick ;  that  no  consideration  passed  between  them 
—and  that,  therefore,  the  grantee  became  a  naked  trustee 
for  the  benefit  of  the  grantor.  In  the  first  place,  how  is 
this  implied  trust  proved  ?  The  deed  is  absolute  upon  the 
face  of  it.  It  purports  to  have  been  made  for  the  consider- 
ation of  $300,  the  receipt  of  which  is  acknowledged  by 
the  grantor.  The  grantor  cannot  destroy  the  operation  of 
that  deed,  by  proving  that  it  was  voluntary,  and  instead 
of  conveying  an  absolute,  conveyed  only  a  trust  estate. 
For  certain  purposes,  the  grantor  may  question  the  con- 
sideration mentioned  in  the  deed.  He  may  prove  that  it 
was  not  paid  for  the  purpose  of  recovering  the  consider- 
ation money,  but  he  cannot,  by  parol,  turn  an  absolute 
into  a  qualified  or  trust  estate.  Roberts  on  Frauds  101 ; 
Storj^'5  Eq.  §  1201,  note  2 ;  Brown  v.  Belly  20  J.  C.  £.  838 ; 
BuUard  v.  BriggSy  7  Pick,  537.  But  if  he  could  prove  by 
parol  that  the  deed  was  voluntary,  and  thereby  establish 
an  irapled  trust,  the  equity  which  arises  upon  a  rule  of 
presumption  may  be  rebutted  by  parol  evidence.  The  im- 
plied trust  may  be  repelled  by  the  same  kind  of  evidence 
by  which  it  is  established.  Boberts  on  Frauds  101 ;  SUm/y 
§  1202,  note  1.  The  parol  evidence  in  this  case  does  not 
establish  the  fact,  that  this  was  a  voluntary  deed,  but  on 
the  contrary,  that  the  consideration  was  a  debt  due  from 
the  grantor  to  a  third  person,  and  that  the  conveyance 
was  made  for  the  purpose  of  discharging  the  debt.  All 
the  evidence  in  the  case — the  declaration  of  trust  and 
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the  teetimony  of  the  witnesses  who  were  cognizant  of  the 
whole  transaction — rebut  every  presumption  of  an  implied 
trust. 

Again,  Henry  Howell  insists  that  there  has  been  such 
laches,  on  the  part  of  James  Howell,  and  those  claiming 
under  him,  as  should  induce  the  court  to  declare  the 
judgment  debt  satisfied,  and  the  property  discharged  from 
the  trust.  It  is  insisted  that  this  property,  having  been 
conveyed  upon  the  trust  that  it  should  be  sold  to  pay  the 
debt — as  it  was  to  be  sold,  by  the  trustee,  with  the  concur' 
rence  of  James  HoweU — that  having  kept  the  property  un- 
der their  control  for  more  than  twenty  years  without  ex- 
ecuting the  trust,  they  should  be  punished  for  such  gross 
laches,  and  be  cut  off  from  all  benefit  in  the  property.  In 
the  first  place,  it  does  not  appear  that  any  one  has  been 
prejudiced  by  this  delay,  or  that  the  property  could  have 
been  advantageously  disposed  of,  or  that  Henry  Howell 
would  have  been  any  way  benefited  if  the  property  had 
been  earlier  sold.  In  the  second  place,  Henry  Howell  is 
chargeable  with  the  same  lojches  that  he  imputes  to  his 
brother.  Henry  could  have  compelled  the  trustee  to  exe- 
cute the  trust  as  well  as  his  brother ;  and  the  evidence 
shows  that  no  one  of  the  individuals  interested  in  the  trast 
acquiesced  more  quietly  in  the  delay  than  Henry  Howell 
himself. 

Again,  it  is  said  the  court  should  presume  the  judg- 
ment satisfied  after  such  a  lapse  of  time.  But  there  can 
be  no  such  presumption  in  this  case.  The  trust  was  cre> 
ated  for  the  purpose  of  paying  this  judgment,  and  the 
trust  has  never  been  executed.  All  presumption  of  pay- 
ment is  rebutted  by  the  facts  and  circumstances  of  the 
case.  It  was  also  insisted  that  no  interest  should  be  al- 
lowed on  account  of  the  laches  in  executing  the  trust.  It 
was  as  much  the  duty  and  interest  of  Henry  Howell  to 
see  this  trust  executed  as  it  was  of  James  Howell,  and 
one  is  as  much  chargeable  with  hiches  as  the  other.  There 
is  nothing  in  the  ease  to  show  the  propriety  of  moletiEig 
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the  cestui  que  trust  in  damages,  by  depriving  him  of  his 
interest  in  the  trnst  fand.  It  does  not  appear,  as  I  have 
already  stated,  that  the  property  could  have  been  earlier 
disposed  of  to  advantage,  or  that  it  has  yielded  any  profits, 
or  that,  by  any  diligence,  it  could  have  been  made  profit- 
able. It  does  not  appear  who  has  had  the  possession  of 
the  property  since  the  trust  was  created.  Besides  this, 
Henry  Howell,  who  now  asks  that  the  trustee  and  cestui 
que  trust  should  be  punished  for  not  executing  the  trust, 
is  the  only  one  who  has  thrown  any  obstacles  in  the  way 
of  its  execution.  He  contests  this  suit  on  the  ground 
that  no  such  trust  was  ever  created,  and  insists  upon  it 
that  it  ought  not  now  to  be  executed.  How  can  the 
court,  ander  such  circumstances,  punish  the  trustee,  or 
the  representative  of  James  Howell,  because  the  trust  has 
not  been  earlier  executed  ? 

Again,  there  is  some  excuse  for  this  delay.  The  trust 
was  created  in  1828.  It  was  not  contemplated  that  the 
property  should  be  immediately  sold.  It  was  to  prevent 
the  judgment  being  pressed,  and  the  property  from  being 
t^en  sold,  that  the  deed  was  executed.  In  1838,  James 
Howell  died.  It  appears  that  the  executor  exerted  him- 
self, at  once,  to  have  the  trust  carried  out.  Then,  in  a 
few  years,  Walter  Kirkpatrick  died,  and  the  legal  estate 
descended  to  an  infant.  The  next  step  was  the  com- 
mencement of  this  suit,  which  has  been  contested,  at 
every  point,  by  Henry  Howell. 

The  trust  has  been  established  by  legal  evidence,  and 
there  are  no  facts  or  circumstances,  in  my  judgment,  to 
impair  it.  I  shall  order  a  reference  to  a  master  to  ascer- 
tain what  is  due  on  the  judgment,  and  the  amount,  if 
anything,  to  which  the  trustee  is  entitled  for  executing 
the  trust.  Upon  coming  in  of  the  report,  Henry  Howell 
will  be  at  liberty  to  redeem  the  property,  by  paying  the 
amounts  ascertained  to  be  due.  If  he  declines  to  redeem, 
the  property  will  be  sold  for  the  purpose  of  discharging 
the  trust. 

Vol.  III.  2  h 
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Hekbt  Donnington  v8.  A^ron  B.  Mbeker  and  others. 

If  A.  coDtractB  with  B.  for  a  loan  of  money  apon  a  uaurioui  considentioD,  and 
procarei  0.  to  assign  to  B.  a  bond  and  mortgage  as  collateral  secarity  for  lach 
loan,  the  securities  are  asurioas  in  the  bands  of  B. 

A  secarity  that  is  ralid  when  made  is  not  void  by  a  subsequent  usurioat  con- 
tract. If  a  bond  is  legal  at  the  time  it  is  made,  no  subseqnent  OTent  ess 
make  it  usnrions. 

The  sale  by  one  person,  of  the  bond  of  another,  bona  fide  made  at  any  rate  of 
discount,  however  exorbitant,  is  not  lUegaL 


F.  B.  Ghetwoody  for  complainant. 
T.  BunyoTij  for  defendants. 

Thb  Chancellor.  This  is  an  ordinary  bill  upon  a 
mortgage  for  the  foreclosore  and  sale  of  mortgaged  pre- 
mises* The  bond  and  mortgage  bear  date  the  first  day 
of  Jane,  1840,  and  are  made  by  Aaron  B.  Meeker  and 
wife  to  Aaron  L.  Middlebrook,  to  secure  the  payment  of 
9500.  On  the  twenty-first  day  of  the  same  month  of  June, 
they  were  duly  assigned  by  Middlebrook  to  Robert  Grit- 
fith.  On  the  tenth  day  of  October,  1842,  Robert  Griffith 
assigned  them  to  the  complainant.  The  eqnity  of  redemp- 
tion of  Aaron  B.  Meeker  in  the  premises  was  subseqaently 
sold  upon  a  judgment  against  Meeker,  and  was  conveyed 
by  the  sheriff  to  Enos  Price,  one  of  the  defendantd. 
Meeker  and  Price  have  put  in  their  joint  and  several  an- 
swer to  the  bill.  They  set  up  the  defence  of  usury^  which 
is  thus  stated  in  their  answer.  That  whilst  the  said  bond 
and  mortgage  were  held  by  Grifiith,  he  being  anxious  to 
receive  the  money  which  was  then  due  to  him  thereon, 
applied  to  Meeker,  shortly  previous  to  the  assignment  to 
the  complainant,  for  payment  therefor,  and  threatened 
Meeker,  who  was  then  the  owner  of  the  equity  of  re* 
demption  in  the  mortgaged  premises,  that  unless  the  mo- 
ney was  paid  without  delay,  he  would  take  measures  to 
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enforce  the  payment  by  legal  proceedings ;  that  Meeker 
therenpon  applied  to  the  complainant,  and  requested  him 
to  advance  for,  or  loan  to  him,  the  said  Meeker,  the 
amount  of  money  required  to  pay  off  the  said  bond  and 
mortgage,  and  to  take,  as  his  security  for  the  repayment 
of  the  same,  with  the  lawful  interest  which  should  accrue 
thereoQ,  an  assignment  from  Griffith  of  the  bond  and 
mortgage,  to  which  request  of  Meeker  the  complainant 
declared  he  was  willing  to  accede,  provided  Meeker  would 
pay  him  the  sum  of  thirty  dollars  for  making  said  advance 
or  loan ;  and  that  it  was  thereupon  corruptly  and  usuri- 
onsly,  against  the  statute,  &;c.,  agreed,  by  and  between 
Meeker  and  the  complainant,  that  the  complainant  would 
advance  to  said  Meeker  the  sum  of  3500,  and  should  re- 
ceive, over  and  above  the  lawful  interest  therefor,  the  said 
sum  of  thirty  dollars  for  the  forbearance  and  giving  day 
of  payment  of  the  said  sum  of  $500 ;  and  to  secure  the 
payment,  and  the  lawful  interest  which  should  accrue 
thereon  from  the  time  when  the  money  should  be  loaned, 
or  advanced,  the  said  complainant  should  take  an  assign- 
ment from  Griffith  of  the  bond  and  mortgage ;  that  in  pur- 
suance of  the  said  agreement,  the  complainant  advanced 
the  money,  and  took  the  assignment ;  that  Meeker,  before 
said  advance,  or  loan,  was  actually  made,  paid  to  the  com- 
plainant the  said  sum  of  thirty  dollars. 

On  the  part  of  the  complainant,  it  is  proved  that,  at 
the  time  of  the  assignment  to  him,  there  was  due  on  the 
bond  and  mortgage,  for  principal  and  interest,  the  sum 
of  9510.80 ;  that  he  paid  to  Robert  Griffith  that  sum,  and 
npon  sQch  payment  received  from  Griffith  the  bond  and 
mortgage,  and  the  assignment  of  the  same. 

Aaron  B.  Meeker  was  examined  as  a  witness,  on  the 
part  of  the  defendants,  under  an  order  of  the  court  He 
is  the  only  witness  relied  upon  to  prove  the  usury.  lie 
says,  *^  I  applied  to  Mr.  Donnington  to  take  that  mortgage, 
voder  the  circumstances,  that  if  he  would  take  it,  I  would 
give  him  between  thirty  and  thirty-five  dollars — ^that  lie 
took  oat  of  a  note  he  discounted ;  the  note  was  Salph  H. 
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PiersorCs^  for  one  handred  and  thirty  dollars.  Mr.  Don- 
ningUm,  for  that  note,  gave  me  his  own  note  for  ninety- 
five  dollars,  at  one  month ;  Pierson's  note  was  for  four 
months.  I  applied  to  Mr.  DonningUm  to  take  the  mort- 
gage, because  Mr.  Griffith  had  commenced  a  foreclosure 
on  the  mortgage,  and  I  wished  to  get  it  out  of  his  hands. 
Mr.  Donnwgton  did  get  the  bond  and  mortgage  from  Mr. 
Ghiffiih;  I  cannot  say  how  much  money  he  paid  for  the 
bond  and  mortgage.  I  agreed  to  pay  him  interest  for  the 
money  he  should  advance  to  take  up  the  bond  and  mort- 
gage at  the  rate  of  six  per  cent.  Mr.  Donningion  did  take 
a  bonus  of  thirty  or  thirty-five  dollars  for  lending  this  mo- 
ney to  me ;  he  seemed  to  hesitate  for  two  or  three  days,  until 
I  made  him  this  offer ;  this  bonus  was  over  and  above  the 
interest — it  was  a  premium  for  lending  the  money.  The 
amount  of  money  Mr.  Donningion  was  to  advance  was  five 
hundred  dollars.*'  He  further  says,  on  cross-examination, 
**  I  did  not  pay  Mr.  Griffith  any  of  the  money  he  received 
on  the  assignment  of  the  mortgage  to  Mr.  Donningion.  I 
gave  Mr.  Donningion  the  premium  I  have  mentioned  for 
the  accommodation  of  his  furnishing  to  Mr.  Griffith  the 
money  for  the  bond  and  mortgage,  and  for  discounting 
the  note  of  Mr.  Pierson  for  one  hundred  and  thirty  dol- 
lars.'* And  on  re-examination,  the  witness  says,  ''It  was 
the  understanding  that  Mr.  Donningion  lent  me  the  money, 
and  he  was  to  take  an  assignment  of  the  bond  and  mort- 
gage as  a  security."  I  have  given  all  that  the  witness 
testified  to  as  to  the  the  usui^. 

We  are  to  look  at  the  position  of  this  witness,  and  to 
regard  his  testimony  with  some  grains  of  allowance,  on 
account  of  the  bias  and  partiality  he  evidently  manifests 
for  his  co-defendant,  JPrtee,  and  his  desire  to  sustain  the 
defence  set  up  by  the  answer.  He  speaks  of  his  applying 
to  the  complainant  for  a  loan  of  five  hundred  dollars,  and 
that  when  the  money  should  be  loaned  and  advanced,  then 
that  the  complainant  should  take  an  assignment  of  the 
bond  and  mortgage  as  his  security.    And  again,  *'  It  was 
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the  WhierHcmdmg  that  Mr.  DofiningUm  lent  me  the  money.*' 
It  is  evident  that  the  witness  endeavors  to  give  a  coloring 
to  the  transaction  which  is  not  consistent  with  the  real 
fiicts  of  the  case.  He  gives  us  the  whole  truth  of  the  case 
in  his  croas-examination,  when  he  says,  "  I  gave  Mr.  Don- 
nington  the  premium  I  have  mentioned  for  the  accommo- 
dation of  furnishing  to  Mr.  Griffith  the  money  for  the 
bond  and  mortgage."  That  is  the  fair  import  of  his 
whole  evidence. 

If  Meeker  contracted  with  the  complainant  for  a  loan 
of  five  hundred  dollars,  and  procured  the  assignment  of 
the  bond  and  mortgage  to  the  complainant  as  security  for 
the  loan,  then  the  security  in  the  hands  of  the  complain- 
ant would  be  vitiated',  because  they  would  be  destined  to 
enforce  a  contract  which  is  usurious.  Harrison  v.  Hannel^ 
5  TaunU  780.  But  the  complainant  holds  the  bond  and 
mortgage,  not  by  virtue  of  any  contract  he  made  with 
Meeker,  but  by  a  contract  he  made  with  Griffith,  and  this 
latter,  it  is  admitted,  was  not  usurious.  It  is  not  true  in 
fkct  that  the  complainant  loaned  the  money  to  Meeker 
under  a  contract  for  a  loan,  and  took  the  assignment  of 
the  bond  and  mortgage  as  his  security  for  the  loan.  The 
contract  between  the  complainant  and  Meeker  was,  that 
the  complainant  should  pay  to  Griffith  the  amount  due  on 
the  bond  and  mortgage,  and  for  such  advance,  take  an 
assignment  of  the  securities — and  the  complainant  did  so. 

But  it  is  said — is  not  this  an  evasion  of  the  statute  ?  It 
is  nothing  more  nor  less  than  this :  the  complainant  pro- 
cured an  assignment  of  the  bond  and  mortgage  by  paying 
thirty-five  dollars  less  than  was  due  upon  the  face  of  them. 
Is  that  usury  ?  It  is  a  well  established  principle,  that  if  a 
note  or  security  is  valid  when  made,  no  usurious  contract 
afterwards  between  the  parties  or  privies  will  affect  its 
validity.  If  a  bond  is  valid  at  the  time  it  is  made,  no 
subsequent  event  can  make  it  usurious.  Ferrall  v.  Shaev, 
1  iSr??/7?r/.  295,  Williams'  note.  The  sale  by  one  person,  of 
the  bond  of  another,  bona  fide  made,  at  any  rate  of  dis- 
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coant,  however  exorbitant,  ie  not  illegal.  Bidgeway  v. 
Brick^  decided  in  this  court  July  term,  1825.  No  eabse- 
quent  taking,  or  agreement  to  take  illegal  interest,  will 
invalidate  a  bond  or  other  security  originallj  free  from 
corruption ;  and  this  has  been  the  uniform  construction 
given  to  the  second  section  of  the  act  against  usuiy. 
Sloan  V.  Ihwers,  2  Green  510 ;  Knight  v.  Putnam^  8  Pick. 
184,  and  note  8,  page  185,  of  same  case. 

It  is  clear  then,  upon  well  settled  authority,  that  if  the 
complainant  had  procured  the  assignment  from  Griffith, 
at  a  discount  of  thirty-five  dollars  on  the  pnncipal  and 
interest  due  on  the  securities,  the  assignment  would  not 
have  been  usurious.  Does  it  make  any  difference  that, 
instead  of  receiving  this  bomis  from  Griffith,  he  received 
it  from  Meeker  ?  Suppose  Meeker  had  paid  Griffith,  in 
addition  to  the  legal  interest,  thirty-five  dollars,  in  consi- 
deration of  further  forbearance  in  calling  for  the  princi- 
pal, it  is  admitted  that  such  payment  would  not  have 
tainted  the  securities  with  usury.  There  was  a  valid  con- 
tract existing  between  Meeker  and  Griffith,  and  Meeker 
gave  the  complainant  thirly-five  dollars,  as  a  bonus^  for 
assuming  the  position  of  Griffith  in  the  contract  The 
complainant  then  contracted  with  Griffith ;  and  it  is  sud 
that  the  contract  made  between  the  complainant  and  Grif- 
fith is  vitiated  by  the  agreement  between  the  complainant 
and  Meeker,  which  induced  the  complainant  to  take  the 
assignment. 

I  think  it  is  very  clear  that  there  is  no  usury  in  this 
transaction,  and  that  the  complainant  is  entitled  to  his 
decree. 


0-A.SES 


ADJUDOKD    lir 


THE   COURT   OF   CHANCERY 


OF  THE  STATE  OF  NEW  JERSEY, 


MAY  TERM,  1867. 


Emort  Fowlbb  v8.  Babah  Roe. 

An  i^janetion  ought  not  to  be  continued  where  the  statements  of  the  bill  to 

sustain  it  are  improbable. 
Where  there  has  been  a  trial  at  law,  an  injunction  will  not  be  allowed  to 
stay  its  ezecntion  where  there  was  so  surprise  but  such  as  the  party  might 
hare  reasonably  anticipated. 
Where  the  bill  admits  that  the  complainant  has  no  means  of  establishing  his 
but  by  the  oath  of  the  defendant,  and  the  defendant  answers  and  de- 
iSae  (acts  of  which  discoTeiy  is  sought,  the  injunction  should  be  dis- 
•olTed. 


JR.  S.  Ghreen,  moves  to  dissolve  this  injunction. 

M.  BeasUy^  contra. 

Thb  Chancellob.  I  cannot  see  with  what  propriety 
this  injuaction  can  he  continued.  In  the  term  of  March, . 
1856,  of  the  Circuit  Court  of  •the  County  of  Mercer,  the 
defendant  commenced  an  ejectment  against  the  com- 
plainant, to  recover  the  possession  of  a  piece  of  land  of 
about  fifteen  acres.  In  the  term  of  January  last,  of  the 
Oircoit  Court,  the  cause  was  tried.    The  plaintiff  in 
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that  salt  showed  her  title,  as  against  the  defendant,  hj 
producing  a  deed  from  the  defendant  to  the  plaintiff, 
bearing  date  the  12th  day  of  April,  1848,  for  the  pre- 
mises in  question.  Judgment  was  given  for  the  plaintiff. 
This  injunction  was  obtained  to  prevent  the  defendant, 
who  was  the  plaintiff  in  the  ejectment,  from  taking  pos- 
session under  the  judgment  What  are  the  grounds  for 
the  interference  of  this  court  ? 

The  complainant  states,  in  his  bill,  that  the  deed  was 
executed,  and  came  to  the  possession  of  the  defendant 
under  the  following  circumstances.  That,  in  the  year 
1848,  he  had  it  in  contemplation  to  convey  the  property 
in  trust,  so  that  the  same  might  be  a  safe  and  sure  reli- 
ance for  himself  and  his  family ;  and  with  that  view,  he 
made  and  acknowledged  the  deed  to  the  defendant,  his 
mother  in  law ;  that  he  afterwards  changed  his  mind,  and 
concluded  he  would  not  deliver  it,  and  abandoned  the 
idea  entirely  of  making  a  deed  in  trust ;  that  some  time 
in  the  year  1848,  being  then  about  to  leave  home  for  a 
few  months,  he  put  some  of  his  papers,  and  among  them 
this  deed,  in  the  house  of  one  John  Roe,  the  father  of  the 
defendant,  for  safe  keeping,  and  that  while  he  was  absent, 
the  said  defendant,  as  he  believes,  got  access  to  his  papers, 
and  abstracted  this  deed ;  that  about  the  year  1852,  the 
complainant  heard  that  the  defendant  began  to  intimate 
that  she  had  a  title  to  the  premises,  and  that  he  went  to 
her,  and  inquired  of  her  whether  she  intended  to  set  up 
any  claim  to  his  property. 

Now,  certainly,  the  defendant  should  not  be  prevented 
from  enjoying  the  benefit  of  her  judgment  at  law  upon 
so  improbable  a  statement  as  this.  If  it  is  entitled  to.any 
confidence,  the  complainant  ought  not  to  have  tile  bene- 
fit of  it  upon  his  own  oath  alone.  His  own  statement  of 
such  a  case  does  not  justify  the  interference  by  injunction 
with  another's  rights.  There  are  so  many  improbabilities 
about  it,  that  a  court  ought  not  to  base  its  action  upon 
the  assumption  of  its  truth  solely  upon  the  complainant's 
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own  oath.  That  he  should,  for  an  honest  purpose,  have 
contemplated  conveying  the  property  in  trust  to  the  de- 
fendant, his  mother  in  law,  as  a  safe  and  sure  reliance  for 
himself  and  family,  is  indeed  possible ;  but  to  make  it 
assume  the  appearance  of  probability,  the  complainant 
should  have  stated  some  reason  why  it  was  necessary 
for  its  safety  and  security  that  he  should  have  made  such 
a  conveyance. 

The  next  point  in  the  statement  is  still  less  probable — 
that  when  he  was  about  leaving  home  for  a  few  months 
(instead  of  destroying  the  deed,  which  would  have  been 
consistent  with  his  resolution  of  abandoning  his  purpose 
of  creating  a  trust,)  he  should  have  placed  it,  not  in  the 
possession  of  any  individualy  but  in  the  hoicse  of  the  de- 
fendant's father,  for  safe  keeping.  The  improbabilities 
increase  with  his  history  of  the  transaction.  He  does  not 
pretend  that  he  made  any  inquiry  for  his  deed ;  but  he 
says,  in  1852,  he  heard  that  the  defendant  began  to  inti- 
mate that  she  had  a  title  to  the  premises.  Even  then  he 
made  no  inquiry  about  the  deed,  nor  did  he  remonstrate 
with  her,  or  upraid  her  for  the  unlawful  manner  by  which 
she  had  possessed  herself  of  it,  but  he  merely  went  to 
her,  and  inquired  of  her  whether  she  intended  to  set  up 
any  claim  to  his  property ;  and  he  was  satisfied  with  her 
assurance  that  she  did  not 

But  the  case  has  been  tried  at  law,  and  the  defendant 
has  obtained  judgment  Why  should  this  court  interpose 
to  stay  its  execution  ?  There  was  no  surprise  at  the  trial. 
The  complainant  knew  upon  what  title  the  defendant  re- 
lied. K  he  had  no  defence  at  law,  but  one  in  equity,  he 
should  have  resorted  to  this  court  before  trying  his  ex- 
periment before  a  legal  tribunal.  He  states  that  he  was 
without  sufficient  evidence  to  show  the  real  situation  of 
the  title ;  that  he  expected  to  be  able  to  prove  the  fact 
that  the  said  Sarah  came  surreptitiously  by  the  said  deed, 
but  he  was  unable  to  do  so,  and  that,  consequently,  the 
poesesBion  of  the  said  deed  by  the  said  Sarah  was  taken 
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as  prima  facie  evidence  of  a  delivery  of  the  deed  by  him 
to  her,  and  in  this  way  he  was,  by  surprise,  defeated  in 
the  suit.  Because  he  was  disappointed  in  not  being  able 
to  prove  enough  for  his  defence,  is  not  a  surprise  to  en- 
title him  to  the  interference  of  this  court  ? 

But  the  complainant  admits  he  has  no  means  of  esta- 
blishing his  case,  except  by  a  discovery  from  the  defend- 
ant. She  has  answered  the  bill,  and  has  denied  all  the 
charges  which  constitute  the  complainant's  equity.  The 
defendant  has  established  her  title  at  law,  and  should  not 
be  prevented,  while  this  controversy  is  pending,  from 
having  the  benefit  of  the  possession  of  the  property. 

The  injunction  must  be  dissolved  with  costs. 


John  H.  Van  Dtnb  vs.  John  H.  Yreeland  and  othen. 

Althoagh  a  demairer  admits  the  facta  of  the  bill,  the  agreement  being  io  pa* 
rol,  the  complaioant  is  entitled  to  the  benefit  of  the  statute  of  fraads,  \a\em 
the  part  perfomumee,  which  is  set  ap  to  avoid  its  operation,  is  of  a  cbancter 
to  have  that  legal  effect.  The  demnrrer  admits  the  parol  ugraemeot,  and  tt 
sists  that  it  is  not  such  a  parol  agreement  as  will  avoid  the  operation  of  the 
statate,  and  deprive  the  defendant  of  the  benefit  of  it  as  a  defence. 

A  defendant  may  answer  and  admit  the  parol  agreement;  bat  if,  at  the  same 
time,  be  insists  on  the  protection  of  the  statate,  no  decree  can  be  made  agaiotf 
him  merely  on  the  ground  of  the  admission  of  the  agreement.  A  demnrrer  it. 
in  effect,  the  same  as  an  answer  which  admits  the  parol  agreement,  but  claimi 
tbe  benefit  of  the  statute.  It  admits  the  agreement,  but  denies  the  right  of 
the  complainant  to  enforce  it. 

But  if  the  bill  alleges  such  a  part  performance  as  will  take  the  agreement  oat 
of  the  statute,  the  demurrer  is  such  an  admission  of  the  part  performance  u 
will  preclude  the  defendant  from  the  benefit  of  the  statute.  The  bill  mait 
state  the  facts  which  are  relied  upon  as  part  performance.  When  the  fact! 
are  admitted  by  the  demnrrer,  the  court  must  determine  whether  the  frett 
relied  upon  do  cunsiitute  part  performance. 

Where  a  Tatlier  mnkes  an  agreement  in  reference  to  his  infant  child,  from  which 
b(*uefits  are  ti)  accrue  In  the  child  upon  his  performance  of  the  agreemeot, 
after  performance,  the  child,  in  his  own  name,  may  file  hnbill  to  enforce  the 
■greemcuU  The  party  for  whose  benefit  the  agraemeot  b  to  be  perftnned. 
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aod  Mpeciany  if  any  valuable  portion  of  the  consideration  has  been  render- 
ed by  him,  has  the  legal  right  to  enforce  it  It  is  of  no  consequence  that  the 
promise  to  fulfil  it  was  not  made  directly  to  the  person  who  is  eutitled  to  re- 
muneration. It  is  enough  if  it  was  made  by  some  one  who  had  authority  to 
make  it  on  bis  behalf. 
The  Cither  of  an  infant  child  made  an  agreement  with  an  uncle  of  the  infant, 
at  the  uncle's  request,  to  this  effect,  that  the  uncle  should  take  the  infiint 
and  adopt  him  as  bis  own  child,  and  that  he  would  treat  him  as  his  own  son, 
and  that  the  property  be  should  have  should  be  given  to  the  child,  so  that  it 
sboald  belong  to  him  at  the  death  of  the  uncle  and  his  wife.  The  nncle  took 
the  child,  and  bad  him  baptized,  and  the  child  assumed  his  surname,  and  lived 
with  bim  twenty-five  years.  Held  that  the  child  might  maintain  his  biU 
upon  the  agreement  after  such  performance. 


Jacob  Vanatta  and   W.  Whelpley^  for  complainants. 

T.  LiUeU  and  Asa  Whitehead^  for  defendants. 

Thb  Chancellor.  The  bill  alleges  that  the  complain- 
ant was  twenty-three  jears  of  age  on  the  22d  day  of 
March,  1856,  and  that  his  mother  was  the  sister  of  the 
wife  of  John  H.  Yreeland,  one  of  the  defendants ;  that 
the  said  John  H.  Vreeland  and  his  wife  have  no  children ; 
that  they,  as  soon  as  the  complainant  was  born,  requested 
his  father  and  mother  to  let  them,  the  said  John  H.  Vree- 
land and  wife,  take  the  complainant,  and  permit  them  to 
adopt  and  keep  him  as  their  son ;  and  as  an  inducement 
for  then^  to  do  so,  they  promised  his  parents  to  treat  the 
complainant  as  their  own  son,  and  that  all  the  property 
they  had  should  be  given  to  the  complainant,  so  that  it 
should  belong  to  him  at  the  death  of  said  Vreeland  and 
his  wife. 

That  after  much  persuasion,  and  in  addition  to  the 
promise  aforesaid,  promising  the  complainant's  parents 
that  he  should  be  cared  and  provided  for  by  them  as  their 
own  should  have  been  cared  and  provided  for,  the  parents 
of  the  complainant  permitted  said  Vreeland  and  wife  to 
adopt  the  complainant  as  their  own  son,  and  accordingly, 
when  the  complainant  was  only  eight  weeks  old,  said 
Vreeland  and  his  wife  took  the  complainant  to  church, 
and  had  him  baptized  with  the  name  of  said  Vreeland ; 


8T2  CASES  IN  CHANCERY.  [Hat 

Vm  Dyne  v.  Vroeland. 

and  when  the  complainant  was  about  one  year  old,  thej 
took  him  to  their  own  house,  and  from  that  time  until  he 
was  about  twenty  years  of  age,  and  until  after  his  mar- 
riage, he  was  known  and  was  called  by  the  name  of 
John  H.  Vreeland. 

That  the  complainant  was  married  on  the  10th  of  April, 
1841,  and  that  he  continued  to  live  with,  and  worked  for 
said  Yreeland,  and  as  his  son,  from  the  time  he  first  went 
to  live  with  him  until  about  a  year  after  he  was  married; 
that  he,  about  a  year  after  he  was  married,  commenced 
housekeeping  adjoining  the  farm  of  said  Vreeland ;  bat 
he  continued  to  work  for  him  on  his  farm  all  the  time 
until  he  was  about  twenty-five  years  of  age,  and  after  that 
he  continued  to  work  for  said  Yreeland  until  the  spring 
of  the  year  1854,  since  which  time  he  has  not  worked  for 
said  Yreeland,  nor  been  required  to  do  so ;  that  while 
complainant  lived  with  Yreeland  and  wife,  he  called  them 
"father"  and  "mother,**  and  supposed  they  were  his  fa- 
ther and  mother,  and  did  not  know  to  the  contrary  until 
he  was  ten  or  twelve  years  of  age. 

That  when  the  complainant  was  about  eight  years  of 
age  the  said  Yreeland  was  in  ill  health,  and  was  about  to 
make  his  will,  but  before  doing  so,  he  sent  for  complain- 
ant's father;  that  he  inquired  of  his  father  whether  he  in- 
tended to  allow  the  complainant  to  remain  with  him  as 
his  son,  stating  that  he  was  about  making  his  will,  and  if 
the  complainant  was  permitted  to  remain  with  him  as  his 
son,  he  intended  to  devise  and  bequeath  to  him  all  his 
property ;  that  the  complainant's  father  then,  in  answer 
to  said  Yreeland,  replied,  in  substance  and  effect,  that  if 
he,  Yreeland,  intended  and  would  do  for  the  said  com- 
plainant as  he  had  promised,  he,  the  complainant's  father, 
did  not  intend  to  take  the  complainant  away,  and  never 
had,  and  thereupon  said  Yreeland  told  the  complainant's 
father  that  he  did  intend  to  do  for  the  complainant  as  he 
promised  when  he  first  took  him. 

That  complainant  is  informed,  and  believes,  that  near 
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to  the  time  of  the  said  interview,  the  said  Vreeland  did 
make  and  execute,  in  due  form  of  law,  a  will,  by  which  he 
devised  and  bequeathed  to  the  complainant  all  his  pro- 
perty, providing  for  his  wife,  but  after  her  death  with  re- 
mainder to  the  complainant ;  that  when  the  complainant 
was  about  sixteen  years  of  age,  his  father  asked  said  Vree- 
land whether  the  complainant  had  not  better  learn  a 
trade,  to  which  said  Vreeland  replied,  that  there  was  no 
use  in  the  complainant's  doing  so ;  that  he  could  not 
spare  the  complainant,  nor  put  any  one  in  his  place,  for 
two  hundred  dollars  a  year,  who  would  do  as  well  at  his 
work  and  business ;  and  that  he,  said  Vreeland,  would  see 
that  the  complainant  had  enough,  and  was  better  pro- 
vided for  than  if  he  learned  a  trade. 

That  the  father  of  the  complainant,  relying  upon  the 
agreement  with  Vreeland,  shortly  before  his  death,  made 
his  will,  bearing  date  October  8d,  1842,  by  which  he  gave 
his  wife  his  property  during  her  life,  or  widowhood,  and 
divided  the  remainder  thereof  among  all  his  children,  ex- 
cepting the  complainant,  to  whom  nothing  was  given  ; 
that  the  value  of  his  father's  estate  was  about  87000  ;  that 
complainant  had  six  brothers  and  one  sister,  and  the  only 
reason  why  a  share  of  the  property  was  not  given  to  com- 
plainant was  in  consequence  of  the  repeated  promises  and 
assurances  aforesaid  of  said  Vreeland,  and  that  he  stated 
this  as  his  reason  to  the  scrivener  who  drew  the  will ;  that 
the  complainant's  father  died  in  October,  1842,  without 
revoking  or  altering  his  said  will. 

That  the  said  Vreeland  not  only  gave  to  the  complain- 
ant's father  the  promises  and  assurances  aforesaid,  but  he 
did  also  frequently  make  like  promises  and  assumnces  to 
the  complainant  himself,  from  the  time  he  was  sixteen 
years  of  age  until  the  year  1854 ;  and  the  complainant  be- 
lieved in  and  relied  upon  those  promises  and  assurances, 
and,  in  consideration  thereof,  lived  with  and  worked  for 
the  said  Vreeland,  and  endeavored,  to  the  best  of  his  pow- 
er and  ability,  faithfully  and  devotedly  to  serve  him,  and 
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to  deport  himself  in  all  respects  as  a  dutiful  son  should 
towards  his  father ;  and  until  after  the  second  marriage  of 
the  said  Vreeland,  the  service  and  conduct  of  the  com- 
plainant towards  said  Vreeland  were  satisfactory  to  him, 
and  he  frequently  expressed  his  approbation  of  the  con- 
duct of  the  complainant. 

That  between  the  years  1823  and  1843,  said  Vreeland 
made  two  different  wills,  by  both  of  which,  after  making 
provision  for  the  support  of  his  wife  during  her  lifetime, 
he  bequeathed  nearly  all  the  remainder  of  his  property  to 
the  complainant. 

That  on  or  about  the  4th  of  January,  1843,  the  said 
Vreeland  made  and  executed  another  will,  by  which  he 
gave  legacies  to  two  persons,  amounting  to  fifty-one  dol- 
lars, bequeathed  some  personal  property  to  the  complain- 
ant, the  residue  to  his  then  wife,  and  gave  to  the  com- 
plainant all  his  lands  and  real  estate,  after  the  death  of  his 
said  wife,  subject  only  to  the  payment  of  nine  dollars, 
annually,  to  the  Dutch  church,  subject  to  certain  condi- 
tions, upon  the  happening  of  which  the  said  annuity 
should  cease ;  that.in  the  said  last  will,  the  said  Vreeland 
calls  the  complainant  "  my  adopted  son,  John  Henn-  V. 
Van  Dyne,**  and  "  my  beloved  adopted  son,  John  Jlenry 
V.  Van  Dyne,  the  son  of  Nicholas  M.  Van  Dyne.** 

That  subsequently,  but  before  the  death  of  his  wife 
Racbael,  the  said  Vreeland  made  another  will,  by  which 
he  made  some  changes  from  his  other  wills  to  different 
logatees,  but  no  change  as  regards  the  complainant ;  that 
shortly  after  the  death  of  his  said  wife  Rachacl,  the  said 
Vreeland  made  another  will,  by  which  he  devised  and  be- 
queathed to  the  complainant  all  his  real  and  personal  es- 
tate, excepting  some  small  bequests  to  others,  not  amount- 
ing in  the  aggregate  to  over  one  hundred  dollars,  and 
which  said  last  will  is  still  in  possession  of  said  Vreeland. 

That  in  the  month  of  September,  1849,  the  said  Vree- 
land intermarried  with  one  Maria  Ackerson,  a  widow, 
and  shortly  after  said  marriage    said  Vreeland  made 
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another  will,  by  which,  as  said  Vreeland  informed  the 
complainant,  after  providing  for  the  payment  to  his  said 
wife  of  a  certain  sum  yearly,  during  her  natural  life  or 
widowhood,  for  her  support,  he  gave  to  the  complainant 
the  residue  of  his  property,  excepting  one  or  two  small 
and  unimportant  legacies. 

That  about  a  year  after  his  second  marriage,  the  said 
Vreeland  made  another  will,  by  which  he  gave  nothing 
whatever  to  the  complainant ;  and  that  about  the  spring 
of  the  year,  1854,  said  Vreeland  made  another  will,  by 
which  he  left  none  of  his  property  to  the  complainant ; 
that  since  the  year  1853,  said  Vreeland  made  several 
other  wills  besides  those  particularly  mentioned,  in  all  of 
which  wills,  which  were  made  prior  to  his  second  mar- 
riage, he  devised  and  bequeathed  to  the  complainant  the 
principal  part  of  his  property. 

That  the  complainant  lived  on  the  most  intimate  and 
friendly  terms  with  said  Vreeland  up  to  the  time  of  Vree- 
laud's  second  marriage;  that  said  Vreeland  received  the 
exclusive  services  of  the  complainant  from  the  time  he 
was  able  to  work  until  he  was  twenty-five  years  old,  and 
continued  to  work  for  him,  and  do  his  business  until  he 
was  thirty-three  years  old ;  that  the  complainant  never 
went  to  school,  but  was  all  his  time  employed  in  working 
on  the  farm  of  said  Vreeland,  performing  the  duties  and 
work  of  a  common  laborer,  and  never  received  any  pe- 
cuniary compensation  for  his  services. 

That  in  a  few  months  after  the  second  marriage  of  said 
Vreeland,  his  manner  towards  the  complainant  became 
changed,  and  he  did  not  exhibit  the  same  kindness  of 
feelings  or  confidence  towards  the  complainant  as  there- 
tofore ;  that  this  change  of  conduct  was  owing  entirely 
to  a  hostile  feeling  which  his  second  wife,  soon  after  her 
entrance  in  the  family,  entertained  towards  the  complain- 
ant; that  notwithstanding  this  change^of  feeling  towards 
complainant,  he  remained  with  said  Vreeland  up  to  1854, 
when  he  left  him ;  that  there  never  was  any  open  rap- 
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ture  between  said  Yreelaud  and  eomplaiuant,  and  com- 
plainant continued  to  hold  oat  that  it  was  his  intention 
to  leave  the  complainant  all  his  property ;  that  said  Vree- 
land  is  now  about  sixty-seven  years  of  age,  and  much 
broken  down  in  mind  and  body. 

That  the  present  wife  of  said  Vreeland  had,  by  her 
iirst  husband,  three  children,  two  sons  and  one  daughter; 
that  the  said  daughter  intermarried  with,  and  is  now  the 
wife  of  John  T.  Brickell,  one  of  the  defendants ;  that 
from  the  year  1849,  said  Brickell  and  wife  were  frequent 
visitors  of  said  Vreeland*s  family,  and  were  informed  bv 
said  Vreeland,  and  well  understood  the  relationship  exist- 
ing between  said  Vreeland  and  the  complainant,  and  the 
agreement  on  the  part  of  Vreeland  to  give  complainant 
all  his  property. 

That,  on  or  about  the  8th  of  ITovember,  1854,  for  the 
fraudulent  purpose  of  depriving  the  complainant  of  the 
benefit  of  the  said  agreement  with  the  said  Vreeland,  the 
said  Vreeland  and  wife  executed  and  delivered  to  the 
said  Brickell  and  wife  a  deed,  by  which  said  Vreeland 
and  wife  conveyed  all  said  Vreeland*s  real  estate  to  said 
Brickell  and  wife,  to  their  heirs  and  assigns  for  ever; 
that  said  Vreeland  owned  the  said  real  estate  long  before 
the  complainant  went  to  live  with  him ;  that  he  has  ac- 
quired no  property  since ;  that  the  said  real  estate  so  con- 
veyed is  worth  at  least  98^00. 

That  the  consideration  mentioned  in  the  said  deed  is 
96000 ;  that  no  part  of  the  said  consideration  has  been 
paid,  nor  in  any  way  secured  to  be  paid,  but  that  it  is  the 
understanding  between  the  parties  to  the  said  deed  that 
the  consideration  expressed  in  said  deed  should  not,  or 
any  part  thereof,  be  required  to  be  paid ;  that  at  the  time 
of  the  delivery  of  the  deed,  the  said  Brickell  executed 
and  delivered  to  said  Vreeland  a  lease  of  said  real  estate 
described  in  said  deed  for  the  natural  life  of  said  Vree- 
land and  wife,  and  the  survivor,  for  a  small  nominal  rent, 
aad  that  such  lease  was  the  only  consideration  given,  or 
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agreed  to  be  given,  for  the  real  estate  so  conveyed ;  that 
after  said  conveyance,  Brickell  and  wife  moved  on  the 
farm,  and  give  out  that  they  are  working  it  on  shar  e  b 
that  at  the  time  of  said  conveyance,  Vreeland  had  but 
little  personal  property,  except  what  was  about  the  farm, 
one  half  of  which  he  sold  to  said  Brickell;  that  in  1855, 
when  the  assessor  called  upon  said  Vreeland  to  assess 
him  for  taxes,  he  told  the  assessor  that  all  the  property 
he  had  was  $600,  and  for  that  amount  only  he  was  as- 
sessed ;  that  he  further  told  him  he  had  received  nothing, 
and  was  to  receive  nothing  for  his  farm. 

The  bill  charges  that  the  conveyance  was  made  by 
Vreeland  and  wife,  and  was  accepted  by  Brickell  and 
wife  for  the  purpose  of  defrauding  complainant,  and  of 
depriving  him  of  the  benefit  of  the  agreement  made  on 
his  behalf  with  said  Vreeland ;  that  said  Vreeland  de- 
clares  he  will  not  fulfil  said  agreement ;  that  he  has  dis- 
posed of  his  property  for  the  purpose  of  placing  it  out  of 
his  power  to  do  so.  It  concludes  with  the  following 
prayer,  that  the  said  Brickell  and  wife  may  be  decreed  to 
be  trustees  to  hold  the  laud  during  the  lives  of  Vreeland 
and  wife  for  their  use  and  benefit,  and,  upon  the  death  of 
the  survivor,  to  convey  the  same  in  fee  simple  to  the 
complainant,  or  that  the  said  deed  to  Brickell  and  wife, 
as  against  the  complainant,  may  be  decreed  fraudulent, 
and  that  they  may  be  required  to  reconvey  the  said  lands 
to  the  said  Vreeland,  and  the  said  Vreeland  be  decreed 
to  dispose  of  said  lands,  when  thus  reconveyed,  in  such 
manner  that  said  lands  will,  at  the  death  of  the  said 
Vreeland,  go  to,  vest  in,  and  belong  to  the  complainant 
in  fee  simple ;  or  if  the  court  should  be  of  opinion  that 
the  complainant  is  not  entitled  to  either  of  the  reliefs 
aforesaid,  that  in  that  ease  the  damages  which  the  com- 
plainant has  sustained  by  reason  of  said  Vreeland's  re- 
fusing to  perform  his  part  of  said  agreement  may  be  as- 
certained and  determined  in  such  manner  as  this  court 
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may  direct,  and  that  the  damages,  wheu  ascertained,  may 
be  decreed  to  be  a  lien  upon  the  said  lands,  &c. 

To  this  bill  the  defendants  have  demurred.  All  the 
facts  are  admitted  by  the  demurrer,  and  must  be  taken 
as  true.  The  agreement  upon  which  the  bill  is  founded 
was  in  parol,  but  its  performance,  or  part  performance,  is 
set  up  to  avoid  the  statute.  Although  the  demurrer  ad- 
mits the  facts  of  the  bill,  the  agreement  being  in  parol, 
the  complainant  is  entitled  to  the  benefit  of  the  statute, 
unless  the  part  performance,  which  is  set  up  to  avoid  its 
operation,  is  of  a  character  to  have  that  legal  efiect.  The 
demurrer  admits  the  parol  agreement,  and  insists  that  it 
is  not  such  a  parol  agreement  as  will  take  the  case  out  of 
the  operation  of  the  statute  of  frauds,  and  deprive  the 
defendant  of  the  benefit  of  it  as  a  defence.  A  defendant 
may  answer  and  admit  the  parol  agreement ;  but  if,  at 
the  same  time,  he  insists  on  the  protection  of  the  statute, 
no  decree  can  be  made  against  him  merely  on  the  ground 
of  the  admission  of  the  agreement.  A  demurrer  is  in 
eilect  the  same  as  an  answer,  which  admits  the  parol 
agreement,  but  claims  the  benefit  of  the  statute.  It  ad- 
mits the  agreement,  but  denies  the  right  of  the  complain- 
ant to  enforce  it.  But  if  the  bill  alleges  such  a  part  per- 
formance as  will  take  the  agreement  out  of  the  statute, 
the  demurrer  is  such  an  admission  of  the  part  perform- 
atice  as  will  preclude  the  defendant  from  the  benefit  of 
the  statute.  The  bill  must  state  the  facts  which  are  re- 
lied upon  as  part  performance.  When  the  facts  are  ad- 
mitted by  the  demurrer,  the  court  must  determine 
whether  the  facts  relied  upon  do  constitute  part  perform- 
ance. 

In  this  case,  if  the  agreement,  which  is  the  ground  of 
the  bill,  is  of  such  a  character  as  could  be  enforced  by 
either  party  if  it  were  in  writing,  then,  I  think,  there 
can  be  no  doubt  but  that  there  has  been  such  a  part  per- 
formance in  this  case  by  the  complainant  as  will  take  the 
agreement  out  of  the  operation  of  the  statute.    The  bill 
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alleges  that  the  agreement  has  been  fallj  performed  by 
the  father  of  the  complainaDt,  one  of  the  parties  by  whom 
it  was  made,  and  by  the  complainant,  upon  whom  it  im- 
posed certain  duties  and  obligations.  The  facts  stated 
show  that  the  complainant  and  his  father  have  performed 
their  part  of  the  agreement  as  fully  as  such  an  agreement 
could  be  performed.  There  is  nothing  more  for  them  to 
do.  The  complainant  cannot  be  denied  his  redress  by  the 
mere  interposition  of  the  statute.  The  question  is,  is  it 
an  agreement  of  a  character  which  can  be  enforced  in 
equity  ? 

It  is  objected  that  this  agreement  cannot  be  enforced 
by  the  complainant,  because  he  was  not  a  party  to  it.  But 
he  was  the  party  for  whose  benefit  the  agreement  was 
made.  All  the  advantages  of  the  agreement  were  to  ac- 
crue to  him.  The  consideration  was  but  partially  paid  by 
his  father :  the  most  valuable  portion  of  it,  and  that  most 
beneficial  to  the  defendant,  Vreeland,  has  been  rendered 
by  the  complainant  himself.  The  party  for  whose  benefit 
the  agreement  is  to  be  performed,  and  especially  if  any 
valuable  portion  of  the  consideration  has  been  rendered 
by  him,  has  the  legal  right  to  enforce  it.  It  is  of  no  con- 
sequence that  the  promise  to  fulfil  it  was  not  made  di- 
rectly to  the  person  who  is  entitled  to  the  remuneration. 
It  is  enough  if  it  was  made  by  some  one  who  had  author- 
ity to  make  it  on  his  behalf.  Oddham  v.  Litchfordy  2  Vem. 
506 ;  Devenigh  v.  BaineSy  Free,  in  CL,  case  3 ;  Benton  v. 
FooUy  1  Ventres  318 ;  Schermerhofm  v,  Vanderheyden^  1  J. 
JR.  139.  I  think  this  suit  is  rightly  brought  by  the  com- 
plainant. 

Is  the  complainant  entitled  to  any  relief  upon  the  ease 
made  by  the  bill  ?  The  case  is  a  very  peculiar  one,  and 
has  its  difiEiculiies.  The  complainant  has  been  greatly 
wronged.  He  has  devoted  the  prime  of  his  life  to  the 
service  of  the  defendant,  Vreeland.  He  served  him 
twenty-five  years,  upon  the  faith  of  an  agreement,  made^ 
at  the  solicitation  of  the  defendant,  with  the  complain- 
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ant'8  father,  that  for  such  service  the  complainant  should 
be  provided  for,  at  the  defendant's  death,  as  his  own  son. 
He  was  deprived  of  a  participation  in  his  father's  pro- 
perty upon  the  assurances  of  the  defendant,  made  to  that 
father,  that  he  need  make  no  provision  for  his  son,  be- 
cause the  defendant,  in  fulfilment  of  his  agreement, 
would  stand  towards  him  in  the  place  of  his  parent,  and, 
as  he  had  stipulated,  would  provide  for  him  by  will.  He 
received  the  complainant  into  his  family  upon  the  terms 
of  the  agreement,  and  the  services  of  the  complainant 
were  rendered,  and  were  accepted  upon  the  expectation 
of  that  agreement's  being  carried  out  in  good  fiaith.  The 
defendant  has  repeatedly  acknowledged  his  obligation  to 
fulfil  the  agreement,  by  making  diflTerent  wills,  from  time 
to  time,  in  accordance  with  its  provisions  and  the  under- 
standing of  the  parties.  He  has  verbally  renewed  the 
agreement  frequently  with  the  complainant,  and  induced 
him  to  continue  his  services,  assuring  him  that  the  fulfil- 
ment of  the  agreement  by  him  should  be  a  reward  to  the 
complainant  for  his  fidelity.  For  twenty-five  years  the 
defendant  accepted  the  services  of  the  complainant,  upon 
the  understanding  that  the  agreement  was  the  basis  of  the 
relationship  existing  between  them.  Now  the  defendant, 
for  the  sole  purpose  of  defrauding  the  complainants,  has 
fraudulently  put  out  of  his  hands  all  of  his  property  out 
of  which  he  was  to  make  the  provision  which  he  had 
stipulated  to  make  by  the  agreement. 

Why  should  not  the  complainant  have  redress?  ItiB 
said  the  character  of  the  agreement  is  such  that  the  court 
ought  not  to  entertain  a  bill  upon  it.  There  is  no  con- 
sideration of  public  policy  which  should  forbid  the  court's 
countenancing  such  an  agreement.  Considering  the  situ- 
ation of  the  parties,  and  their  circumstances  in  life,  it  was 
beneficial  to  all  parties,  and  cannot  be  considered  as  inju- 
dicious or  unreasonable.  The  father  made  a  beneficial 
arrangement  for  his  offspring,  and  Vreeland's  aflections 
were  satisfied  by  the  adoption  of  a  son.    The  agreement 
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is  alleged  to  have  been  unreasouable,  because  it  deprived 
Vreeland  of  the  free  disposal  of  his  property.  But  this 
is  not  so.  It  provided  him  with  a  son,  and  only  obligated 
him,  in  the  disposal  of  his  property,  to  make  such  provi- 
sion for  the  child  of  his  adoption  as  might  reasonably  be 
expected  from  parental  obligation  and  afiection.  There 
was  nothing  unnatural,  situated  as  he  was,  in  his  assum- 
ing such  an  obligation,  and  of  his  making  the  complainant 
the  object  of  his  affections.  It  did  not  deprive  the  de- 
fendant of  the  power  of  disposing  of  his  property  as  he 
might  see  fit  for  his  own  comfort  and  benefit.  Johnston  v. 
Hubbdj  2  StaL  335  ami  cases;  Gregor  v.  Kempy  5  Swans. 
404.  Complaint  is  not  now  made  that  he  has  so  disposed 
of  his  property,  but  that  he  has  disposed  of  it,  by  putting 
it  out  of  his  hands,  for  the  sole  purpose  of  defrauding  the 
complainant,  and  of  depriving  him  of  the  benefit  of  the 
agreement.  It  is  said  that  the  agreement  is  not  mutual, 
because  Vreeland  could  not  enforce  it.  But  it  is  too  late 
for  a  pai*ty  who  has  accepted  the  performance  of  an  agree- 
ment from  the  other  party,  and  has  induced  him  to  per- 
form his  part  of  it,  to  raise  the  objection  that  he  is  not 
bound  by  the  agreement,  because  he  could  not  enforce 
tlmt  performance  if  it  had  been  refused.  It  is  further  said, 
that  the  couii;  ought  not  to  entertain  a  bill  upon  such  an 
agreement,  because  of  the  embarrassments  that  exist  in 
the  court's  enforcing  its  specific  performance.  But  the 
court  must  dispose  of  this  objection  according  to  the  em- 
barrassments existing  at  the  time  its  jurisdiction  is  in- 
voked. K,  at  such  time,  the  execution  of  the  agreement 
is  so  surrounded  by  difficulties  that  they  cannot  be  sur- 
mounted without  the  court's  doing  real  injustice  to  one  of 
the  parties,  and  without  making  its  execution  burthen- 
some  and  oppressive,  the  court,  in  view  of  such  conse- 
quences, may  properly  refuse  to  interfere. 

It  appears  to  me  that  no  difficulty  exists,  in  this  case, 
to  the  court's  affording  to  the  complainant  adequate  re- 
lief without  doing  the  least  injury  to  any  of  the  defend- 
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ants.  The  pleadings  admit  that  Yreeland  and  his  wife 
have  conveyed  the  property  to  Buekell  and  his  wife  for  a 
nominal  consideration ;  that  the  conveyance  was  made 
and  accepted  for  the  fraudulent  purpose  of  defeating  the 
agreement ;  and  that,  for  a  nominal  consideration,  Bock- 
ell  and  his  wife  have  given  to  Vreeland  and  his  wife  a 
lease  of  the  property  during  their  lives.  A  decree  of  this 
court,  declaring  Buekell  and  wife  trustees  to  hold  the  pro- 
perty during  the  lives  of  Vreeland  and  wife  for  their 
benefit,  and  after  the  death  of  the  one  that  survives  to 
convey  the  property  to  the  complainant,  will  injure  no 
one,  and  will  secure  to  the  complainant  the  benefit  of  the 
agreement.  It  will  work  no  injury  to  Buekell  and  wife. 
They  paid  nothing  for  the  property,  and  cannot  complain 
that  they  are  deprived  only  of  the  opportunity  of  reaping 
the  fruits  of  their  fraud.  It  can  do  no  injury  to  Vreeland 
and  wife,  for  it  secures  to  them  all  the  interest  they  have 
in  the  property — its  enjoyment  during  their  lives.  But  it 
is  not  necessary  for  me  to  decide  now  to  what  specific 
relief  the  complainant  is  entitled.  It  is  enough  for  me  to 
be  able  to  see  that  a  decree  can  be  made  without  serious 
detriment  to  any  of  the  parties.  Further  consideration 
may  suggest  a  better  and  more  appropriate  remedy.  The 
demurrer  must  be  overruled  with  costs. 


Thb  Somerset  County  Building  Loan  and  Savings  As- 
sociation vs.  Albert  Camman  and  Mary  L.  Vandbb- 

VERE. 

Aft  tfi  parties  whii  are  neceftsary.  Hosband  and  wife  gave  a  bond  aod  morV 
gage  oil  the  property  of  the  wife  to  secure  the  bond.  The  hnsbaod  died. 
On  a  bill  to  furtfclose  the  mortgnge,  neither  the  heirs  at  law  nor  Uiepenooal 
represeutative  of  the  Uutband  are  neee»$ary  partiea^ 


• 
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C^ary.  ConstractioD  pat  upon  a  bond  given  to  a  bnilding  loan  aaaociation  in 
ooDoection  with  the  articles  of  the  association. 


A,  V.  Voorhees  and  G,  JB.  Brown^  for  complainaDtfi. 
F.  T,  Frelinghuysenj  for  defendants. 

Thb  Chancellor.  This  bill  is  brought  upon  a  mort- 
gage, given  by  Maria  L.  VanderverCy  one  of  the  defend- 
ants, and  her  late  husband,  John  S.  Vandervere^  since  de- 
ceased, to  "  the  Somerset  County  Building  Loan  and  Savings 
Association"  The  defendants  have  put  in  a  joint  and 
several  answer,  and  insist  that  the  necessary  parties  are 
not  before  the  court,  and,  as  a  defence  against  the  rights 
of  the  complainants  to  relief,  set  up  the  defence  of  usury. 

-As  to  the  parties  to  the  suit,  it  is  insisted  that  the  heirs 
at  law  of  John  L.  Vandervere  should  have  been  made  de- 
fendants. The  title  to  the  mortgaged  premises  was,  at  the 
time  of  the  execution  of  the  mortgage,  in  3Iaria  L,  Van- 
derverCy  and  has  not  been  changed.  Her  husband  had  no 
interest  in  the  premises,  except  in  right  of  his  wife,  and 
of  course  his  heirs  at  law  can  have  no  interest  in  any 
question  that  can  arise  upon  tlio  mortgage.  The  only 
question  that  could  possibly  be  made  would  be,  whether 
the  personal  representatives  of  the  husband  are  not  ne- 
cessary parties,  on  the  ground  of  their  being  interested 
in  taking  the  account  of  what  may  be  due  upon  the  bond 
given  by  the  decedent.  But  in  Vreeland  v.  Loubat  and 
CoUenelt  (1  G.  C.  R.  104),  it  was  decided  that  a  mortgagor 
who  had  disposed  of  the  equity  of  redemption  in  the 
mortgaged  premises  was  not  a  necessary  party  to  a  bill 
of  foreclosure,  and  that  the  account  might  be  taken  with- 
out him.  This  authority  must  govern  me,  though  I 
naigbt  have  decided  diflferently  if  the  question  was  a  new 
one.  The  personal  representatives  of  Vandervere  can  have 
no  more  interest  in  taking  the  account  in  this  case  than 
a  mortgagor  has  after  he  has  parted  with  his  interest  in 
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the  mortgaged  premises.    I  think  all  who  are  necessaiy 
parties  to  the  suit  are  before  the  court. 

Was  the  coutract  usurious?  John  S.  Vandervere,  as 
trustee  for  his  wife,  was  a  stockholder  to  the  amount  of 
three  shares  in  the  association.  He  made  a  loan  of  six 
hundred  dollars,  for  which  he  gave  a  premium  of  sixty- 
six  dollars,  and  received  from  the  association,  in  cash, 
five  hundred  and  thirty-four  dollars.  No  objection  is 
made  as  to  the  premium,  or  bonus^  for  the  loan.  The  act 
of  the  legislature,  under  which  the  association  was  organ- 
ized, confines  the  loaning  of  money  to  the  members,  and 
declares  that  no  premium  given  for  priority  of  loan  shall 
be  deemed  to  be  usurious.  The  premium  was  taken  in 
conformity  to  the  law,  and  cannot,  therefore,  aflfect  the 
validity  of  the  transaction. 

In  order  to  understand  the  particular  in  which  the  an- 
swer sets  up  that  the  contract  was  usurious,  let  us  see 
what  the  contract  is.  The  loan  was  six  hundred  dollars, 
and  the  money  advanced  by  the  association  was  equiva- 
lent to  that  sum.  By  law,  the  lenders  had  a  right  to  have 
that  amount  secured  to  them  for  any  period  of  time,  and 
while  they  forbore  payment,  to  demand  and  have  a  rate 
of  interest  not  exceeding  six  per  cent,  annually.  The  bill 
does  not  allege  that,  at  the  time  the  money  was  loaned, 
any  particular  amount  of  interest  was  agreed  upon  be- 
tween the  parties.  It  is  admitted,  by  both  parties,  that 
the  bond  and  mortgage  express  the  true  character  and 
terms  of  the  contract.  Both  appeal  to  the  contract,  as  it 
appears  in  the  bond;  one  insisting  that  it  exhibits  a 
valid  and  lawful  contract,  the  other  that  it  has  the  im- 
press of  usury  upon  its  face.  We  must  look,  therefore, 
at  the  bond ;  and  the  legal  construction  put  upon  it  most 
determine  the  issue  which  is  raised  by  the  pleadings. 

The  penalty  of  the  bond  is  in  the  usual  form  of  money 
bonds,  and  is  for  the  sum  of  twelve  hundred  dollars.  The 
condition  is  in  the  following  language :  "  The  condition 
of  this  obligation  is  such,  that  if  I,  the  above  bounden 
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obligor,  ray  heirs,  executors,  or  administrators,  shall  pay, 
or  cause  to  be  paid,  to  the  said  the  Somerset  County 
Bailding  Loan  and  Savings  Association,  or  their  suc- 
cessors or  assigns,  the  sum  of  three  dollars  per  month, 
the  first  payment  to  be  made  on  or  before  the  second 
Tuesday  of  June  next  ensuing  the  date  hereof,  and  all 
subsequent  monthly  payments  to  be  made  on  or  before 
the  second  Tuesday  of  each  successive  month  thereafter, 
to  continue  until  the  termination  of  the  association  afore- 
said, whereof  I,  the  said  obligor,  am  trustee  for  Maria  L. 
Vandervere,  my  wife,  who  is  a  member,  as  by  reference 
to  the  articles  whereof,  signed  by  me  as  such  trustee,  will 
more  fully  appear;  and  also  all  fines  which  shall  be 
charged  against  me  as  trustee,  pursuant  to  the  said  articles 
of  association,  during  the  period  aforesaid ;  and  also  shall 
keep,  or  cause  to  be  kept,  all  other  covenants,  promises, 
and  agreements  entered  into  by  me,  as  such  trustee,  for 
her  with  the  said  association,  according  to  the  true  intent 
and  meaning  of  the  aforesaid  articles  of  association,  then 
this  obligation  to  be  void,  otherwise  to  be  and  remain  in 
fall  force  and  virtue." 

What  is  the  legal  construction  of  this  instrument  ? 
When  and  how  is  the  principal  money  to  be  paid,  and 
what  interest  for  forbearance  is  the  obligor  to  pay,  or 
what  covenants  or  contracts  or  duties  to  perform  and 
fulfil,  as  an  equivalent  for  the  interest  of  the  money  ?  It 
appears  to  me  that  the  legal  construction  of  this  instru- 
ment is  very  clear :  and  yet  my  views  are  entirely  at  va- 
riance with  those  of  both  the  complainants'  and  defend- 
ants' counsel.  The  question  is  not,  what  the  parties  nieantj 
or  what  construction  thet/  meant  to  put  on  the  writing  ? 
but,  what  does  the  writing  itself  mean,  and  how  does  the 
lau)  construe  it  ?  are  the  questions  which  the  court  must 
answer,  and  which  must  determine  the  rights  of  the  par- 
ties. 

The  complainants  insist  that  the  monthly  payments  of 
three  dollars  was  the  interest  upon  the  money  loaned^ 
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and  that  the  principal  was  intended  to  be,  and  would  be 
paid,  in  a  certain  period  of  time,  by  the  obligor's  falfilU 
ing  the  other  conditions  mentioned  in  the  obligation,  to 
wit,  by  paying  all  fines  which  should  be  chained  against 
him,  and  by  keeping  all  covenants,  promises,  and  agree- 
ments entered  into  by  the  obligor  with  the  association 
during  the  continuance  of  the  association.  What  those 
fines  are,  and  what  are  the  covenants,  promises,  and  agree- 
ments referred  to,  it  is  insisted  that  the  articles  of  the 
association  must  determine,  and  that  a  reference  to  them 
is  proper,  because  they  are  made  a  part  of  the  obligation. 

The  defendants  put  a  different  construction  upon  the 
condition  of  the  bond.  They  insist  that  the  monthly 
payments  of  three  dollars  are  payments  upon  the  princi- 
pal ;  and  yet  that,  notwithstanding  these  monthly  pay- 
ments upon  the  principal,  the  obligation  binds  the  obli- 
gor to  pay  the  interest  on  the  whole  sum  of  six  hundred 
dollars,  until,  by  the  monthly  payments  of  three  dollars, 
the  six  hundred  dollars  shall  be  paid  off. 

Both  of  these  constructions,  as  well  that  put  upon  the 
writing  by  the  complainants,  as  the  one  for  which  the  de- 
fendants contend,  make  interest  payable  on  the  sum  of 
|600.  The  complainants  consider  the  three  dollars  month- 
ly as  the  payment  of  interest  The  defendants  consider 
that  the  obligor  is  bound,  independent  of  the  monthly 
payments  of  three  dollars,  to  pay  an  annual  interest  of  six 
per  cent  on  the  |600.  Now,  I  do  not  see  how  a  conetmc- 
tion  can  be  put  upon  this  obligation  to  make  it  draw  in- 
terest. The  obligation  does  not  call  for  interest  It  men- 
tions no  specific  sum  as  the  principal  upon  which  an  in- 
terest can  be  calculated.  It  does  not  appear,  anywhere 
upon  the  face  of  the  obligation,  that  the  sum  of  six  hun- 
dred dollars  is  the  amount  which  the  obligor  owes,  or 
which  he  is  to  pay.  The  only  money  it  binds  him  to  pay 
is  three  dollars  monthly*  It  does  not  say  that  the  three 
dollars  shall  be  paid  until  such  m9nthly  payments  shall 
pay  off  six  hundred  dollars,  nor  does  it  say  that  the  oUi- 
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gor  shall  be  privileged  to  cancel  his  bond  by  paying  the 
sum  of  |600 ;  bat  the  obligation  binds  himself  to  pay 
three  dollars  monthly,  which  payments  shall  continue  un- 
til the  termination  of  the  association.  To  ascertain  when 
that  termination  is  to  be,  we  must  look  to  the  articles  of 
association,  to  which  reference  is  made  by  the  parties  in 
the  bond.  We  there  find  that,  when  every  stockholder 
shall  have  received  a  loan,  such  as  was  made  to  this  obli- 
gor, of  two  hundred  dollars  for  their  several  share  or 
shares  of  stock,  or  when  the  whole  of  the  funds  of  the 
association  (including  the  securities  for  the  loans)  shall  be 
sufficient  to  divide  to  each  share  of  stock  the  sum  of  two 
hundred  dollars,  then  the  association  shall  determine  and 
close.  When  that  period  arrives,  then  all  the  stockhold- 
ers who  have  borrowed  from  the  association,  and  shall  re- 
main members,  shall  have  their  obligations  cancelled  and 
returned  to  them.  The  obligor  did  not  obligate  himself  to 
pay  the  sum  of  $600  to  the  association,  nor  to  pay  the 
Interest  on  six  hundred  dollars.  His  obligation  binds  him 
to  pay  monthly  three  dollars,  as  long  as  the  association 
shall  continue.  For  the  court  to  say  that  this  means  he 
shall  pay  the  three  dollars  as  interest  money,  is  not  war- 
ranted by  any  writing  or  agreement  between  the  parties. 
He  agreed  to  pay  three  dollars  monthly  while  the  associ- 
ation shall  exist,  and  to  perform  his  covenants  and  agree- 
ments entered  into  by  him  as  such  member.  His  only 
obligation,  as  such  member,  is  to  pay,  as  a  stockholder  of 
three  shares  of  stock,  three  dollars  monthly ;  and  for  eve- 
ry neglect  or  refusal  to  pay  his  monthly  dues,  he  is  bound 
to  pay  the  additional  sum  of  ten  cents  for  each  share  of 
his  stock. 

It  may  be  said  that  the  construction  should  be  put  upon 
the  obligation  that  the  payment  of  three  dollars  month- 
ly was  intended  by  the  parties  as  interest — ^because  it  is 
unreasonable  to  suppose  that  the  association  meant  to  ad- 
vance to  the  obligor  $600,  and  to  take  a  security  for 
monthly  payments  without  interest.   But  this  transaction 
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is  sui  generiSj  and  will  not  admit  of  any  speculation  as  to 
what  the  parties  meant,  except  as  they  speak  by  the  writ- 
ing itself.  It  appears  to  me  that  the  parties  never  looked 
to  the  contingency  of  a  default  in  the  obligor  in  performing 
the  condition  of  the  bond,  and  never  having  thought  of 
the  subject,  or  the  consequences  of  such  a  default,  or  the 
respective  rights  of  the  parties  when  such  an  event 
should  occur,  they  had  no  definite  meaning  as  to  the  ob- 
ligations or  rights  of  the  parties  in  reference  to  such  a 
contingency.  If  there  had  been  no  default,  and  this  and 
all  the  other  stockholders  had  fulfilled  all  their  obliga- 
tions, no  such  vexed  question,  as  whether  the  monthly 
payment  on  a  loan  should  be  called  principal  or  interest, 
could  have  arisen.  This  association,  in  introducing  itself 
to  the  public,  presents  but  the  bright  side  of  the  picture. 
It  declares  "  the  money  lent  is  never  called  far;  for  it  has 
been  found  in  all  these  building  associations  that  the 
funds  and  profits  accumulate  so  rapid,  by  means  of  the 
interest  and  compound  interest,  which  is  perpetually  paid 
in  from  borrowers,  premiums,  and  fines,  that  in  a  few 
years  there  is  as  much  due  him  from  the  association  as  he 
borrowed  from  it ;  consequently  his  house  is  paid  for— 
every  dollar  of  it."  If  the  construction  I  have  put  upon 
the  obligation  is  the  correct  one,  then  there  can  be  no 
usury  in  the  particular  set  up  by  the  defendants*  answer. 
The  complainants  are  entitled  to  have  the  benefit  of  their 
mortgage.  How  it  shall  be  enforced,  I  shall  defer  deter- 
mining until  the  coming  in  of  the  master's  report 

I  shall  order  an  account  to  be  taken  by  a  master,  as 
follows : 

First  With  directions  to  take  an  account  of  what  is 
due,  assuming  the  principal  sum  to  be  six  hundred  dol- 
lars, payable  without  interest,  and  crediting  upon  the 
principal  such  monthly  payments  as  have  been  made  on 
behalf  of  the  obligor. 

Second.  To  take  an  account  of  all  fines  which  have 
been  charged  against  the  obligor  in  pursuance  of  the  ar- 
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tides  of  association,  and  of  all  dues  which  are  owing  to 
the  association  by  the  said  obligor  by  reason  of  all  and 
every  covenant,  promise,  and  agreement  entered  into  by 
said  obligor  to  the  said  association,  according  to  the  tme 
intent  and  meaning  of  the  said  articles  of  association. 

Third.  To  take  an  account  of  all  monthly  payments  of 
three  dollars  which  may  be  dne  and  owing  from  the  said 
obligor  to  the  said  association  np  to  the  period  of  taking 
said  account 


CflARiTT  M.  Harrisok  and  others  vs.  Charlbs  A.  RiaHTBR 

and  others. 

One  who  it  next  of  km,  or  a  legatae,  or  creditor,  cannot  file  a  bill  againat  the 
MrriTing  partner  of  a  teatator,  or  inteatate,  fer  the  tola  pnrpoae  of  compeli* 
log  him  to  aoooant  and  lettle  with  the  peraonal  lepraaentative  of  the  de> 
ceased  partner  the  partoerahip  acoonnts. 

A  croditor  of  the  testator,  or  intestate,  need  not  sake  anybody  bat  the  per- 
sonal representative  a  party  in  a  bill  to  raoorer  his  debt;  bat  if  there  are 
any  persona  who  have  possessed  the  estate,  or  any  debtors  of  the  daaeased 
in  oollosioii  with  the  repreientative,  the  creditor  nwy  make  them  parties, 
and  follow  the  assets,  and  demand  an  account  against  them. 

la  iktts  by  a  legatee  next  of  kin,  or  creditor,  against  an  ezeentor  or 
trstor,  a  debtor  of  the  deceased  is  a  proper  party  when  a  special 
made  thowing  that  there  is,  in  the  particolar  case,  a  propriety  in  departing 
from  the  general  role,  in  order  to  afford  the  complainant  adeqoate  reliejl 
When  there  are  nneettled  aoooauts  with  a  sanriring  partner  of  the  de- 
scMed,  it  is  a  special  case,  and  an  exception  to  the  general  mle,  and  soch 
partner  is  a  proper  party,  in  order  to  take  an  accuant  of  the  pemoal  estate 
eotire. 

A  bill  filed  by  a  legatee  or  next  of  kin  against  an  administrator  of  an  intestate 
snJ  a  snrviviog  partner  of  an  intestate,  pmying  for  a  settlement  of  the  part- 
nership aoottaiOs,  awl  that  the  surriving  partner  may  account  to  the  com- 
plsiuaut  fi>r  the  rv uu  ami  profits  of  real  estate  owned  by  him  and  his  de* 
ceased  partner,  is  multifarious. 

Bach  party  decnftfd  to  (lay  his  own  costs,  each  being  in  de&nlt 
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Jacob  VanaUa,  for  complainants. 
T.  Little^  for  defendants. 

The  Chancellor.  Among  the  numerons  cases  cited  by 
the  complainants'  connsel,  I  cannot  find  that  any  one  of 
them  is  an  anthoritv  for  a  bill  like  this. 

The  hill  is  filed  by  the  widow  and  an  infant  daughter 
of  William  R.  Harrison,  deceased.    William  R.  Harrison, 
and  Charles  A.  Righter,  one  of  the  defendants,  were 
partners.    The  bill  is  filed  against  Frederick  W.  Cook, 
the  administrator  of  the  deceased  partner,  and  Charles 
A.  Righter,  the  surviving  partner.    Its  only  object,  in  re- 
reference  to  the  partneship  is  to  obtain  a  settlement  be- 
tween the  administrator  of  the  deceased  partner  and  the 
surviving  partner.  The  prayer  is,  that  an  account  may  be 
taken  of  the  copartnership  doalings;  of  the  value  of  the 
assets  of  the  partnership  at  the  death  of  Harrison ;  that 
ail  account  may  be  taken  of  the  rents  and  profits  of  a 
mill  and  real  estate,  in  the  bill  n^ntioned,  from  the  death 
of  Harrison  until  the  first  of  March,  1863 ;  that  the  said 
8!irviving  partner  may  be  decreed  to  pay  the  partnership 
debts,  as  far  as  there  are  assets  for  the  purpose ;  and  if  any 
balance  shall  be  found  due  to  the  estate  of  said  Harrison, 
after  payment  of  debts,  to  pay  the  same  to  the  said  admin- 
istrator, Frederick  W.  Cook, — and  finally,  that  in  case  the 
said  Righter  shall  not  forthwith  apply  the  said  partnership 
assets  to  the  payment  of  the  joint  debts  of  the  late  part- 
nership, that  he  may  be  decreed  to  indemnify  the  com- 
plainants and  the  estate  of  the  said  Harrison  from  the 
payment  of  such  amount  of  the  joint  debts  of  the  said 
late  firm  as  shall  be  equal  to  the  amount  of  the  partnership 
property  and  assets  which  have  been  received  by  said 
Righter.  The  bill  further  prays  that  the  said  Righter  may 
be  decreed  to  pay  to  the  complainants  the  proportion  duo 
them  of  the  rents,  issues,  and  profits  of  the  mill,  received 
by  said  Righter,  from  the  death  of  said  Harrison  until  the 
first  day  of  March,  1853. 
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It  will  be  observed  that  this  bill  is  not  filed  by  the 
complainants,  as  the  next  of  kin  of  the  intestate,  for  the 
purpose  of  recovering  their  distributive  shares  of  the  es- 
tate. They  ask  no  account  from  the  administrator,  nor 
that  their  interest  in  the  estate  may  be  ascertained  and 
paid  to  them.  The  only  object  of  the  bill  is  to  compel  the 
surviving  partner  to  settle  the  partnership  accounts  with 
the  administrator  of  the  deceased  partner,  and  to  account 
to  the  complainants  for  the  rents  of  a  certain  mill,  which, 
the  bill  shows,  was  conveyed  to  Harrison  and  Righter,  as 
tenants  in  common,  and  which  rents  have  been  received 
by  Righter  since  his  partner's  death.  The  question  is  pre- 
sented, whether  one,  who  is  next  of  kin,  or  a  legatee,  or 
creditor,  can  file  a  bill  against  the  surviving  partner  of  a 
testator,  or  intestate,  for  the  sole  purpose  of  compelling 
him  to  account  and  settle,  with  the  personal  representa- 
tive of  the  deceased  partner,  the  partnership  accounts  ? 
The  question,  whether  a  surviving  partner  of  a  deceased 
partner  is  a  proper  party  to  a  bill  filed  by  the  next  of  kin, 
or  a  creditor  of  the  decedent,  for  the  recovery  of  his  dis- 
tributive share  or  debt — is  a  very  difterent  question  from 
that  presented  by  this  bill.  In  such  a  case,  the  relief 
which  the  complainant  seeks  is  his  share  of  the  estate,  or 
payment  of  his  debt ;  and  he  makes  the  surviving  part- 
ner a  party,  in  order,  as  was  said  by  Lord  Hardwick,  in 
Newland  v.  Champion^  1  Ves.  195,  that  he  may  have  an  ac- 
count of  the  personal  estate  entire.  The  contested  question 
has  been,  whether,  in  a  suit  brought  by  a  creditor  against 
the  personal  representative  of  the  deceased,  a  debtor  of 
the  deceased  could  be  made  a  party  to  the  suit  ?  Lord 
Hardwick,  in  Newland  v.  Champion,  lays  down  the  rule  to 
be,  that  the  creditor  of  the  testator,  or  intestate,  need  not 
make  anybody  but  the  personal  representative  a  party ; 
and  states  the  exception — if  there  are  any  persons  who 
have  possessed  the  estate,  or  any  debtors  of  the  deceased, 
and  any  collusion  between  them  and  the  representative, 
tbTey  may  in  equity,  though  pot  at  law,  follow  the  assets, 
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and  make  them  parties,  and  demand  an  acoonnt  agunst 
them.  But,  he  says,  this  is  not  to  be  done  wdesa  there  is 
some  proof  of  coUusian.  He  further  states,  that  he  eon- 
siders  the  case  of  a  partnership  to  be  an  exception  to  the 
general  rale.  In  the  case  of  Bawsher  v.  WaUdnSj  1  JRussdl 
^  Miflne  277,  it  was  decided,  that  residaaiy  legatees  may 
sustain  a  bill  for  an  account  against  the  executor  and  the 
surviving  partner  of  the  testator,  though  collusion  be- 
tween the  executor  and  the  surviving  partner  is  neither 
charged  nor  proved.  But  in  Dames  v.  JDames^  2Keene  536, 
Lord  Langdale  said,  that  there  were  special  circumstances 
which  induced  Sir  Jolm  Leach  to  come  to  the  condosioa 
he  did  in  the  case  of  Bowsher  v.  WatkinSj  and  that  the  de» 
cision  was  far  from  establishing  the  general  proposition, 
that  in  every  case,  a  bill  might  be  filed  against  an  execu- 
tor and  surviving  partner  of  the  testator  without  char{^ng 
or  proving  fraud  cm*  collusion.  Lord  Brougham^  in  HoUaad 
V.  Prior  J 1  Mylr%e  ^  Keene  287,  cites  the  case  of  Bowsher 
V.  WaUdns  with  his  approval.  The  rule  may  be  stated  to 
be— that  in  suits  by  a  legatee,  next  of  kin  or  creditor, 
against  an  executor  or  administrator,  a  debtor  of  the  de> 
ceased  is  a  proper  party  where  a  special  case  is  made 
showing  that  there  is,  in  the  particular  case,  a  propriety 
in  departing  from  the  general  rule,  in  order  to  afford  the 
complainant  adequate  relief;  and  that  where  there  are 
unsettled  accounts  with  a  surviving  partner  of  the  de- 
ceased, it  is  a  special  case,  and  an  exception  to  the  gene- 
ral rule,  and  such  partner  is  a  proper  party,  in  order  to 
take  an  account  of  the  personal  estate  entire. 

But  what  is  the  object  of  making  the  surviving  partner 
a  party  ?  It  is  not  simply  for  the  purpose  of  effecting  a 
settlement  between  the  personal  representative  and  the 
surviving  partner.  The  primary  object  of  such  a  bill  is 
to  give  the  complainant  relief.  If  a  creditor  of  the  estate, 
the  object  of  his  suit  is  to  recover  his  debt  If  he  is  one 
of  the  next  of  kin,  or  a  legatee,  he  sues  to  recover  his  le- 
gacy, or  distributive  share  of  the  estate.    He  makes  th^ 
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sairiving  partner  a  party,  in  order  that  the  assets  of  th« 
estate  may  be  ascertained  and  settled,  oat  of  which  his 
debt,  share,  or  legacy  is  to  be  paid.  ISo  such  relief  is  ask- 
ed by  the  present  bill.  The  complainants  ask  for  no  de- 
cree in  their  favor,  except  in  reference  to  the  rents  and 
profits  of  the  mill,  which  I  will  notice  hereafter.  The 
complainants  are  entitled,  each,  to  one  half  of  the  intes- 
tate's estate  after  payment  of  debts.  They  had  a  right  to 
bring  their  bill  against  the  administrator  and  surviving 
partner  for  the  purpose  of  a  settlement  of  the  estate,  in 
order  that  they  might  obtain  their  distributive  share.  In 
that  view,  alone,  they  can  maintain  a  bill  against  these 
defendants.  But  such  is  not  the  object  of  the  bill,  and 
SQch  relief  cannot  be  obtained  upon  it.  The  complainants 
ask  for  no  account  of  the  estate.  They  are  entitled  to 
none  upon  this  bill. 

It  is  a  mistake  to  suppose  that  any  of  the  cases  cited 
give  any  support  to  a  bill  of  this  character.  From  the 
statement  of  the  case  of  Newlaml  v.  Champioriy  1  Ves.  106, 
case  64,  it  is  reported  as  if  the  bill  by  the  creditor  was 
against  the  surviving  partner  alone.  But  the  opinion  of 
the  Lord  Chancellor  shows  clearly  that  the  bill  was  against 
Newland's  estate  for  the  recovery  of  the  debt,  and  that  the 
surviving  partner  was  made  a  party  to  the  suit,  for  the 
purpose  of  placing  the  efiects  of  the  debtor  in  the  hands 
of  the  representative  of  Newland,  in  order  that  out  of  the 
assets  of  the  estate  the  creditor  might  obtain  payment  of 
his  debt.  If  a  creditor,  or  legatee,  of  a  deceased  partner 
could  maintain  a  bill  against  the  surviving  partner  alone, 
or  if  a  bill  like  this  could  be  maintained  whose  object  is 
not  that  the  complainants,  as  next  of  kin,  may  recover  their 
distributive  share  of  the  intestate's  estate,  but  merely  to 
compel  the  surviving  partner  to  settle  with  the  adminis- 
trator of  the  intestate,  the  vexed  question  never  could 
have  arisen,  as  to  whether  the  surviving  partner  was  a 
proper  party  to  a  suit  against  the  personal  representative 
of  the  deceased  partner.    Debts  and  legacies  can  be  reco- 
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Tered  only  from  the  personal  representative :  throngh  him 
the  assets  of  the  deceased  tnast  be  reached. 

In  the  aspect  of  the  case  to  which  I  have  referred,  this 
bill  cannot  be  maintained. 

Bat  there  is  a  prayer,  that  the  surviving  partner  ac- 
count to  the  complainants  for  the  rents  and  profits  of  the 
mill,  from  the  decease  of  the  intestate  up  to  the  first  day 
of  March,  1853,  daring  which  period  Bigkter  had  been  in 
the  receipt  of  the  rents  and  profits.  On  behalf  of  the  de- 
fendants, it  is  insisted  that,  in  this  view,  the  bill  is  multi- 
farious ;  that  while  the  bill  is  framed  against  the  executor 
and  the  other  defendant,  in  view  of  the  rights  of  the  com- 
plainants, as  next  of  kin,  the  rents  of  the  real  estate,  after 
the  death  of  the  intestate,  belong  to  the  heirs  at  law,  and 
that  the  complainants  cannot  claim,  in  the  same  bill,  in 
one  capacity  against  both  defendants,  and  in  another  ca- 
pacity against  one  defendant  only.  This  is  undoubtedly 
correct.  As  next  of  kin,  the  complainants  can  maintain 
their  bill  forthe  settlement  of  the  personal  estate,  and 
for  this  purpose  the  administrator  is  a  necessary  party. 
Their  right  to  recover  the  rents  and  profits  of  the  real  es- 
tate is  in  a  dijSerent  capacity,  and  in  this  aspect  of  the  bill 
the  administrator  is  not  a  proper  party. 

To  this  objection  it  is  answered,  that  the  mill  is  part- 
nership property,  and  that,  being  such,  a  court  of  equity 
will  treat  it,  for  the  purpose  of  settling  up  the  partnership, 
as  personal  property.  It  is  true,  if  this  is  partnership  pro- 
perty, and  was  purchased  with  the  partnership  funds  for 
the  business  of  the  partnership,  a  court  of  equity  will 
treat  it  as  partnership  stock,  and  will  appropriate  it  to- 
wards the  payment  of  the  partnership  debts,  although  it 
may  have  been  conveyed  to  the  individuals  of  the  firm,  so 
as  to  make  them  tenants  in  common.  Dyer  v.  ClarK  5 
Met  562 ;  Howard  and  others  v.  IMest  and  amoiker^  5  MeL 
582 ;  Hoxie  v.  Carr  ei  al.y  1  Sumner  174. 

It  is  quite  evident  that  this  bill  was  not  filed  with  the 
intention  of  treating  the  mill  as  partnership  property. 
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This  question  must  be  settled  by  the  pleadings.  The  com- 
plainants cannot  make  a  claim  inconsistent  with  their  bill. 
The  bill  prays  that  Highter  may  settle  the  partnership 
accounts  with  his  co-defendant,  the  administrator,  and 
that  he  may  be  decreed  to  pay  the  rents  and  profits  of  the 
mill  to  the  complainants.  This  was  certainly  in  contem- 
pktion,  that  the  personal  estate  was  to  be  settled  with  the 
personal  representative  of  the  intestate,  and  matters  ap- 
pertaining to  the  real  estate  with  the  complainants,  who 
were  entitled  to  it  in  a  difterent  capacity.  The  whole 
frame  of  the  bill  is  with  this  view.  The  bill  shows  that 
the  mill  was  conveyed  to  Harrison  and  Bighter  by  a  con- 
veyance, as  tenants  in  common,  before  they  entered  into 
partnership.  There  is  no  allegation  that  the  character  of 
the  conveyance  was  changed  by  any  subsequent  agree* 
ment,  or  l^at  the  mill  was  considered  or  treated  as  part- 
nership property.  Indeed  there  is  nothing  in  the  bill  to 
show,  or  to  lead  to  the  supposition,  that  the  mill  property 
was  held  by  Harrison  and  Highier  in  any  other  way,  or  for 
any  other  purpose,  than  is  indicated  upon  the  face  of  the 
conveyance. 

I  am  of  opinion  that  this  bill  cannot  be  maintained, 
and  that  it  must  be  dismissed.  As  to  the  costs,  I  think 
each  party  should  pay  his  own  costs.  The  defendants  are 
themselves  responsible  for  the  unnecessary  costs  that 
have  been  made.  The  bill  was  defective,  and  should  have 
been  demurred  to.  The  defendants  not  only  submitted  to 
answer  the  bill,  but  they  agreed  that  an  interlocutory  de- 
cree should  be  taken  against  them,  and  that  the  questions 
upon  the  right  of  the  complainants  to  maintain  the  suit 
should  be  taken  at  the  hearing.  The  costs  have,  therefore, 
been  mostly  made  with  their  consent  The  evidence  shows 
a  want  of  diligence  in  the  administrator  in  not  settling 
the  estate  of  his  intestate,  and  great  de&ult  in  both  the 
administrator  and  the  surviving  partner  in  not  settling  the 
partnership  concerns.  A  fiiithful  discharge  of  their  duties 
would  have  avoided  the  necesaity  of  this  suit^  and  al- 
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though  the  complainants  have  not  adopted  the  proper 
mode  of  redress,  they  certainly  had  jast  caose  of  com- 
plaint against  the  defendants  for  their  de&nlt  and  n^li- 
gence. 


WiLLETS,  guardian,  vs.  Abbott  and  Abbott,  imstees. 

In  footemplatioD  of  marriage,  articles  ofagreenaent  were  entered  into  betweea 
S.  S.  W.,  of  the  first  part,  M.  A.,  of  the  second  part,  and  S.  A.  and  G.  A  of 
the  third  part;  and  the  said  M.  A.  did  assign  and  transfer  to  the  said  S. 
A.  and  G.  A.,  as  trustees,  the  sam  of  $4500  npon  this  tmst,  to  place  the  mae 
at  interest  on  bonds,  or  bonds  and  mortgages,  or  invest  it  in  bank  stock,  iih 
sarance  stock,  or  public  securities,  and  the  net  dividends,  interest,  and  pro- 
fits thereof  to  receive,  from  time  to  time,  to  the  use  of  the  said  M.  A.,  daring 
the  joint  lives  of  the  said  S.  S.  W.  and  the  said  M.  A.,  and  the  aame  netdi- 
vidends,  interest,  or  profits,  to  pay  over,  from  time  to  time,  to  the  said  M. 
A.,  for  her  sole  and  exclusive  use,  during  the  joint  lives  of  the  said  S.8.  W. 
and  said  M.  A.;  and  if  the  said  M.  A.  should  survive  the  said  S.  8.  W.,  theo 
to  deliver  and  pay  over,  as  well  the  principal,  stock,  and  money  aforesaid, » 
the  interest,  dividends,  and  profits,  then  doe  and  accruing  thereon,  to  tbs 
said  M.  A.,  to  her  sole  use  and  behoof  for  ever;  and  if  the  said  M.  A.  liioold 
die  iu  the  lifetime  of  the  said  S.  S.  W.,  leaving  children,  then  to  pay  and  de- 
liver over  the  same,  interest,  dividends,  principal,  and  profits,  to  such  chil- 
dren as  should  survive  her,  to  their  sole  use,  equally,  as  tenants  in  common; 
and  if  any  of  the  said  children  should  be  under  age  at  the  death  of  the  sud 
M.  A.,  to  reserve  the  delivery  and  payment  of  its  share  outil  sach  child 
should  be  married  or  become  of  age,  whichever  might  first  happen. 

AOer  the  intermarriage  of  the  said  8.  S.  W.  and  M.  A.,M.  A.  died,  leaving  one 
child.  8.  8.  W.  was  appointed  guardian  of  the  child,  and  when  it  was  eleven 
years  of  age,  filed  this  bill,  claiming  that  his  ward  was  entitled  to  the  iuiet' 
eat  of  the  $4500,  and  praying  that  the  said  trustees  might  be  decreed  to  so- 
count  to  him,  as  guardian,  and  pay  over  the  said  iuterest  which  had  aocroed 
from  the  death  of  the  mother. 

Held,  that  by  the  construction  of  the  marriage  article  the  intereat  was  not  lobs 
paid  until  the  child  should  be  married  or  become  of  age,  and  that  the  guar 
dian  was  entitled  to  no  part  of  the  fund,  there  being  no  allegation  in  the  bill 
that  it  was  required  for  the  maintenance,  support,  or  education  of  the  child. 


A,  Browning^  for  complainant. 
W*  L.  DaytoHj  for  defendants. 
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The  Changellob.  By  articles  of  agreement,  entered 
into  in  contemplation  of  marriage  between  Samuel  S. 
WUktSj  of  the  first  part,  Martha  Abbott^  of  the  second  part, 
and  Samuel  Abbott  and  George  Abbott^  of  the  third  part,  the 
said  Martha^  in  contemplation  of  her  marriage  with  the 
said  Samuel  S.  Willeis^  did  assign  and  transfer  to  the  said 
&mu62and  George  Abbott^  as  trustees,  the  sum  of  four  thou- 
sand dollars,  to  hold  the  same  upon  the  following  trust — 
"to  place  the  same  at  interest  on  bonds,  or  bonds  and 
mortgages,  or  invest  it  in  bank  stock,  insurance  stock,  or 
public  securities,  and  the  net  dividends,  interest,  and  pro- 
fits thereof  to  receive,  from  time  to  time,  to  the  use  of  the 
said  Martha  Abbott^  during  the  joint  lives  of  the  said  Samr 
uel  8,  Willets  and  the  said  Martha  Abbott^  and  the  same 
net  dividends,  interest,  or  profits  to  pay  over,  from  time 
to  time,  to  the  said  Martha  Abbott^  for  her  sole  and  exclu- 
sive use,  during  the  joint  lives  of  the  said  Samuel  S.  Wil- 
kts  and  said  Martha  Abbott ;  and  if  the  said  Martha  Ab- 
boU  should  survive  the  said  Samuel  S.  WiUets,  then  to  deli- 
ver and  pay  over,  as  well  the  principal  stock  and  money 
aforesaid,  as  the  interest,  dividends,  and  profits  then  due 
and  accruing  thereon  to  the  said  Martha  Abbott,  to  her  sole 
use  and  behoof  for  ever." 

By  the  said  articles  of  agreement,  the  said  Martha  also 
farther  assigned  and  set  over  to  the  said  trustees  certain 
goods  and  chattels,  in  an  inventory  annexed.  And  there- 
upon follows  this  declaration  of  trust — "  Upon  the  trust 
that  the  said  Samuel  and  George  Abbott  shall  permit  the 
said  Martha  Abbott  to  keep  and  employ,  and  at  her  own 
will  dispose  of,  the  said  goods  and  chattels,  and  that  the 
same,  or  any  part  thereof,  shall  not  be  liable  to  the  con- 
trol of  the  said  Samuel  S.  WiUeis^  his  debts,  or  disposal, 
but  shall  remain  wholly  in  the  power  of  the  said  Martha 
Abbott  and  her  assigns.  And  if  the  said  Martha  Abbott 
shall  die  in  the  lifetime  of  the  said  Samuel  S.  WilletSy  leav- 
ing children,  then  to  pay  and  deliver  over  the  same,  in- 
terest, dividends,  principal,  and  profits,  to  such  children 
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ag  shall  Borvive  her,  to  their  sole  ase  equally,  as  tenants 
in  common ;  and  if  any  of  the  said  children  shall  be  un- 
der age  at  the  death  of  the  said  Martha  AbboUj  to  reserve 
the  deliveiy  and  payment  of  its  share  until  such  child 
shall  be  married  or  become  of  age,  whichever  may  first 
happen." 

Samuel  S.  WiUeta  and  Martha  Abbotty  after  the  execution 
of  the  marriage  agreement,  intermarried.  On  the  18th 
day  of  July,  1845,  Martha  died,  leaving  an  only  child, 
Samuel  A.  WiUeiSy  who,  at  the  time  of  filing  this  bill, 
which  was  in  July,  1854,  was  eleven  years  of  age. 

On  the  16th  of  October,  1845,  the  complainant  was  ap- 
pointed guardian  of  the  property  of  his  infant  son.  He 
has  instituted  this  suit  against  the  trustees,  claiming  that 
his  ward  is  entitled  to  receive  the  interest  of  the  said  earn 
of  $4500  since  the  death  of  his  mother,  and  praying  that 
the  trustees  may  be  decreed  to  account  to  him,  as  the 
guardian  of  the  property  of  the  infant.  The  defendantB 
have  answered  the  bill,  and  tender  themselves  ready  to 
account,  and  to  submit  to  whatever  decree  the  court  may 
deem  proper  to  make  in  the  premises.  They  state  that 
they  are  advised  that,  by  the  terms  of  the  trust,  the  food 
must  remain  in  their  hands  to  accumulate  until  the  mar- 
riage of  the  infant,  or  his  arriving  at  the  age  of  twenty- 
one  ;  that  the  complainant,  the  father  of  the  infant,  has 
ample  means  to  maintain  and  educate  his  child  in  a  man- 
ner in  every  way  suitable  to  his  condition  in  life. 

The  bill  claims  the  interest  of  the  trust  fund  upon  no 
other  ground  than  as  a  matter  of  strict  right.  There  is  no 
allegation  that  the  infant  is  in  want  of  the  money.  The  bill 
insists  that,  by  the  terms  of  the  trust  deed,  the  trustees 
are  bound  to  account  to  the  infant  for  the  interest  of  the 
trust  fund  from  time  to  time.  If  this  be  so,  then  the  com- 
plainant, as  the  guardian  of  the  infant,  has  a  right  to  an 
account,  and  to  receive  the  interest  of  the  fund  from  the 
defendants,  the  trustees.  The  only  question,  therefore,  we 
have  to  deal  with  is  the  construction  of  the  trust  deed  in 
the  particulars  referred  to. 
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Tlie  coDBtniction  of  the  deed  turns  upon  the  word 
"share."  If  that  word,  as  used,  refers  to  the  principal  of 
the  fund,  then,  as  no  disposition  is  made  of  the  interest, 
as  to  the  time  of  payment,  the  complainant,  as  the  guar- 
dian of  the  infant,  is  entitled  to  receive  the  interest  from 
time  to  time,  as  it  accrues.  But  if  the  word  ^^  share'*  re- 
fers to  the  inieresiy  as  well  as  the  principal^  then  its  pay- 
ment is  in  express  terms  deforced  antil  the  iniant  mar- 
ries or  arrives  of  age.  I  think  the  word  share  refers  very 
distinctly  to  what  had  been  designated,  in  a  few  lines  pre- 
vious in  the  deed,  as  interest,  dividends^  principal^  and  pro- 
fit.  "  And  if  the  said  Martha  Abbott  shall  die  in  the  life- 
time of  the  said  Samuel  S.  WiUeis^  leaving  children,  then 
to  pay  and  deliver  over  the  same  interest,  dividends,  prin- 
cipal, and  profits  to  such  children  as  shall  survive  her,  to 
their  sole  use  equally,  as  tenants  in  common ;  and  if  any 
of  the  said  children  shall  be  under  age  at  the  death  of  the 
said  Martha  Abbott^  to  reserve  the  delivery  and  payment  of 
its  sharCy  until  sttchchUd^**  kc.  Its  share  of  what?  Certainly 
of  the  **  same  interest^  dividends^  principal^  and  projits  ;"  and 
the  trustees  were  "  to  reserve  the  delivery  and  payment 
of  its  (the  child's)  share  until  such  child  shall  be  married 
or  become  of  age,  which  ever  may  first  happen." 

I  think  it  is  clear  that,  upon  the  construction  of  the 
deed,  the  guardian  of  the  infant  has  a  legal  claim  npon 
the  trustees  for  the  interest  of  the  fund.  This  is  the  only 
question  presented  by  the  pleadings.  To  what  extent,  and 
under  what  circumstances,  a  court  of  equity  may  subject 
the  fund  to  the  maintenance  and  education  of  the  in&nt| 
is  a  question  not  involved  in  the  present  suit. 
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Whether  the  court  will  entertain  a  bill  for  alimony  independent  of  the  ttatate, 
except  as  incidental  to  some  other  relief. — Query. 

The  statute  confers  jurisdiction  for  alimony^  and  the  power  of  the  court  to 
grant  relief  is  confined  to  the  cases  mentioned  in  the  statute. 

Although  the  wife  leaves  her  husband  without  cause,  if  she  retoms,  the  hus- 
band is  bound  to  provide  for  her  suitable  maintenance  and  support. 

Allowance  fixed  without  reference  to  a  master,  the  amount  of  the  husband's 
estate  being  before  the  court. 


D.  BarcaloWj  for  complainant. 
A.  S.  Woodruff,  for  defendant. 

The  Chancellob.  I  have  come  to  the  conclusion,  after 
mach  hesitation,  to  make  a  decree  in  favor  of  the  com- 
plainant. I  have  had  very  great  doubts  whether  the  com- 
plainant brings  herself,  by  the  evidence,  within  the  pro- 
visions of  the  statute.  It  is  the  very  peculiar  situation  of 
both  parties,  and  a  conviction  that  it  is  for  the  interest  of 
both,  that  it  should  be  settled  by  this  court  what  allow- 
ance the  defendant  shall  make  for  the  future  maintenance 
of  his  wife,  that  have  induced  me  to  resolve  my  doubts 
in  favor  of  granting  the  complainant  the  relief  she  seeks 
by  this  bill. 

Whether  this  court  would  entertain  a  bill  for  almout/ 
independent  of  the  statute,  except  as  incidental  to  some 
other  relief,  to  which  the  wife  may  be  entitled,  and  which 
gives  the  court  jurisdiction,  it  is  unnecessary  to  decide. 
The  statute  confers  jurisdiction  upon  the  court  in  a  case 
upon  bill  for  alimony  alone.  Ifixon  206,  §  10.  The  power 
of  the  court  to  grant  relief  is  confined  to  the  cases  men- 
tioned in  the  statute.  So  it  has  been  considered  in  Kew 
Jersey ;  although  in  Butler  v.  Butler^  4  Litiell  201,  it  was 
said,  that  the  statute,  which  authorizes  a  decree  of  ali- 
mony in  certain  cases,  does  not  exclude  the  jurisdiction 
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in  cases  not  embraced  in  it,  "  which  have  strong  moral 
claims."  See  Bishop  on  Marriage  and  Divorce,  §  558,  554, 
and  notes. 

In  looking  at  past  authorities  and  judicial  decisions  in 
reference  to  marital  rights,  we  must  not  forget  that  the 
reasons  upon  which  very  many  of  them  are  founded  no 
longer  exist,  in  consequence  of  the  entire  change  which 
has  been  made  by  statute  in  the  relationship  existing  be- 
tween man  and  wife.  Those  obligations  and  duties  due 
from  the  husband  to  the  wife,  derived  alone  from  the  fact, 
that  the  law  gave  all  the  property  of  the  vsdfe  to  the  hus- 
band, no  longer  exist.  The  common  law  made  it  the  duty 
of  the  husband  to  maintain  his  wife,  partly  because  the 
law  gave  to  him  her  fortune.  The  same  inducements  do 
not  now  exist,  as  formerly,  for  the  court  of  equity  to  ex- 
tend its  jurisdiction  for  the  protection  of  the  wife  as  to 
mere  maintenance. 

In  order  to  entitle  this  complainant  to  relief,  it  was  ne- 
cessary for  her  to  show  that,  without  any  justifiable 
cause,  her  husband  had  abandoned  her,  or  separated  him- 
self from  her,  and  refused  or  neglected  to  maintain  and 
provide  for  her.  She  alleges,  in  her  bill,  that  about  five 
years  prior  to  August,  1855,  her  husband  repeatedly  de- 
clared his  intention  to  drive  her  from  his  house,  by  ne- 
glecting to  provide  for  her  and  by  starving  her  out,  and 
that  he  so  far  carried  his  threats  into  execution  that  she 
was  compelled,  from  want  of  things  necessary  to  her  de- 
cent support,  and  on  account  of  his  abusfve  treatment,  to 
leave  him,  and  did  accordingly  leave  his  house,  and  went 
to  their  son,  then  residing  near  Elmira,  in  the  state  of 
New  York. 

These  allegations  are  not  sustained  by  the  evidence. 
There  is  quite  as  much  evidence  of  bad  temper  and  cruel 
treatment  on  the  part  of  the  complainant,  as  on  that  of 
her  husband.  There  is  no  justification  to  be  found  in  the 
evidence  for  her  leaving  her  husband  at  the  time  she  did. 
If  the  complainant's  right  to  relief  rested  upon  these  al- 

2l* 
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legationSy  I  should  dismiss  the  bill  without  hesitation. 
This  unjustifiable  separation  from  her  husband  was  pro- 
bably the  cause  of  most  of  the  troubles  that  succeeded. 
The  old  man,  left  alone,  was  obliged  to  break  up  keeping 
house,  and  to  take  board  with  one  of  his  neighbors.  The 
consequence  was,  that  when  the  complainant  returned, 
her  husband  had  no  home  provided  for  her.  Since  then, 
the  conduct  of  the  defendant  towards  his  wife  has  been 
vacillating  in  reference  to  his  disposition  to  maintain  her. 
Sometimes  he  has  provided  for  her,  and  then  refused  to 
do  so.  But  he  has  always  aflforded  her  some  support  The 
weight  of  the  evidence  is,  I  think,  that  he  has  persisted 
in  continuing  the  separation,  of  which  his  wife  was  the 
original  cause,  and  has  neglected  to  provide  for  the  com- 
plainant a  statable  maintenance  and  support. 

The  present  situation  of  both  parties  is  such  as  to  pre- 
clude any  reasonable  expectation  of  their  ever  being  re- 
conciled. The  complainant  has  no  means  of  support,  and 
her  age  and  decrepitude  render  it  impossible  for  her  to 
gain  sufiicient  for  a  livelihood.  The  defendant  has  an  es- 
tate valued  at  from  five  to  seven  thousand  dollars.  The 
bill  charges  that,  at  the  time  of  their  marriage,  the  com- 
plainant and  defendant  were  poor,  and  that  the  property 
which  the  complainant  has  accumulated  is  the  fruit  of 
the  industry  and  frugality  of  the  complainant  as  well  as 
that  of  the  defendant.  This  the  answer  does  not  deny, 
but  substantially  admits. 

Under  all  the  circumstances,  I  will  allow  the  complain 
ant  alimony.   As  the  evidence  in  reference  to  the  pecuni- 
ary ability  of  the  defendant  is  before  me,  there  is  no  ne- 
cessity of  a  reference  to  a  master  to  fix  the  amount  of  the 
allowance. 

I  shall  direct  a  decree,  that  the  defendant  pay  to  the 
complainant,  or  some  person  to  be  named  by  the  court 
for  her,  the  sum  of  one  hundred  and  forty  dollars,  in 
monthly  payments,  and  that  the  defendant  give  reasonahle 
security  for  the  same ;  and  upon  default  of  the  defendant 
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giving  such  security,  that  the  complainant  shall  have  the 
remedy  provided  by  the  statute ;  and  that  the  defendant 
pay  the  taxed  costs  of  the  suit.  I  shall  allow  no  counsel 
fee,  as  it  is  admitted  that  the  complainant,  a  short  time 
before  this  suit  was  instituted,  improperly  took  from  the 
trunk  of  her  husband  one  hundred  dollars. 


Izard  vs.  Bodine. 

If  one  tenant  in  common  occapies  the  whole  estatOt  claiming  it  as  his  own,  it 
is  an  ouster  of  his  co-tenant,  who  mnst  first  establish  his  right  at  law,  and 
thas  recover  the  mesne  profits — for  one  tenant  is  bound  to  account  to 
another  only  as  bis  bailifi*  appointed  by  contract,  express  or  implied. 

Where  one  tenant  in  common  actnally  receives  the  rents,  issues,  and  profits, 
then  he  may  be  compelled  to  account  for  such  profits  actually  received. 

Where  one  tenant  in  common  occupies  the  whole  estate,  without  claim  on  the 
part  of  his  co-tenants  to  be  admitted  into  possession,  he  is  under  no  obliga- 
tion to  account — for  he  had  n  right  to  such  occupancy. 

Where  a  tenant  in  common  occupies  a  portion  oF  the  premises,  and  his  occu- 
pancy is  of  a  character  to  exclude  his  co-tenant  fi'om  any  participation  in  the 
enjoyment  of  it,  he  is  bound  to  account  to  such  co-tenant. 


W.  Halsiedy  for  complainant 

A.  Browning,  for  defendant. 

The  Chancellor.  The  bill  is  filed  for  a  partition  and 
account.  The  parties  are  tenants  in  common,  the  com- 
plainant being  the  owner  of  seven-eighths,  and  the  de- 
fendant of  one-eighth  of  the  premises.  It  was  decreed 
that  the  complainant  was  entitled  to  his  account,  and  a 
reference  was  made  to  a  master  to  ascertain  the  yearly 
value  of  the  premises.  There  is  no  dispute  as  to  what  por- 
tion of  the  premises  the  defendant  occupied.  The  only 
difficulty  is  as  to  the  character  of  that  occupation. 
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The  following  propositions,  as  laid  down  by  the  coun- 
sel of  the  defendant,  are  well  established. 

1.  If  one  tenant  in  common  occupies  the  whole  estate, 
claiming  it  as  his  own,  it  is  an  cmster  of  his  co-tenant, 
who  must  first  establish  his  right  at  law,  and  thus  recover 
the  mesne  profits — for  one  tenant  is  bound  to  account  to 
another  only  as  his  bailiff  appointed  by  contract,  express 
or  implied. 

2.  Where  one  tenant  in  common  actually  receives  the 
rents,  issues,  and  profits,  then  he  may  be  compelled  to  ac- 
count for  such  profits  actually  received ;  but  this  is  by 
statute,  both  in  England  and  this  state,  and  not  by  the 
common  law.  4  Anney  c.  16 ;  N.  J.  act  of  1794,  Nix.  Dig, 
5  pi.  8 ;  Sargent  v.  Parsons^  12  Mass.  163. 

S.  Where  one  tenant  in  common  occupies  the  whole 
estate,  without  claim  on  the  part  of  his  co-tenants  to  be 
admitted  into  possession,  he  is  under  no  obligation  to  ac^ 
count — for  he  had  a  right  to  such  occupancy.  Co.  IaL 
200,  6;  Sargent  y.  Parsons,  12  Mass.  152-3;  Meredith  v. 
Ambries,  7  Iredell  5 ;  CoUum  v.  Mason,  25  Maine  434. 

The  pleadings  and  proofs  show  that,  from  the  17th  of 
June,  1848,  to  the  2d  of  February,  1852,  the  defendant 
was  in  the  exclusive  possession  of  a  portion  of  the  pre- 
mises, and  that  the  remainder  was  unoccupied.  I  think 
that,  under  the  circumstances  of  the  case,  the  defendant 
should  account  to  the  complainant  for  the  yearly  value  of 
that  portion  of  the  premises  which  the  defendant  occu- 
pied. The  property  was  valuable  as  an  entirety.  It  was  a 
large  glass  manufacturing  establishment.  An  opportunity 
was  afforded  for  an  advantageous  lease,  and  the  complain- 
ant, owning  seven-eighths  of  the  whole  premises,  was 
anxious  that  it  should  be  leased  out.  To  this  the  defend- 
ant objected,  and  he  took  and  retained  exclusive  posses- 
sion of  that  portion  of  the  property  which  was  most  use- 
ful to  himself.  It  was  undoubtedly  the  interest  of  the 
owners  that  the  property  should  have  been  leased.  The 
conduct  of  the  defendant  prevented  an  advantageous 


18S7.]  CASES  IN  CHANCERY.  405 

Izard  V.  Bodine. 

disposition  of  the  property.  The  character  of  the  pro- 
perty, and  the  mode  of  its  occupancy  by  the  defendant, 
were  of  a  character  to  exclude  the  complainant  from  any 
participation  in  the  enjoyment  of  it  He  could  not  enjoy 
the  benefit  of  a  possession  as  a  tenant  in  common,  occu- 
pied as  the  premises  were,  by  the  defendant.  There  are 
other  considerations  connected  with  the  ownership  and 
occupancy  of  the  property,  and  the  conduct  of  the  de- 
fendant in  regard  to  it,  which  induce  me  to  consider  the 
occupancy  of  the  defendant  as  an  ouster  of  the  complain- 
ant, and  to  make  it  proper  that  the  defendant  should  ac- 
count with  the  complainant  for  the  portion  of  the  prem- 
ises the  defendant  exclusively  occupied.  The  yearly  value 
was  proved  to  be  $182,  taking  the  admission  and  state- 
ment of  the  defendant's  counsel.  Deducting  from  that 
amount  the  one-eighth,  which  was  the  interest  of  the  de- 
fendant in  the  property,  and  the  complainant  is  entitled 
to  receive  the  balance  for  three  years,  seven  months,  and 
thirteen  days.  On  behalf  of  the  defendant,  it  was  claimed 
that  the  sum  of  |50,  that  being  the  ascertained  yearly 
value  of  the  premises,  including  the  portion  which  re- 
mained vacant,  as  well  as  that  occupied  by  the  defendant, 
should  be  deducted,  and  not  the  one-eighth  merely  of  the 
part  occupied.  But  the  portion  that  remained  vacant  was 
left  in  that  situation  because  of  the  occupancy  by  the  de- 
fendant of  the  other  portion.  No  benefit  was  derived  from 
the  vacant  portion,  and  it  was  the  defendant's  fault  that 
there  was  not.  He  should  suflfer  the  loss,  as  well  as  the 
complainant  And  for  this  reason,  I  do  not  think  any  al- 
lowance should  be  made  to  the  defendant,  which  he 
claims  for  taking  care  of  that  portion  of  the  property 
which  was  unoccupied. 

I  am  of  opinion,  also,  that  the  complainant  is  entitled 
to  receive  the  seven-eighths  of  the  yearly  value  of  the 
storehouse  and  adjoining  lot  of  land,  from  the  second  day 
of  February,  1852,  to  the  9th  day  of  December,  1856.  It 
IB  true  the  master  reports  that  the  storehouse  and  adja- 
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cent  lot  constitute  about  one-eighth  of  the  glass  works 
property ;  and  it  is  insisted  that,  as  the  defendant  was  the 
owner  of  one-eighth  of  the  property,  although  he  kept 
his  co-tenant  out  of  possession,  he  is  entitled  to  retain 
the  whole  value,  because  the  value  of  the  portion  he  oc- 
cupied did  not  amount  to  more  than  his  interest  in  the 
whole  property.  But  as  a  tenant  in  common,  while  he 
was  entitled  to  a  possession  in  common  of  the  whole  with 
his  co-tenant,  he  had  no  right  to  the  exclusive  possession 
of  any  particular  portion ;  and  if  he  exercised  such  a 
right,  and  excluded  his  co-tenant  from  a  participation  in 
the  possession,  he  must  account  to  his  co-tenant  for  bis 
interest  in  the  part  from  which  he  was  ousted  of  his  pos- 
session. 
As  to  the  costs,  each  party  may  pay  his  own. 


Abraham  Hutler's  Executors  vs,  David  A.  Kinoslaitd 

and  others. 

The  testator  devised  as  follows:  **  Second.  I  give  aod  devise  to  my  beloved 
wife  Phroanna  the  ase  of  my  homestead,  to  consist  of  four  acres,  whereon 
1  now  reside,  as  long  as  she  remains  my  widow.  I  also  give  to  her  one  half 
of  the  income  of  my  estate,  both  real  aod  personal,  as  long  as  she  reoraias 
my  widow;  but  should  she  marry,  she  then  shall  have  one^third  of  the  pro- 
ceeds of  my  estate,  both  real  and  personal,  to  her  own  and  separate  ose, 
and  not  at  the  control  of  her  hasband.  I  also  give  to  my  said  wife  Phroanna 
snch  of  my  household  farnitare  as  she  brought  to  me  at  my  marriage,  and 
also  such  of  my  household  furniture  as  she  may  choose."  And  after  othor  de* 
vises  and  bequests,  the  will  proceeds — "  Fifth,  It  is  my  will,  aod  I  do  here- 
by authorize  my  executors  to  sell  and  dispose  of  all  my  lands,  real  estate, 
and  personal  property,  not  herein  disposed  of,  as  soon  after  my  decease  as 
can  conveniently  be  done ;  also,  after  the  death  of  my  wife,  to  sell  aod  dis- 
pose of  the  homestead,  with  the  four  acres  attached,  being  the  same  berain 
before  devised  to  my  wife  during  her  widowhood." 

Held,  that  the  executors  had  power  to  sell  the  homestead  upon  the  marriage 
of  the  widow. 
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A.  0.  Zabriskk^  for  complainants. 
/.  D.  MitteTy  for  defendants. 

Thb  Chakcellob.  The  complainants,  as  the  executors 
of  Abraham  Huyler,  deceased,  offered  for  sale  the  home- 
stead of  their  testator  at  public  auction.  The  property 
was  struck  off  to  the  defendants,  as  the  highest  bidders^ 
for  the  sum  of  six  thousand  three  hundred  dollars.  They 
refuse  to  comply  with  the  terms  of  sale,  on  the  ground 
that  the  executors  have  not  power,  under  the  will,  to  sell 
the  property.  The  bill  is  filed  to  compel  a  specific  per- 
formance. The  defendants  are  not  dissatisfied  with  their 
purchase ;  but  being  advised  by  counsel  that  there  are 
doubts  as  to  the  power  of  sale,  this  suit  has  been  institu- 
ted, by  mutual  consent,  to  obtain  a  judicial  construction 
upon  the  will,  as  to  the  power  of  the  executors  to  make 
sale  of  the  property. 

The  testator,  after  ordering  his  debts  and  funeral  ex- 
penses to  be  paid,  makes  the  following  devise  and  be- 
quest to  his  wife :  Second.  I  give  and  devise  to  my  be^ 
loved  wife  Phroanna  the  use  of  the  homestead,  to  consist 
of  four  acres,  whereon  I  now  reside,  as  long  as  she  re- 
mains my  widow.  I  also  give  to  her  one  half  of  the  in- 
come of  my  estate,  both  real  and  personal,  as  long  as  she 
remains  my  widow ;  but  should  she  marry,  she  then  shall 
have  one-third  of  the  proceeds  of  my  estate,  both  real 
and  personal,  to  her  own  and  separate  use,  and  not  at  the 
control  of  her  husband.  I  also  give  to  my  said  wife  Phro- 
anna such  of  my  household  furniture  as  she  brought  to 
me  at  my  marriage,  and  also  such  of  my  household  fur- 
niture as  she  may  choose.*' 

The  testator  then  makes  a  bequest  to  the  Reformed 
Dutch  Church  in  the  county  of  Bergen ;  then  bequests 
to  three  of  his  nieces.  The  next  item  in  his  will  is  as  fol- 
lows :  ^'  Mfth.  It  is  my  will,  and  I  do  hereby  authorize 
my  executors  to  sell  and  dispose  of  all  my  lands,  real  es- 
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tate,  and  personal  property,  not  herein  before  disposed  of^ 
as  soon  after  my  decease  as  can  conveniently  be  done; 
also,  after  the  death  of  my  wife,  to  sell  and  dispose  of  the 
homestead,  with  the  four  acres  attached,  being  the  same 
herein  before  devised  to  my  wife  during  her  said  widow- 
hood." By  the  next  item  of  his  will,  the  testator  disposes 
of  all  the  residue  and  remainder  of  his  property  to  his 
nieces  and  nephews. 

On  the  first  of  March,  1856,  the  widow  of  the  testator 
married.  The  executors  insist  that,  upon  her  marriage, 
the  will  gives  them  power  to  sell  the  homestead.  On  be- 
half of  the  defendants,  it  is  contended  that  the  language 
of  the  fifth  item  of  the  will,  "  alsoj  after  the  death  of  my 
wife^  to  sell  and  dispose  of  the  homestead^  with  the  four  acres 
attached^  being  the  same  herein  before  devised  to  my  wife  dm- 
ing  her  said  widowhood,**  is  the  only  power  conferred  upon 
the  executors  to  sell  the  homestead,  and  that  the  extent 
of  this  power  is  to  sell  after  the  death  of  his  wife. 

We  are  to  look  for  the  intention  of  the  testator ;  and 
in  ascertaining  it,  are  not  confined  to  the  particular  clause 
of  the  will,  the  proper  construction  of  which  is  a  matter 
of  doubt  and  dispute.  In  the  particular  sentence,  or  clause, 
of  the  will,  which  has  been  referred  to,  there  is  a  want  of 
accuracy,  which  strikes  us  at  once  as  showing  that  the 
language  used  does  not  convey  the  full  meaning  of  the 
testator.  He  directs  his  executors  to  sell,  after  the  death 
of  his  wife,  the  homestead,  which  he  declares  he  had  be- 
fore devised  to  her  ^^  during  her  said  widowhood.**  Nojv,  it 
is  true,  he  had  devised  the  homestead  to  her  during  her 
widowhood,  but  he  had  devised  it  on  different  terms  in 
reference  to  the  fact,  as  to  how  that  widowhood  should 
be  terminated.  It  appears  to  me,  in  using  this  language, 
the  testator,  at  the  moment,  had  in  contemplation  the 
death  of  his  wife  as  his  widow.  The  question  arises,  what 
is  to  be  done  with  this  property,  between  the  time  of  the 
marriage  of  his  wife  and  her  death,  if  she  should  see  pro- 
per to  terminate  her  widowhood  by  marriage.    If  death 
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terminates  her  widowhood,  the  testator  expressly  declares 
the  execators  shall  sell  the  property,  but  he  does  not  de- 
clare that  they  shall  sell  it  at  the  termination  of  her  said 
widowhood,  if  that  widowhood  is  terminated  otherwise 
than  by  her  death.  We  mast  then,  from  tiecessity,  look 
at  other  portions  of  the  will  to  ascertain  the  disposition 
of  this  property  after  the  marriage  of  his  wife,  and  be- 
fore her  death ;  and  if,  from  the  will,  we  can  find  that 
such  a  disposition  is  made  of  it  as  will  imply  a  power  in 
the  executors  to  sell  it  at  her  marriage,  or  can  find  an  ex- 
press power  to  that  effect,  there  is  certainly  nothing  in 
the  particular  clause  referred  to,  so  emphatic,  as  necessa- 
rily limits  the  power  to  a  sale  at  her  death,  or  prevents  the 
executors  from  exercising  a  power  of  sale  resulting  by 
implication. 

Let  us  examine,  then,  more  critically  the  other  provi- 
sions of  the  will.  The  testator  gives  to  his  widow  the  use 
of  his  homestead,  '^as  long  as  she  shall  remain  my 
widow,"  and  one  half  of  the  income  of  his  estate,  both 
real  and  personal,  ^^as  long  as  she  remains  my  widow;" 
but  he  declares,  should  she  marry,  she  then  shall  have 
one-third  of  the  proceeds  of  his  estate,  both  real  and  per- 
sonal. A  question  is  made  as  to  the  true  meaning  of  the 
word  proceeds,  as  it  is  here  used  by  the  testator.  On  be- 
half of  the  complainants,  it  is  contended  that  it  means  one- 
third  of  the  testator's  whole  estate,  real  and  personal. 
This  is  the  natural  import  and  meaning  of  the  word,  and 
that  construction  must  be  given  to  it,  unless  there  is 
something  in  the  will  to  indicate  that  the  testator  in- 
tended to  use  it  in  a  more  limited  sense,  and  to  attach  to 
it  a  different  signification.  The  only  reason  suggested  for 
giving  to  the  word  ^^proceeds''  other  than  its  natural 
meaning  is  this,  that  the  wife  of  the  testator  gets  more 
of  his  property  by  getting  married  than  by  remaining  his 
widow.  In  answer  to  this,  it  is  sufficient  to  say,  that  in 
no  part  of  the  will  does  the  testator  manifest  any  dispo- 
sition to  put  any  restraint  upon  his  wife,  as  to  her  getting 

Vol.  III.  2  m 


410  CASES  IN  CHANCERY.  [Mat 

Hayler's  Bxeoation  •.  Kingibuid. 

married.  But  besides  this,  there  is  a  very  strong  circum- 
stance exhibited,  in  the  same  sentence,  to  show  the  in- 
tention of  the  testator  to  use  the  word  according  to  its 
natural  and  popular  meaning.  If  she  remains  his  widow, 
he  gives  her  the  nse  of  the  homestead,  and  the  income  of 
one  half  of  his  estate.  If  she  marries,  he  gives  her  one 
half — ^not  of  the  incomej  bat  of  the  proceeds  of  his  estates 
both  real  and  personal,  to  her  own  and  separate  use. 
Here  it  is  evident  that  the  testator,  when  he  meant  to 
give  his  wife,  not  the  property,  or  its  proceeds^  but  the  w- 
come  of  it,  knew  by  what  word  to  express  his  meaning; 
it  is  but  a  fair  inference,  when  in  the  next  line  of  his 
will,  in  giving  to  her  a  difPerent  portion  of  his  property, 
under  different  circumstances,  he  used  the  word  proceeds, 
that  he  did  not  mean  by  the  word  proceeds  the  same  thing 
as  he  had  before  expressed  by  the  word  income. 

The  construction  given  to  the  word  proceeds  has  a  bear- 
ing upon  the  question  in  controversy.  If  the  testator's 
wife  married,  she  was  to  have  one-third  of  the  proceeds 
of  the  estate,  both  real  and  personal.  This,  it  is  admitted, 
included  one-third  of  the  proceeds  of  the  homestead.  If 
power  is  given,  in  the  will,  to  sell  the  homestead  upon 
her  marriage,  then  there  is  no  difficulty  of  her  getting 
one-third  of  the  proceeds.  But  if  no  power  is  given  to 
the  executors  to  sell  upon  her  marriage,  and  if,  when  the 
testator  gave  to  the  executors  power  to  sell  at  her  deathy 
he  meant  to  exclude  the  power  to  sell  at  her  marriage, 
and  to  show  that  he  had  in  his  mind,  and  intended  to 
make  a  difference,  as  to  the  power  of  sale,  in  reference  to 
the  fact,  whether  his  wife  terminated  her  widowhood  hy 
marriage  or  by  death,  then  the  widow  never  could  get 
one-third  of  the  proceeds  of  the  homestead.  If  the  execa- 
tors  have  no  power  to  sell  the  property  upon  the  marriage 
of  his  wife,  and  if  the  testator,  when  he  directed  them  to 
sell  after  the  death  of  his  wife,  meant  that  no  sale  should 
take  place  before  her  death,  he  defeats  the  very  object  of 
his  devise  to  her ;  for  if  the  property  is  not  to  be  sold  an* 


1857.]  CASES  IN  CHANCERY.  411 


Uoyler*!  Ezecaton  v.  Kingslaiid. 


til  her  death,  she  can  get  no  portion  of  the  proceeds.  But 
the  testator  meant  she  should  have  one-third  of  the  pro- 
ceeds, and  should  enjoy  it ;  for  he  declares  she  shall  have 
it  "  to  her  own  and  separate  use^  and  not  at  the  control  of  hei' 
husband,'* 

Again.  The  power  of  sale  is  to  his  executors,  "  to  sell 
and  dispose  of  all  my  lauds^  real  estate^  and  personal  pro- 
perfy^  not  herein  before  disposed  of  as  soon  after  my  de- 
cease as  can  conveniently  be  done."  Here  is  a  power  ex- 
pressly given  to  sell  the  homestead  upon  the  marriage,  or 
death,  of  his  wife.  It  was  to  sell  all  his  real  estate  not  in 
his  will  before  disposed  of.  No  disposition  having  before 
been  made  of  the  homestead,  after  Ihe  marriage  or  death 
of  his  wife,  a  sale  of  it,  in  either  event,  was  embraced  in 
the  very  language  which  conferred  the  power.  The  power 
was  express,  and  beyond  dispute.  This  power,  thus  con- 
ferred, if  afterwards  taken  away,  is  taken  away  by  impli- 
cation only.  When  the  testator  follows  the  power  con- 
ferred by  the  declaration,  ^^alsOj  after  the  death  of  my  wife^ 
to  sell  and  dispose  of  the  homesteady  with  the  four  acres  attached^ 
being  the  same  herein  before  devised  to  my  wife  during  her  said 
widowhood^**  if  he  takes  from  the  executors  the  express 
power  before  given  them  to  sell  the  same  property  upon 
her  marriage,  it  is  done  by  implication  only,  and,  because 
he  expressly  declares  that  the  executors  shall  sell  the 
homestead  after  the  death  of  his  wife,  it  is  to  be  inferred 
that  he  did  not  mean  they  should  sell  it  in  any  event 
until  her  death.  I  think  such  an  implication  is  to  be  re- 
jected, because  it  defeats  the  general  intention  of  the 
testator  running  through  the  whole  will. 

It  is  manifest  the  testator  intended  to  dispose  of  his 
whole  property.  He  intended  to  have  it  all  divided  by  his 
executors,  and  for  that  purpose  he  ordered  them  to  sell  it 
all,  both  real  and  personal,  and  distribute  the  proceeds. 
He  did  not  mean  that  any  of  his  property  should  remain 
in  the  hands  of  his  executors  to  be  disposed  of  at  a  future 
period.    By  the  construction  contended  for  on  behalf  of 
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the  defendants,  both  these  intentions,  so  manifest  in  the 
will,  from  its  beginning  to  its  end,  are  defeated ;  for,  by 
that  construction,  the  testator  dies  intestate  as  to  his 
homestead  between  the  marriage  and  death  of  his  widow, 
and  he  leaves,  by  implication,  the  charge  and  care  of  that 
property  to  his  executors  during  that  period.  And,  as  I 
before  remarked,  such  a  construction  deprives  his  wife  of 
the  benefit  of  the  devise  to  her  of  the  proceeds  of  the 
homestead. 

All  the  difficulty  that  has  arisen  in  the  construction  of 
this  will  has  been  from  a  want  of  accuracy  in  the  testator's 
expressing  his  intention — an  intention  which,  I  think,  is 
very  clear,  upon  a  careful  examination  and  consideration 
of  the  whole  will.  There  is  an  anxiety  manifested,  through- 
out the  will,  that  the  estate  should  be  distributed  promptly, 
and  for  this  purpose  power  is  conferred  upon  the  execu- 
tors to  sell  all  the  property,  real  and  personal.  Now,  it 
very  naturally  occurred  to  the  testator,  as  he  was  giving 
this  power,  that  there  was  one  piece  of  property  which 
had  been  specifically  devised.  It  occurred  to  him  that  be 
had  expressly  declared  that,  if  his  wife  married,  she  should 
have  one-third  of  the  proceeds  of  that  property,  and  as 
he  had  directed  his  executors  to  sell  all  his  real  and  per- 
sonal property,  he  had  said  all  that  was  necessary  for  the 
purpose  of  having  his  intention  carried  out  in  reference 
to  the  disposition  of  this  property,  if  his  wife  should 
marry.  But  then,  if  she  did  not  marry,  that  property 
would  remain  still  undisposed  of;  and  it  was  very  nataral 
that  the  question  should  occur  to  a  plain  man,  as  to  what 
should  be  done  with  the  property  after  the  wife's  death; 
and  for  the  purpose  only  of  being  more  explicit  on  that 
point,  and  without  intending  to  limit  any  power  before 
conferred,  or  to  alter  any  devise  before  made,  he  added 
the  clause  which  has  created  the  doubt,  or  difficulty,  sug- 
gested. 

The  testator  intended  all  his  property  to  be  distributed 
as  soon  as  practicable,  and  to  accomplish  this,  he  gave  his 
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executorB  power  to  sell  all  his  property^  real  and  personal. 
It  was  to  carry  oat  that  intention  more  fully,  that  tbe 
power  was  given  which,  it  is  insisted,  limits  the  power 
previously  given.  This  construction  defeats  the  intention 
of  the  testator,  and  should  not  therefore  be  adopted. 

I  am  of  opinion  that  the  complainants  have  power  to 
sell,  and  that  they  are  entitled  to  a  decree. 


John  Whitbnack  vs.  David  C.  Nob  and  others. 

Under  the  mechanic's  h'en  law,  the  claimant  filed  his  bill  of  particalars,  with 
an  affidavit  annexed,  alleging  that  the  amounts  in  the  bill  set  forth  were  for 
casings,  blinds,  &c.,  and  materials  famished  in  the  repairing,  altering,  erect- 
ing, and  finishing  of  the  buildings  in  the  claim  described.  Held,  that  this 
did  not  create  a  lien  under  the  statute. 

A  parch,  or  piazza,  is  an  "addition  erected  to  a  former  building,"  and  is  the 
subject  of  a  lien.  Folding-doort  are  not  an  "  addUion,"*  within  the  meaning 
of  the  act — it  is  an  alteration  only. 

Tbe  mechanic  has  a  lien  only  upon  the  building  or  "addition''  iu  the  erection 
of  which  he  hus  furnished  labor  or  materials,  and  on  no  other. 

A  mechanic  cannot  have  a  lien  for  converting  a  garret  into  bed-rooois — it  is  an 
alieraiion  only. 

Tbe  mode  of  sale  designated  so  as  to  secure  the  benefit  of  the  liens  without 
impairing  other  encumbrances. 

S.  M.  Gaston  and  (?.  H.  Brown^  for  complainants. 

J.  V,  Voorhees  and  Jacob  Vanaita,  for  defendants. 

The  Cha>'CELlor.  The  bill  is  brought  to  foreclose  two 
mortgages,  held  by  the  complainants,  which  cover  what 
is  known  by  the  name  of  the  "Forest  Grove  House," 
with  about  forty  acres  of  land,  on  Schooley*s  mountain. 
The  validity  of  the  mortgages  is  not  disputed.  The  ques- 
tions raised  are  in  reference  to  the  validity  of  the  lien 
claims  set  up  by  some  of  the  defendants,  and  as  to  the 
priorities  of  the  respective  encumbrances. 

2  m* 
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Case  and  Gulick  set  up  a  mechanic's  lien,  of  $801,  upon 
the  property.  It  is  ohjected  to  this  lien,  that  it  appears, 
upon  the  face  of  it,  to  be  of  a  character  not  recognised 
by  the  statute.  In  the  claim  filed  with  the  clerk  of  the 
county,  it  is  described,  as  "  being  for  doors,  blinds,  lum- 
ber, &c.,  and  materials  furnished  to  and  for  David  C.  Koe, 
at  his  request,  by  the  said  Case  and  Gulick,  the  said 
claimants,  in  the  repairing,  altering,  and  finishing  of  tbe 
suid  main  buildings  and  wings  herein  before  described. ' 

In  the  bill  of  particulars,  the  charge  is,  ^'  to  panel  doors, 
casings,  and  base,  as  by  special  agreement  to  be  used  in 
constructing  and  finishing  *  Forest  Grove  House,'  at 
Schooley's  mountain,  $115.00 

To  248  feet  of  blinds,  186.00 


Making  the  said  sum  of  $301.00" 

Then  follows  the  afiidavit  required  by  the  statute,  in 
which  it  is  alleged,  <^  that  the  facts  and  statements  set 
forth  in  the  foregoing  bill  of  particulars  are  true,  and 
that  the  amount  therein  set  forth,  as  due  said  claimants, 
is  for  casings,  blinds,  &c.,  and  materials  furnished  in  tbe 
repairing,  altering,  erecting,  and  finishing  of  said  build- 
ings in  said  claim  described." 

The  first  section  of  the  "  mechanic's  lien"  act  {Nix.  Dig. 
487)  makes  every  building,  thereafter  erected,  liable  for 
the  payment  of  any  debt  contracted  for  labor  performed, 
or  materials  furnished,  for  the  erection  and  construction 
thereof;  and  declares  such  debt  to  be  a  lien  on  the  build- 
ing and  land  whereon  it  stands.  The  fifth  section  of  the 
act  declares,  that  any  addition  erected  to  a  former  build- 
ing shall  be  considered  a  building  for  the  purposes  of  the 
act;  but  that  no  building  shall  be  subject  to  the  provi- 
sions of  this  act,  for  any  debt  contracted  for  repairs  done 
thereto,  or  alterations  made  therein. 

The  afiSdavit  of  the  claimants,  and  which  certainly  is 
tbe  best  evidence  as  to  the  purposes  for  which  the  mate- 
rials were  furnished,  states  that  they  were  for  repairing, 
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altering^  er^ecting,  and  finishing  the  building.  As  the  act 
expressly  declares  that  no  building  shall  be  subject  to  the 
provisions  of  the  act  for  any  debt  contracted  for  repairs 
done  thereto,  or  alterations  made  therein,  I  cannot  see 
how  the  court  can  recognise  this  as  a  lien  affecting  other 
encumbrances,  where  the  record,  constituting  the  evi- 
dence of  the  lien,  shows  that  the  claim  is  not  embraced 
within  the  provisions  of  the  act.  It  was  argued,  that  the 
word  erecting^  in  the  affidavit,  makes  the  claim  a  lien 
under  the  act  But  what  are  you  to  do  with  the  words 
repairing  and  altering  f  You  cannot  reject  them  as  surplus- 
age, as  was  insisted  by  counsel  on  the  argument,  because^ 
the  claimants,  having  sworn  that  the  materials  furnished 
were  used  for  repairing,  altering,  erecting,  and  finishing, 
a  part  must  have  been  used  for  purposes  which  the  act 
declares  shall  not  create  a  lien.  An  individual,  who  has 
furnished  some  lumber  for  erecting,  and  some  for  repairs 
and  alterations  in  a  building,  cannot  include  in  his  claim 
all  the  materials  he  has  furnished  for  these  different  pur- 
poses, and  then,  because  he  can  conscientiously  swear 
that  the  materials  were  furnished  for  repairs,  alterations, 
and  erection^  obtain  a  lien  for  the  materials  and  for  repairs 
and  alterations.  It  is  said  the  claimants  ought  not  to  lose 
their  lien  on  account  of  a  mere  technical  difficulty  in 
their  mode  of  recording  it.  The  difficulty  is  not  a  mere 
technical  one.  The  act  expressly  declares  that  they  shall 
acquire  no  lien  for  materials  famished  for  mere  repairs 
and  alterations.  They  file  their  answer,  and  present  their 
claim  as  it  is  recorded.'  They  do  not  allege  that  there  was 
any  mistake  in  the  manner  of  stating  their  claim  ;  nor  do 
they  set  forth,  in  their  answer,  that  the  materials  were  in 
fact  furnished  for  any  different  purposes  than  as  alleged 
by  them  in  their  claim  filed  in  the  office  of  the  clerk  of 
the  county.  They  do  not  set  up  any  special  ground  of  re- 
lief in  the  case,  alleging  what  amount  of  the  debt  con- 
tracted was  for  materials  used  in  erecting  the  buildings, 
and  claiming  that  their  lien  should  be  established  for  that 
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much.  If  tbe  claim  is  recognised,  it  muBt  be  for  its  fiill 
amount  of  9801,  a  part  of  which  was  undoubtedly  fur- 
nished for  mere  repairs  and  alterations,  because  the  claim- 
ants have  so  sworn ;  and  thus  these  defendants  will  have 
acquired  a  lien  upon  a  building,  in  direct  opposition  to 
the  letter  and  meaning  of  the  statute.  I  feel  constrained 
to  the  conclusion  that  this  claim  cannot  be  recognised  as 
a  valid  lien,  or  encumbrance,  upon  the  mortgaged  pre- 
mises. 

The  claim  of  William  G.  Gardner  is  subject  to  the  same 
objection  as  that  of  Case  and  Ghdick.  The  elaim,  as  set  out 
on  the  record,  states  ''  that  the  said  David  C.  Noe  con- 
tracted the  debt  of  one  hundred  and  eightj-three  dollars 
and  thirty-six  cents,  being  the  amount  for  which  this  lien 
is  claimed  as  aforesaid,  the  same  being  for  tinning  roof, 
lead  pipes,  pumps,  copper  tube,  and  work  and  labor  and 
materials,  furnished  to  and  for  the  said  Damd  C  Noe^  at 
his  request,  by  this  claimant,  in  the  repairing,  alteration, 
and  finishing  of  the  said  buildings,''  &c.  The  affidavit  de- 
clares the  labor  done  and  materials  furnished  to  have  been 
''in  the  repairing,  altering,  erecting,  and  finishing  of  said 
buildings."  This  claim  is  not  recognised,  by  the  statute, 
as  a  lien  upon  the  mortgaged  premises.  In  looking  at  the 
bills  of  particulars  filed  with  the  claims  of  Case  and  Gt(- 
licky  and  also  of  Gardner^  I  am  satisfied  that  the  labor  and 
materials  they  furnished  were  not  the  proper  subjects  of 
lien.  They  were  furnished  in  the  alteration  of  the  house. 
The  house  had  been  finished  two  years  previous,  and 
what  was  done  by  Noe  formed  no  part  of  the  original  de- 
sign of  the  building. 

The  claim  of  Riisling^  Bell  and  Clawson  is  specified 
with  great  particularity,  and  is  not  subject  to  any  excep- 
tion as  to  its  form  or  for  non-compliance  with  the  pro- 
visions of  the  act.  The  claim  is  for  $540.56,  being  a  debt 
contracted  for  materials  furnished  in  the  erection  and  con- 
struction of  a  porch,  or  piazza,  about  seventy  feet  lon^, 
and  ten  feet  wide,  added  to  the  east  end  of  said  main 
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baildingy  and  annexed  to  the  northeast  wing,  a  porch,  or 
piazza,  added  to  the  west  end  of  said  main  building,  be- 
ing about  ten  feet  wide,  and  about  fifty-five  feet  long, 
covered  or  roofed  with  tin  ;  also  a  bar-room,  added  to  the 
west  end  of  said  main  building,  and  annexed  to  the  west- 
erly wing,  being  ten  feet  wide,  and  twenty  feet  long ;  also 
a  kitchen,  forty  feet  long,  and  thirty  feet  wide,  added  to 
the  northwest  end  of  the  northwesterly  wing ;  also  two 
pair  of  folding-doors,  placed  between  the  parlors  and 
diuing-rooms,  on  the  first  floor  of  said  main  building. 

The  first  objection  to  this  claim  is,  that  a  piazza  is  not 
an  ^^  additiorij'*  within  the  contemplation  of  the  fifth  sec- 
tion of  the  act  {Nix  Dig.  487).  The  fifth  section  is  as  fol- 
lows: '^'Any  addition  erected  to  a  former  building,  and 
any  fixed  machinery  or  gearing,  or  other  fixtures  for  man- 
ufacturing purposes,  shall  be  considered  a  building  for 
the  purposes  of  this  act"  \  It  is  very  evident  that  the  le- 
gislature meant,  by  the  word  ^^  additioHj'*  to  embrace 
something  which  in  common  parlance  would  not  be  de- 
signated as  a  building^  or  the  phraseology  would  not  have 
been  used,  that  such  addition  should  be  considered  a  build- 
ing for  the  purposes  of  this  act.  It  was  contended  by  coun- 
sel, in  opposition  to  this  claim,  that  by  "any  addition  erect- 
ed to  a  former  building^**  was  meant  adding  a  building  to  a 
former  building.  If  so,  there  was  no  propriety  in  the  act's 
declaring  that  such  addition  should  be  considered  a  build- 
ing. It  would,  to  all  intents  and  purposes,  be  a  building, 
and  therefore  there  would  be  no  propriety  in  the  legisla- 
ture's declaring  it  should  be  considered  a  building.  Be- 
sides, if  the  fifth  section  of  the  act  meant  nothing  more 
than  a  building  added  to  a  former  building,  that  object  was 
embraced  in  the  first  section  of  the  act,  and  therefore  the 
fifth  section,  except  so  far  as  it  included  machinery,  &c., 
for  manufacturing  purposes,  was  quite  unnecessary  and 
superfluous. 

Another  objection  to  the  claim  of  Rusling,  Bell  and 
Clawscn  is,  that  it  embraces  the  materials  found  for  two 
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pair  of  foiding-doors.  It  is  contended  that  this  is  an  {dter- 
ation  merely,  within  the  meaning  of  the  fifth  section  of 
the  act.  I  do  not  see  how  there  can  he  a  donbt  as  to  this. 
If,  in  the  original  erection  of  the  honse,  these  folding- 
doors  had  been  made,  of  coarse  the  materials  for  con- 
structing them  would  have  been  properly  included  as  part 
of  the  materials  furnished  in  the  erection  of  the  building. 
But  these  buildings  had  been  erected  and  occupied  for 
two  years,  or  more.  Mr.  Noe  purchased  them  for  the  pur- 
pose of  adapting  and  appropriating  them  to  the  use  of  a 
public  boarding  house,  and,  as  a  matter  of  convenience, 
had  the  rooms  in  the  house  connected  by  folding-doors. 
This  was  certainly  but  an  alteration,  and  cannot  be  con- 
sidered, with  any  propriety,  a  building,  or  an  addition 
erected  to  a  former  building,  within  the  meaning  of  the 
act. 

But  then,  as  a  third  objection  to  this  claim,  it  is  insist- 
ed, that  if  the  materials  for  the  piazzas  were  not  properly 
included,  it  destroys  the  whole  claim,  for  it  makes  it  ob- 
noxious to  the  same  objection  which  excludes  the  claims 
of  Ofse  and  Ovlick  and  of  WiUiam  6r.  Gardner  from  the 
benefit  of  the  act — But  there  is  this  difference.  The  claims 
of  Case  and  Gruliek  and  Gardner  were  declared  to  be  for 
work  done  and  materials  furnished  in  the  repairing,  al- 
tering, and  finishing  the  buildings.  The  claim  of  Mus- 
ling^  Bell  and  Clawson  designates  the  appropriation  of  the 
materials  to  the  particular  purposes  to  which  they  were 
applied.  In  the  one  case,  you  may  ascertain  the  quantity 
and  value  of  the  material  appropriated  to  the  legitimate, 
and  that  to  the  illegitimate  object ;  in  the  other,  they  are 
so  blended  as  to  be  inseparable. 

It  is  further  objected  to  this  claim,  that  it  is  filed  em- 
bracing all  the  buildings,  as  well  the  piazzas,  kitchen,  and 
bar-room  as  the  buildings  to  which  these  additions  were 
attached.  The  counsel  for  the  claimants  contend  that  snch 
is  the  true  construction  of  the  act,  and  the  claim  properly 
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embraces  all  the  bttildings,  and  is  a  claim  upon  them.  Bat 
I  cannot  yield  assent  to  this  construction. 

By  the  eleventh  section  of  the  act,  under  a  special  fieri 
faciaSj  the  sheriff  is  to  advertise,  sell,  and  convey  said 
bnilding  and  lot ;  and  the  act  declares  that  the  deed  given 
by  the  sheriff  shall  convey  to  the  purchaser  the  said  build- 
ing free  from  any  former  encumbrance  on  the  land.  If  the 
coustmctfbn  contended  for  is  correct,  then  the  sheriff  con- 
veys to  the  purchaser  not  only  the  building  which  has 
been  erected  by  the  labor  and  materials  the  claimants 
have  furnished,  but  also  other  buildings ;  and  besides  that, 
supplants  a  former  encumbrancer — the  conveyance,  by  the 
sheriff  being  made,  according  to  the  act,  free  from  any 
ibrmer  encumbrance  on  the  land.    Thus  it  deprives  a  for- 
mer encumbrancer  not  only  of  his  priority  of  lien  on  the 
buildings  which  the  mechanic  who  sets  up  his  claim  has 
erected,  but  of  his  priority,  also,  in  the  original  buildings 
in  the  erection  of  which  the  mechanic  has  furnished  nei- 
ther labor  or  materials.    When  this  same  section  speaks 
of  the  "  commencement  of  the  building,"  it  certainly 
does  not  refer  to  the  commencement  of  the  original  build- 
ing to  which  the  addition  is  attached,  but  to  the  building 
which  has  been  erected  by  the  labor  and  materials  for 
which  that  building  remains  as  a  security.    The  act  de- 
clares, that  every  building  shall  be  liable  for  the  payment 
of  any  debt  contracted,  &c.,  for  the  erection  and  construc- 
tion thereof,  and  thai  any  addition  erected  to  a  former  buHd- 
mg  shall  be  considered  a  building  for  the  purposes  of  this  clcL 
The  act  draws  a  distinction  between  the  original  building 
and  the  addition.  Any  addition  erected  to  a  former  building 
is  then  liable  for  the  payment  of  any  debt  contracted  in  its 
erection ;  but  the  act  does  not  declare  that  the  building*  to 
which  the  addition  is  erected  shall  be  liable  for  the  payment/ 
of  any  debt  contracted  for  the  erection  and  construction  of 
such  addition.    The  one  construction  of  the  act  permits 
the  claimant  to  supplant  a  former  encumbrancer  by  impli- 
cation, the  other  leaves  the  prior  encumbrancer  unmolest- 
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ed  in  his  rights.  I  think,  when  we  come  to  adjost  ttie 
equities  of  these  parties,  and  subject  the  property  to  a 
sale,  for  the  purpose  of  satisfying  these  various  and  con- 
flicting encumbrances,  that  the  propriety  of  this  conatrac- 
tion  will  be  made  manifest  The  property  must  be  sold. 
The  complainant  holds  the  first  mortgage.  In  the  sale  of 
the  property,  two  piazzas  and  the  kitchen  are  sold.  On 
these,  the  act  in  question  gives  to  the  claimant  the  first 
lien.  They  must  be  valued  according  to  some  proper 
scale  or  mode  of  estimation,  and  their  value,  thus  ascer- 
tained,  must  be  deducted  from  the  fund,  and  paid  to  the 
claimant.  But  would  it  be  proper  to  permit  him  to  en- 
croach upon  the  rights  of  a  prior  mortgagee,  by  deduct- 
ing from  the  fund  not  only  the  value  of  the  buildings, 
which  have  been  erected  by  his  labor  and  materials,  but 
the  value  of  other  buildings  which  he  had  no  agency  in 
creating  ?  But  although,  according  to  the  view  I  have 
taken,  the  claim  filed  embraces  more  than  the  claimants 
are  entitled  to,  I  do  not  consider  that  this  circumstance 
aifects  the  validity  of  the  claim,  as  to  the  extent  it  is  re- 
(L'ognised  by  the  statute.  The  claim  distinctly  shows  what 
buildings  were  erected  by  the  labor  and  materials  of  the 
claimant ;  and  because  he  may  be  mistaken,  as  to  the 
law,  in  claiming  a  lien  on  more  property  than  the  act  re- 
cognises, such  a  mistake  should  not  operate  to  his  preju- 
dice. It  was  not  of  a  character  to  injure  or  mislead  any 
one ;  and  no  one  has  just  ground  of  complaint  on  account 
of  this  mere  irregularity. 

The  only  objection  made  to  Ichabod  Searing's  claim  is, 
that  the  bill  of  particulars  is  not  verified  by  the  oath  of  the 
claimant,  as  required  by  the  statute.  I  think  the  '*  act" 
is  substantially  complied  with.  The  statement  of  the 
claim  is  very  full,  and  it  refers  to  the  bill  of  particulars  as 
correct.  Then  follows  the  bill  of  particulars.  The  affi- 
davit does  not  state,  in  so  many  words,  that  the  bill  of 
particulars  is  true.  But  the  bill  of  particulars,  being  re- 
ferred to  in  the  statement  of  the  claim  as  being  annexed 
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to  the  atatement,  and  the  statement  being  verified  as  trae, 
and  as  exhibiting  the  true  nature  of  the  claimant's  de- 
mand, the  reference  to  the  statement  in  the  affidavit  is  a 
substantial  compliance  with  the  act. 

As  to  John  B.  Taylor's  lien.  This  lien  is  not  good,  so 
far  as  the  labor  was  bestowed  and  the  materials  were  fur- 
nished for  the  alterations  in  the  upper  story  of  one  of  the 
wings.  The  converting  of  a  garret  into  bed-rooms,  for 
the  purpose  of  accommodating  the  ho^se  to  the  purposes 
for  which  Noe  designed  to  appropriate  it,  was  an  aUeraUon 
within  the  meaning  of  the  statute ;  and  the  building  is 
not  subject  to  the  provisions  of  the  act  for  a  debt  con- 
tracted for  such  alteration.  The  lien  is  good  so  far  as  it 
relates  to  the  piazzas,  office,  and  kitchen,  but  not  to  the 
folding-doors  or  garret. 

Jesse  HoffmarCs  claim  is  good,  as  a  lien  on  the  piazzas, 
office,  kitchen,  and  ice-house,  but  not  for  the  mason  work 
to  the  inside  of  the  third  story  of  the  easterly  wing,  or 
for  the  lathing  and  plastering  the  cellar  story  of  the  main 
building. 

Charles  W.  Backman*s  claim  is  good,  as  a  lien  upon  the 
piazzas,  office,  and  kitchen,  but  not  on  folding-doors,  or 
for  work  on  the  third  story  of  the  easterly  wing  of  the 
main  building. 

It  remains  to  determine  the  mode  by  which  these  seve- 
ral encumbrances  shall  be  satisfied  out  of  the  premises. 

The  mortgages  mentioned  in  the  bill  were  all  recorded 
prior  to  the  time  when  the  defendants'  liens  attached  to 
the  property,  with  the  exception  of  Ichabod  Searing's 
lien,  which  has  priority  over  the  complainant's  third 
mortgage.  The  mortgages,  then,  are  prior  encumbrances, 
and  are  to  be  first  paid  out  of  the  fund  produced  by  the 
land.  The  mechanics'  liens  are  the  first  encumbrances  on 
the  addiiianSj  to  wit,  the  piazzas,  office,  kitchen,  and  ice- 
house, and  are  entitled  to  be  first  paid  out  of  the  fund 
produced  by  the  sale  of  these  buildings.  The  fund  pro- 
duced by  the  sale  of  the  orginal  buildings  must  be  appro- 
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priated  to  the  payment  of  the  mortgages  and  judgments. 
It  is  not  sabject  to  the  pcFyment  of  the  liens ;  because  if 
it  is  subject  at  all  to  the  payment  of  the  liens,  the  liens 
have  priority  over  the  mortgages,  as  appears  from  the 
eleventh  section  of  the  act,  which  I  do  not  believe  was 
intended.  The  property  has  been  sold  by  consent  of  all 
parties,  and  the  fund  is  in  court. 

There  must  be  a  reference  to  a  master,  with  directions 
to  ascertain,  as  neai  as  practicable — 

First.  What  amount  of  this  fund  represents  the  value 
of  the  land,  independent  of  the  buildings. 

Second.  What  amount  represents  the  value  of  the  addi- 
tionSy  to  wit,  the  piazzas,  kitchen,  office,  and  ice-house. 
In  ascertaining  this  amount,  it  would  be  just,  I  think,  for 
the  master  to  ascertain  their  original  costs,  respectively, 
which  can  be  readily  done  by  means  of  the  bills  of  par- 
ticulars furnished  with  the  record  of  the  liens  in  this 
cause,  and  then  make  a  proper  deduction  for  depreciation 
to  the  time  of  the  sale. 

Third,  What  amount  of  the  fund  represents  the  value 
of  the  original  buildings  to  which  the  additions  were 
attached. 

Out  of  the  first  fund,  thus  ascertained,  the  mortgages 
mentioned  in  the  bill  must  be  paid,  except  the  complain- 
ant's third  mortgage.  Ichabod  Searing's  lien  is  prior  to 
the  complainant's  third  mortgage  on  that  fund,  provided 
the  lien  is  not  paid  out  of  the  second  fund. 

Out  of  the  second  fund,  the  lien  claimants  are  to  be 
first  paid.  If  there  is  a  deficiency,  then  Searing  must 
resort  to  the  first  fund,  and  be  first  paid,  if  any  of  that 
fund  is  left ;  then  the  complainant's  third  mortgage  must 
be  paid  out  of  the  fund ;  then  the  other  mechanic  liens. 

As  to  the  third  fund,  the  mortgage  and  judgment  cred- 
itors apply  that  fund  according  to  the  respective  priority 
of  their  encumbrances. 

If  there  are  any  buildings  on  the  land  besides  those  aa 
before  referred  to  as  original  buildings  and  as  addiimSj 
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they  must  be  valaed  separately,  because  the  mechanics* 
liens  do  not  cover  them  ;  or  if  convenient,  they  may  be 
valued  with  the  original  buildings,  and  carried  into  the 
third  fund. 


Robert  Campbell,  jun.,  vs.  Sarah  Ann  Gardner. 

After  sale  upon  an  execution  oat  of  this  coart,  and  delivery  of  the  deed,  the 
ooart  may,  upon  proper  case  made*  open  the  sale  upon  peUUon, 

Uoder  the  practice  of  this  coart,  a  sale,  after  delivery  of  the  deed,  will  be 
opened -on  petition  upon  the  same  grounds  as,  nnder  the  English  practice,  a 
sale  would  be  opened  after  confirmation. 

lu  this  case,  the  property  was  purchased  at  a  low  price  by  the  mortgagee.  The 
mortgagor  was  an  aged  woman,  and  the  only  party  to  the  suit,  and  it  was 
proved  that  she  was  misled  as  to  the  nature  of  the  process  served  upon  her. 

A  resale  will  be  ordered  when  the  mortgaged  premises  have  been  sold  greatly 
below  their  value,  and  bought  in  by  the  mortgagee,  if  the  mortgagor,  or 
those  standing  in  his  place,  have  been  misled  by  the  mortgagee,  or  even  by 
a  third  person,  in  reference  to  the  foreclosure  of  the  mortgage,  and  in  con" 
sequence  thereof  did  not  attend  the  sale. 

When  the  mortgagee  is  the  purchaser,  the  conrt  will  regard  an  application  for 
resale  with  more  indulgence  than  when  a  stranger  is  the  purchaser. 


A  petition  filed  by  Sarah  Ann  Gardner  to  set  aside 
sale,  &c. 

James  B.  Harderibergh  and  James  S.  Nevius,  for  the  pe- 
titioner. 

Wortendyck  and  ZabriskU^  for  respondent. 

The  Chancellor.  This  is  an  application,  by  petition, 
on  behalf  of  Sarah  Ann  Gardnery  to  open  a  sale  made  by 
a  sheriff  under  a  decree  of  this  court. 

The  complainant  filed  his  bill  to  foreclose  the  defend- 
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ant  of  her  equity  of  redemption  in  the  premises  in  dis- 
pute, and  to  satisfy  a  mortgage  of  five  hundred  dollars, 
and  some  interest  due  thereon,  by  a  sale  of  the  premises. 
The  defendant,  in  January,  1856,  had  purchased  the  pre- 
mises, subject  to  two  mortgages.  The  first  mortgage  is 
for  ?500,  dated  January  16th,  1845,  and  is  the  mortgage 
held  by  the  complainant,  upon  which  he  filed  his  bill 
The  second  mortgage  is  dated  June  20th,  1845,  and  was 
originally  for  9250,  but  has  been  reduced  by  a  payment 
of  $100  of  the  principal.  The  second  mortgagee  was  not 
made  a  party  to  the  suit.  There  are  no  parties  except  the 
first  mortgagee,  and  Sarah  Ann  Gardner  who  holds  the 
equity  of  redemption.  She  purchased  the  property  sub- 
ject to  the  mortgages,  and  assumed  their  payment  as  part 
of  the  purchase  money.  The  property  was  sold  by  the 
sheriff*,  for  the  sum  of  $500.  The  complainant  was  the 
purchaser,  and  the  sheriff  delivered  him  a  deed  for  the 
property. 

It  is  insisted,  as  a  preliminary  objection  to  this  applica- 
tion, that  the  sheriff  having  delivered  the  deed,  the  mat- 
ter is  beyond  the  control  of  the  court,  and  that  the 
ground  of  complaint  is  such  as  is  properly  the  founda- 
tion for  relief  by  bill,  and  not  a  matter  which  is  addressed 
to  the  mere  discretion  of  the  court. 

The  practice  pursued  by  this  court  in  opening  bid- 
dings, or  setting  aside  sales  under  a  decree,  has  assimi- 
lated very  much  to  the  English  practice  after  a  report  of 
sale,  and  confirmation  of  the  same.  According  to  the 
practice  in  the  Court  of  Chancery  in  England,  if  parties 
apply  to  open  biddings  before  the  report  is  confirmed,  it 
is  a  matter  of  course  to  open  them  on  payment  of  costs 
and  making  a  deposit ;  but  after  confirmation,  a  special 
ground  upon  evidence  is  required.  This  court  has  never 
interfered  with  a  sale  for  mere  inadequacy  of  price,  but 
has  uniformly  declined  doing  so.  It  has  always  required 
some  special  ground  to  be  laid,  such  as  fraud  or  accident, 
which  has  prevented  a  fair  sale  of  the  property,  and 
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worked  injostice  to  some  party  whose  interest  is  afiected 
by  the  sale.  The  special  ground  which,  by  the  English 
practice,  is  required  to  open  a  sale  a/%er  confirmation^  has 
always  been  required  by  this  court  to  open  a  sale  when 
the  property  has  been  struck  off  to  the  purchaser.  In 
England,  a  sale  confirmed  is  upon  the  same  footing  as  a 
sale  here  which  has  been  confirmed,  (not  by  the  court,  for 
that  is  not  required,)  but  by  the  sherifi*'s  completing  all 
that  is  necessary  to  be  done,  a  sale  upon  his  execution, 
and  delivery  of  his  deed  to  the  purchaser.  The  same  ob- 
jectiou,  therefore,  which  would  exist  to  the  opening  of  a 
sale,  by  this  court,  upon  motion  or  petition,  after  the  sherift* 
had  delivered  his  deed,  would  operate  with  equal  force 
against  that  practice  after  a  confirmation  of  sale,  if  such 
confirmation  T^re  necessary. 

In  the  case  of  Watson  v.  Birch^  (2  Ves.  jr.j  51,)  the  sale 
had  been  confirmed.  The  confirmation  was  on  the  24th 
of  July,  1792,  On  the  28th  of  November  following,  a 
motion  was  made,  by  a  party  interested,  to  open  the  bid- 
dings, which  was  successful.  Lord  Commissioner  ^.^At/rs^ 
said,  in  that  case,  that  upon  the  best  consideration,  he 
could  not  find  any  more  confined  rule  than  this,  that  as 
a  general  principle,  biddings  are  not  to  be  opened  after 
confirmation  of  the  report,  unless  under  particular  cir- 
cumstances ;  that  in  Gower's  case  it  was  decided  thus  far, 
that  increase  of  price  alone  is  not  sufficient;  but  if  fraud 
appears,  that  suspends  the  operation  of  the  general  rule ; 
that  fraud  was  only  mentioned  as  one  exception ;  but  it 
was  not  laid  down  as  the  only  possible  exception ;  that 
the  same  general  rule  was  laid  down  in  Pndeaux  v.  Pri- 
deaux,  1  Bra.  C.  C.  287. 

The  case  of  Morice  v.  Bishop  of  Durham  (11  Ves.  57)  is 
one  where  a  motion  was  made  to  open  the  biddings  after 
the  confirmation  of  the  report  of  sale.  So,  also,  the  case 
of  White  V.  Wilson^  14  Ves.  151.  In  both  cases  the  mo- 
tion was  denied.  Lord  Eldan  deciding  that  he  would  not 

2n* 
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opeu  biddings  after  confirmation,  unless  for  frand  in  tbe 
purchaser,  or  fraudulent  negligence,  in  another  person,  as 
the  agent,  of  which  it  would  be  against  conscience  that 
the  purchaser  should  take  advantage.  But  in  these  cases, 
although  the  sale  had  been  completed,  as  much  so  as  the 
8ale  in  the  case  we  are  considering,  where  the  sheriff  had 
delivered  the  deed,  the  application  was  not  objected  to  on 
the  ground  that  it  was  by  motion,  and  not  by  bill.  The 
motion  would  have  been  successful,  in  both  cases,  if  the 
party  making  it  had  laid  before  the  court  sufficient  ground 
to  justify  its  interference.  The  objection  was  not  taken, 
that  the  sale  having  been  confirmed,  any  interference  with 
it  was  beyond  the  reach  of  the  court,  by  motion  or  peti- 
tion. All  the  court  did  was  to  put  different  limits  to  the 
discretion  to  be  exercised  in  the  case  wffere  a  confirma- 
tion had  taken  place,  and  in  a  case  where  it  had  not 

In  the  case  of  CoUier  v.  Whvpplt  (13  Wendell  224),  the 
deed  had  been  delivered  by  the  master  to  the  purchaser. 
An  application,  by  petition,  was  made  for  a  resale,  on  the 
ground,  that  through  some  misapprehension  in  a  conver- 
sation with  the  master  and  an  agent  of  the  petitioner,  the 
latter  did  not  attend  the  sale.  The  Chancellor  ordered  a 
resale,  which  order,  on  appeal  to  the  Court  of  Errors,  was 
affirmed.  Mr.  Justice  Nelson,  in  delivering  the  opinion  of 
the  court,  expressly  declares,  that  he  considers  the  fact  of 
the  delivery  of  the  deed  of  no  importance.  "  As  to  the 
deed,  it  was  taken  subject  to  the  jurisdiction  of  the  Chan- 
cellor over  the  sale."  In  Requa  v.  Rea  and  wife  (2  Paige 
339),  the  deed  had  been  delivered,  and  the  application  for 
resale  was  by  petition,  which  was  successful.  The  Chan- 
ceUor  remarked,  in  that  case,  "  Where  a  person  becomes  a 
purchaser  under  a  decree,  he  submits  himself  to  the  juris- 
diction of  the  court  in  that  suit,  as  to  all  matters  con- 
nected with  that  sale  or  relating  to  him,  the  character  of 
purchaser,"  and  cites  Cassamajore  v.  Strode,  1  Sim.  ^  Ster. 
Rep.  881. 

Tbe  case  of  Tripp  v.  Cook  (26  Wend.  143)  is  a  very  string 
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case  directly  to  the  point.  The  mortgagee  had  purchased 
in  the  property  at  an  inadequate  price.  The  master  de- 
livered the  deed,  and  the  sale  was  confirmed  by  the  court. 
The  mortgagor  presented  his  petition,  stating  that,  within 
a  week  after  the  service  of  the  subpoena  upon  him,  he  had 
an  interview  with  the  complainant,  and  understood,  from 
the  conversation  then  had,  that  the  suit  would  be  no  fur- 
ther prosecuted,  and  in  consequence  thereof  did  not  at- 
tend the  sale.  The  petition  was  granted,  and  the  court 
laid  down  the  principle,  that  a  resale  would  be  ordered 
where  the  mortgaged  premises  had  been  sold  greatly  be- 
low their  value,  and  bought  in  by  the  mortgagee,  if  the 
mortgagor,  or  those  standing  in  his  place,  had  been  mis- 
led by  the  mortgagee,  or  even  by  a  third  person,  in  refer- 
ence to  the  foreclosure  of  the  mortgage,  and  in  conse- 
quence thereof,  did  not  attend  the  sale. 

In  looking  through  all  the  cases,  I  do  not  find  anything 
to  sanction  the  position  taken  by  the  complainant's  coun- 
sel, that  because  a  deed  has  been  delivered,  the  court  can- 
not remedy  any  wrong  that  has  been  committed,  on  an 
application  by  petition  of  the  party  aggrieved.  There  was 
bnt  one  difficulty  suggested,  which  was  this.  It  was  said 
that  the  title  having  passed  to  the  purchaser,  and  become 
a  matter  of  record,  an  order  for  resale  would  leave  the 
deed  to  the  purchaser  upon  record ;  that  it  would  not  di- 
vest him  of  his  title,  thus  acquired,  and  that  the  deed 
would  thus  remain  upon  the  record  an  embarrassment  to 
the  title.  There  certainly  can  be  nothing  in  the  objec- 
tion. If  the  court  has  control  of  the  matter,  it  may  make 
such  order  as  will  remove  any  such  difficulty  as  the  one 
suggested.  The  mortgagee  is  the  purchaser,  and  receives 
the  satisfaction  of  his  mortgage  by  the  decree  of  this 
court.  He  must  submit  to  such  terms  as  equity  shall  im- 
pose, tind  as  is  agreeable  to  good  conscience.  If  a.  resale 
should  be  ordered,  the  court  may  require  the  mortgagee 
to  release  to  the  purchaser  all  the  title  he  may  have  ac- 
quired by  the  sheriff's  deed,  so  that  the  title  may  stand 
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upon  the  record  wholly  dieembarrassed.  I  think  there  is 
no  difficulty  in  the  court's  ordering  a  resale,  if  justice  de- 
mand it. 

The  ground,  upon  which  a  resale  is  asked,  is  mistake^ 
by  which  the  defendant  has  been  deprived  of  her  pro- 
perty. She  alleges  that  no  process  to  appear  was  ever 
served  upon  her,  and  that  she  was  wholly  ignorant  of  the 
proceedings  in  the  suit,  and  of  the  fact,  that  the  property 
was  to  be  sold,  until  after  the  sale  had  taken  place.  There 
can  be  no  doubt  but  that  the  subpoena  was  served,  and 
that  the  defendant  had  all  the  notice  that  is  required  by 
law.  A  service  at  her  dwelling  house,  with  a  member 
of  the  family,  is  all  that  the  statute  requires,  {Nixon  89, 
§  9,)  and  it  is  not  disputed  that  such  service  was  made. 
But  the  defendant  alleges  that,  although  the  subpoena  was 
left  with  her  brother,  she  was  misled  by  him  as  to  its 
contents;  that  he  informed  her  that  it  was  a  notice 
merely,  from  Mr.  Campbell,  that  he  wanted  his  money, 
and  that,  relying  upon  this  information,  her  attention  was 
never  called  to  the  suit.  There  is  great  conflict  of  testi- 
mony, and  it  cannot  be  reconciled,  as  to  the  particulars 
of  the  service  of  the  subpoena.  I  feel  bound  to  take  the 
statement  made  by  the  sheriff  as  true :  and  yet,  taking  it 
as  true,  I  cannot  think  that  the  defendant  understood  it 
as  a  notice  to  appear  to  a  suit  in  court.  She  alleges,  in 
her  petition,  and  proves,  that,  after  this,  she  actually  fur- 
nished the  money  to  pay  the  interest,  and  made  arrange- 
ments to  raise  the  money  to  pay  off  the  mortgage.  Her 
conduct  is  so  entirely  irreconcileable  with  the  fact,  that 
she  understood  the  contents  of  the  subpoena,  that  it  is 
impossible  to  escape  the  conclusion,  that  she  was  igno- 
rant of  its  purport  and  object,  except  upon  the  assump- 
tion that  she  contrived  a  plan  for  an  opportunity  like  this 
to  avoid  any  proceedings  that  might  be  had  against  her. 
This  supposition  is  not  to  be  reconciled  with  her  sanity ; 
for  she  offers  to  pay  off  the  mortgage,  with  all  the  ex- 
pense that  has  been  incurred,  and  has  gained  nothing, 
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and  could  gain  nothing,  by  Bimulating  ignorance,  which 
has  involved  her  in  the  present  difficulty. 

I  think,  after  carefully  examining  the  evidence,  I  may 
state  the  case  to  be  this :  The  subpoena  was  served  ac- 
cording to  the  statu^te;  but  although  the  defendant  had 
legal  notice,  through  some  mishap,  she  was  prevented 
having  actual  notice  of  the  contents  of  the  process.  In 
this  way,  her  property  has  been  sacrificed.  It  was  worth 
93500.  It  was  sold  for  $500.  The  case  is  not  a  strong  one, 
but  there  are  some  considerations,  to  which  I  have  not 
alluded,  which  incline  me  to  regard  the  case  with  indul- 
gence. The  defendant  is  a  woman  advanced  in  life.  She 
was  the  sole  defendant  in  the  suit,  and,  as  the  evidence 
shows,  had  no  one  upon  whom  she  could  rely  for  aid  and 
advice  with  any  confidence.  This  is  a  matter  deserving 
some  consideration,  for  it  may  be  said,  that  it  was  culpa- 
ble negligence  in  her  not  to  attend  to  the  notice  that  was 
served  upon  her,  and  that,  while  the  court  may  properly 
aid  a  party  who  has  been  innocently  misled,  it  will  ex- 
tend no  indulgence  to  one  to  whom  culpable  negligence 
can  be  attributed.  This  is  certainly  correct,  and  it  is  there- 
fore proper  to  look  at  the  character  and  situation  of  the 
party,  in  order  to  ascertain  what  degree  of  negligence  is 
properly  to  be  imputed.  Duncan  v.  Doddj  8  Paige  99.  In 
connection  with  this,  I  may  say,  there  ought  to  have  been 
another  party  to  this  suit.  Why  the  person  holding  the 
second  mortgage  was  not  made  a  party,  does  not  appear. 
The  second  mortgagee  was  a  necessary  party  to  the  suit. 
Had  he  been  a  party,  the  difficulty  in  which  the  defend- 
ant has  been  placed  would  not  have  been  so  likely  to 
occur. 

There  is  another  consideration.  The  purchaser  is  the 
mortffagee^  and  not  a  stranger,  I  think,  where  the  mort- 
gagee is  the  purchaser,  and  the  party  applying  to  open 
the  sale  offers  to  pay  all  the  money  due  upon  the  security, 
and  there  has  been  really  a  mistake  upon  the  part  of  the 
owner  of  the  equity  of  redemption,  owing  to  which  the 
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property  baa  been  Bacrificed,  the  coart  ought  to  regard  an 
applicatioD  for  resale  with  more  indulgence  than  when  a 
stranger  is  the  purchaser.  Mr.  Justice  Jfelson,  in  Collier 
V.  Whipple  (13  Wend.  228),  in  noticing  this  circumstance, 
remarks :  "  all  the  plaintiff  is  entitled  to  is  his  debt;  that 
end  is  not  defeated  by  opening  the  bid,  but  generally  at- 
tained ;  and  the  control  which  he  has,  right  or  wrong, 
over  the  proceedings,  down  to  the  sale  inclusive,  should 
induce  courts  closely  to  scrutinize  his  connection  with  it ;". 
and  in  Tripp  v.  Cook  (26  Wend,  156),  the  senator  who  de- 
livered the  opinion  of  the  Court  of  Errors  says — **  The 
mortgagor,  and  those  who  stand  in  his  place  and  share  in 
his  losses,  have  a  right  to  be  protected,  so  far  as  is  con- 
sistent with  the  mortgagee's  rights,  against  needless  sacri- 
fice of  their  property,  whilst  the  mortgagee  can  claim 
nothing  beyond  the  amount  of  his  loan.  Hence,  as  be- 
tween these  parties  only,  if  from  any  cause  whatever  the 
mortgaged  property  should  be  sold  very  far  below  its 
market  value,  to  the  injury  of  the  owner  or  of  others  in- 
terested in  it  under  him,  as  his  sureties  or  otherwise,  it 
would  always  be  a  claim  of  strict  justice  to  allow  the  op- 
portunity of  a  second  sale,  upon  such  terms  as  will  se- 
cure the  mortgagee's  debt."  And  again,  on  page  158  of 
the  same  case — "  Where  the  buyer  is  the  holder  of  the 
mortgage,  he  must  surely  be  content  if  his  debt  is  paid. 
He  has  commonly  an  entire  control  over  the  proceedings 
and  sale,  and  has  no  right  to  use  it  for  any  purpose  of  ad- 
vantage beyond  securing  himself.  JS^or  does  the  holder 
stand  upon  the  same  footing  of  public  policy  with  other 
buyers.  He  seldom  purchases  for  investment  or  use.  He 
bids  to  secure  himself,  and  when  he  buys  in,  he  takes  the 
property  in  payment  of  so  much  debt." 

The  defendant  does  not  ask  that  the  sale  may  be  opened, 
and  the  complainant  be  subjected  to  any  risk  or  delay  in 
realizing  the  money  due  upon  the  security.  But  as  soon 
as  she  heard  that  her  property  had  been  sold,  and  that  the 
complainant  was  the  purchaser,  she  offered  to  redeem  the 
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property,  which  the  complainant  refused.  She  now  offers 
to  pay  him  all  the  money  due  upon  the  decree  and  the 
costs.  It  is  all  that  the  complainant  is  entitled  to,  and  I 
think  it  is  a  case  where  it  is  right  that  the  court  should 
interfere. 

Let  an  order  be  made  that  the  sale  be  opened,  on  the 
following  conditions:  that  within  twenty  days  after  the 
date  of  the  order,  the  defendant  pay  to  the  complainant 
the  amount  of  the  decree  and  interest,  together  with  all 
expenses  of  the  sale  by  the  sheriff,  and  all  other  inci- 
dental expenses  incurred  and  paid  by  the  complainant  in 
and  about  the  said  sale,  in  procuring  his  deed,  recording, 
&c.,  and  upon  such  payment,  let  the  complainant  execute 
to  the  defendant  a  quit-claim  deed  for  the  mortgaged  pre- 
mises, and  also  an  assignment  of  the  decree,  all  of  which 
is  to  be  done  at  the  defendant's  expense.  Upon  failure  of 
the  defendant  to  comply  with  the  terms  of  the  order,  let 
it  be  discharged,  and  the  sale  stand. 
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Nbllib  Peer  vs.  Thomas  S.  Peer  and  others. 

^here  the  parchase  money  for  real  estate  is  paid  by  a  paremt,  and  a  torn  pro- 
carea  the  deed  to  be  made  to  him,  without  the  knowledge  or  oonient  of  the 
parent,  the  aon  cannot  set  up  title  to  the  land,  as  an  advancement  to  him  oa 
the  part  of  the  pafent. 

But  if  such  deed  was  made  to  the  son  with  the  consent  of  the  parent,  the  pre- 
BumpHon  that  it  was  intended  as  an  advancement  may  be  rebutted  by  parol 
oTidence,  by  declarations  of  the  parties,  and  by  circumstances  ootemponoe* 
ous  with  the  transaction  itself. 

The  same  kind  of  evidence  which  is  deemed  sufficient  to  raise  the  presomp 
tion  of  an  advancement,  is  admissible  to  overcome  it.  The  drcumstaaoet 
relied  upon  should  be  convincing,  and  of  a  character  to  leave  no  reasonable 
doubt  as  to  the  intention  of  the  party. 

The  uninterrupted  possession  of  the  parent  claiming  title  adversely  to  the 
deed  will  rebut  the  presumption  of  advancement. 

A  resulting  trust,  which  is  established  by  parol  evidence,  may  be  destroyed 
by  evidence  of  a  like  nature.  An  express  trust,  created  by  writing,  canoot 
be  destroyed  or  defeated  by  parol. 


jr.  W.  Miller  and  E.  W,  Whelplej/^  for  complainant 

Alfred  Mitts  and  Theo.  LitUe^  for  defendants. 

The  Chancellor.  On  or  about  the  first  of  April,  1798, 
AbraMm  T.  Peer  and  Dcmkl  Peer^  two  of  the  defendants. 
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purchased  of  one  Isaac  Kingslandy  for  the  consideration  of 
fifteen  hundred  dollars,  a  tract  of  land  in  Morris  county, 
containing  about  one  hundred  and  thirty-eight  acres,  and 
received  a  deed  for  the  same.  They  applied  to  the  com- 
plainant to  aid  them  in  the  payment  of  the  purchase  mo- 
ney, and  she  advanced  two  hundred  and  fifty  dollars,  be- 
ing one-sixth  of  the  purchase  money.  On  the  19th  of  May, 
1798,  in  consideration  of  the  moneys  so  advanced  by  the 
complainant,  Abraham  and  Daniel  Peer  executed  and  de- 
livered to  the  complainant  their  joint  and  several  bond,  by 
which  they  bound  themselves  to  the  complainant  in  the 
sum  of  <£100,  under  the  following  condition :  '<  The  con- 
ditions of  the  above  said  obligation  is  such  that  whereas 
the  said  Abraham  and  Daniel  Peer  is  justly  indebted  to 
the  said  Nelly  Peer  in  the  above  said  sum  of  jEIOO,  money 
as  aforesaid,  for  which  said  sum  the  said  Abraham  and 
Daniel  Peer  do  hereby  promise  to  give  her  a  good  deed 
for  the  sixth  part  of  the  plantation  that  they  lately  pur- 
chased of  Isaac  Kingsland  at  the  end  of  twelve  years  and 
a  half  from  this  date,  and  they  do  hereby  promise  to  grant 
her  such  privileges  of  [pasturing  cows,  and  sheep,  and 
other  privileges  on  said  farm,  as  will  amount  to  the  inter- 
est of  the  said  sum  yearly  as  above  said  during  said  term 
of  twelve  years  and  a  half.  But  it  is  agreed  between  said 
parties  to  these  presents,  that  if  the  said  Nelly  Peer  at 
the  end  of  twelve  years  and  a  half  should  not  choose  to 
have  the  sixth  part  of  said  plantation,  then  the  said  Abra- 
ham and  Daniel  Peer  will  pay  said  Nelly  the  said  sum  of 
one  hundred  pounds  money  ae  aforesaid  without  any  other 
interest  than  what  is  herein  specified."  Immediately  upon 
the  execution  and  delivery  of  this  obligation,  the  com- 
plainant entered  into  the  full  ei\joyment  of  all  the  privi- 
leges specified  in  the  condition  thereof,  and  continued  to 
enjoy  them  for  the  term  mentioned,  of  twelve  and  a  half 
years.  At  the  expiration  of  that  time,  there  was  set  off  a 
lot  of  land,  containing  by  estimation  thirty  acres,  which 
the  parties  mutually  agreed  to  be  the  one  equal  sixth  part 
Yoin  ni.  2  0 
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in  quantity  and  valne  of  the  land  mentioned  in  the  agree- 
ment The  complainant  then  took  possession  of  the  same, 
and  has  had  the  continaed  possession  up  to  the  time  of 
filing  this  bill.   Why  a  deed  was  not  given  at  the  time,  is 
not  explained.  It  is  alleged,  it  was  owing  to  the  ignorance 
of  the  parties,  and  that  they  sapposed,  with  the  obliga- 
tion in  the  complainant's  hands,  and  the  possession  of  the 
property,  her  title  was  complete.  At  the  time  the  com- 
plainant took  possession  of  the  land,  she  had  a  son,  an 
only  child,  Tims  Peer^  who  was  living  with  her.    At  that 
time  he  was  about  twenty  years  of  age.   He  continued  to 
live  with  her,  on  the  premises,  until  his  death,  the  first 
day  of  October,  1854.  They  lived  together  as  one  &mily, 
having  everything  in  common.  By  their  mutual  contribu- 
tions, improvements  in  buildings  and  otherwise  were  put 
upon  the  premises.     On  the  4th  of  March,  1835,  Twm 
PeeVy  with  full  knowledge  that  his  mother  had  in  her  pos- 
session the  obligation  before  mentioned,  and  of  all  the 
circumstances  that  had  transpired  in  relation  thereto,  ap- 
plied to  Abraham  and  Daniel  Peer  for  a  deed  of  the  land 
which  they,  under  and  by  virtue  of  the  said  obligation, 
were  bound  to  convey  to  his  mother,  and  they  according- 
ly, on  the  day  last  mentioned,  executed  and  delivered  to 
Tama  Peer  a  deed  for  the  land  which  had  been  set  off  to 
the  complainant.    Upon  running  the  land,  finding  that  it 
was  short,  of  the  thirty  acres,  two  and  a  half  acres,  they 
included  in  the  deed  to  Tunis  two  and  a  half  acres  more, 
adjoining  the  tract  in  possession  of  the  complainant.  The 
defendants,   Thomas  8.  Peer,  Presson  PeeVy  and  Dianthoy 
wife  of  another  defendant,  Amos  8.  KeUinger^  are  nephews 
and  the  niece  of  Turds  Peer^  deceased,  and  are  his  heirs 
at  law,  to  whom  the  title  of  the  land  in  question  has  de- 
scended.  This  bill  is  filed  by  the  complainant  to  be  re- 
lieved as  to  her  title. 

The  facts  of  the  case,  as  fitr  as  I  have  stated  them,  are 
not  disputed.  Upon  this  state  of  fiicts,  there  can  be  no 
doubt  as  to  the  complainant's  right  to  relief.    If  it  is  true 
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that  Tunis  Peer  applied  to  Abraham  and  Daniel  Peer  for 
the  deed,  and  without  any  authority  appearing  from  his 
mother,  received  a  deed  for  the  land,  then  he  received  it 
as  her  trustee ;  and  the  title  having  descended  to  the  de- 
fendants, as  his  heirs  at  law,  they  must  hold  it  in  the 
same  capacity,  and  are  trustees  for  the  complainant. 

But  the  defendants  insist,  that  the  complainant  can 
claim  title,  only  as  a  trust,  resulting  from  the  fact,  that  she 
advanced  the  purchase  money,  because,  as  they  allege  and 
insist,  they  have  proved  the  deed  was  made  to  Tunis  Peer 
with  the  consent  of  the  complainant.  They  then  insist 
that  Tunis  Peer^  being  the  only  child  of  the  complainant, 
took  the  land  beneficially,  as  an  advancement  from  his 
mother,  and  that  thus  the  resulting  trust  is  rebutted. 

It  is  evident  that  this  defence  has  its  foundation  in  the 
fact,  that  the  deed  was  made  to  Tunis  Peer^  at  the  request, 
or  at  least  with  the  consent,  of  his  mother ;  for  if  he  pro- 
cured the  deed  to  be  made  to  himself  without  the  com- 
plainant's consent,  there  can  be  no  pretence  that  it  can  be 
made  to  assume  the  shape  of  an  advancement  from  the 
mother  to  her  son.  To  assert  that  a  title  made  to  the  son 
was  an  advancement  by  a  parent  to  his  child,  when  the 
deed  was  made  without  the  knowledge  or  consent  of  his 
parent,  is  an  absurdity.  I  do  not  think  that  the  fact  of 
such  consent  is  satis&ctorily  proved.  There  is  but  one 
witness  by  whom  it  is  attempted  to  prove  that,  prior  to 
the  deed's  being  executed,  the  complainants  consented 
that  the  deed  should  be  made  to  her  son.  The  rest  of  the 
evidence  upon  this  point  consists  of  circumstances  from 
which  the  consent  is  sought  to  be  inferred,  and  of  conver- 
sations had  between  the  complainant  and  others,  in  which 
she  made  admissions  from  which  a  like  inference  is  to  be 
drawn. 

In  the  first  place,  it  is  proper  to  remark,  that  both 
Abraham  and  Daniel  Peer  declare  that  no  request  was 
made  to  them  by  the  complainant  to  make  out  the  deed 
to  Tunis  Peer  J  and  that  they  never,  after  the  execution  of 
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the  deed,  had  any  intimation  from  her  that  she  had,  iu 
any  way,  given  her  consent  to  it,  or,  after  it  was  exe- 
cuted, acquiesced  iu  it. 

When  Tunis  Peer  applied  to  the  Peers  to  execute  the 
deed,  a  Mr.  Van  Winkle  was  in  company  with  him.  Ahra- 
ham  Peer  BSija^  that  he  asked  Tunis  Peer  "if  it  was  un- 
derstood between  him  and  his  mother  that  it  should  be 
so :  he  said  it  was."  By  which  was  meant,  that  it  was  un- 
derstood, between  him  and  his  mother,  that  the  deed 
should  be  made  out  to  him.  Mr.  Van  Winkle  is  dead.  To 
legalize  what  was  said  by  Tunis  Peer,  and  to  corroborate 
him  in  the  assertion  he  is  said  to  have  made,  it  is  attempt- 
ed to  be  proved  by  Susan  Lumpley,  a  witness  examined 
foi  the  defendants,  that  at  an  interview  between  the  com- 
plainant, Tunis  Peer,  and  Van  Winkle,  she  was  present, 
and  heard  the  directions  given  to  have  the  deed  made  out 
in  the  name  of  Tunis  Peer.  To  the  question — "  Were  any 
directions  given  by  Mrs.  Peer  to  Mr.  Van  Winkle  about 
making  a  deed  for  the  lands  ?"  the  witness  replied — "  she 
said  she  wanted  a  deed  made  out ;  but  any  further  I  don't 
recollect  anything  about."  And  upon  further  examina- 
tion, the  witness  says,  she  "  heard  Thinis,  after  that,  tell  his 
mother  that  he  had  got  the  deed  for  that  land."  And  this  is  the 
nearest  the  witness  comes  to  testifying,  either  to  her  con- 
senting that  he  should  take  the  deed  in  his  name,  or  to 
any  knowledge  on  her  part  that  it  was  made  out  in  his 
name.  I  do  not  think  that  it  is  satisfactorily  proved,  by 
any  witness,  that  she  knew  the  deed  had  been  taken  in 
the  name  of  her  son.  She  frequently  said  he  had  a  deed 
for  the  land ;  but  this  was  said  under  circumstances  to 
render  it  very  doubtful  whether  she  meant  to  be  under- 
Btood  that  the  deed  was  in  his  name,  or  merely  to  assert 
the  fact,  that  it  was  in  his  possession.  But  her  conduct 
and  declarations  were  always  at  variance  with  the  idea 
that  she  had  consented  to  the  title's  being  in  him.  She 
called  the  land  her  own,  and  occupied  it  as  her  own,  and 
never,  in  anything  she  did,  acknowledged  the  ownership  in 
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any  one  else.  We  mtiBt,  in  examining  the  evidence,  bear 
in  mind  that  the  witnesses  are  testifying  to  declarations 
made,  and  transactions  which  occurred,  most  of  them, 
very  many  years  ago.  Thus  when  Susan  Lumpley  heard 
Tunis  tell  his  mother  that  he  had  the  deed.  This  consid- 
eration will  show  the  importance  of  declarations  being  very 
definite  and  unequivocal  where  they  are  introduced  for  the 
purpose  of  depriving  the  complainant  of  her  title  in  the 
land. 

I  do  not  deem  it  at  all  necessary  that  I  should  review 
the  many  circumstances  upon  which  the  defendants  rely 
to  prove  the  consent  of  the  complainant  to  her  son's  tak- 
ing the  title,  and  her  acquiescence  in  it  afterwards.  It  is 
enough  for  me  to  say,  that  after  a  careful  consideration  of 
them  all,  they  have  not  produced  an  impression  upon  my 
mind  unfavorable  to  the  complainant's  rights.  There  is 
one  circumstance,  which  was  considered  a  very  strong 
one,  corroborative  of  the  view  taken  on  behalf  of  the 
defendants,  which  I  will  notice,  as  it  has  not  struck  my 
mind  as  being  entitled  to  as  much  consideration  as  it  was 
deemed  by  counsel. 

John  L.  Kanouse  testifies,  that  a  few  days  before  Tunis 
Peer's  death,  the  complainant  sent  for  him,  and  told  him 
she  wanted  him  to  draw  an  assignment  of  a  certain  bond 
to  Tunis  Peer.  The  witness  then  adds — "  that  is  I  wish 
to  say,  that  in  efiTect  she  said  that.  I  cannot  state  the 
words.  She  gave  me  to  understand  that"  Upon  further 
examination,  the  witness  says — ^'  She  said  she  wanted  me 
to  write  an  assignment  of  that  paper,  as  she  called  it,  so 
that  it  would  make  good  the  title  to  that  property."  The 
witness  further  says,  he  went  into  the  room  to  see  T\mis 
Peer  about  it,  but  found  him  so  sick  that  he  could  not 
attend  to  what  was  said.  He  then  told  the  complainant, 
that  under  the  circumstances,  he  being  so  sick  and  unable 
to  converse  about  the  matter,  that  he  thought  he  had 
better  not  draw  the  assignment. 

If  the*  witness  has  given  us  a  fiftithful  impression  of 

2o* 
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what  occurred  at  the  time,  it  appears  to  me  it  does  not  go 
to  establish  the  fact,  that  NeUy  Peer  considered  that  she 
had  done  anything  prior  to  that  time  which  completed  an 
advancement  to  her  son.  The  obligation  which  she  held 
was  the  evidence  of  her  title,  and  she  so  considered  it 
She  said  she  intended  to  keep  it,  and  ^^  to  have  the  loaf 
under  her  own  arm  as  long  as  she  lived."  But  it  is  cer- 
tainly very  singular  that  the  complainant,  at  such  a  time, 
should  wish  to  assign  the  obligation  to  T\mis  Peer^  for  the 
f)Ui^ose  of  perfecting  the  title  in  him.  It  was  all  the 
complainant's  living.  Her  son  was  on  his  death-bed. 
Such  an  assignment  was  of  no  value  to  him,  while  it 
turned  her  penniless  on  the  world.  These  defendants 
were  strangers  to  her.  It  is  not  pretended  that  it  was 
with  any  purpose  of  benefiting  them.  But  if  the  desigu 
was  simply  to  place  the  title  in  T\tnis  Peer,  why  should 
the  witness  have  declined  drawing  the  assignment  because 
Tunis  Peer  was  too  unwell  to  consult  about  it  ?  It  was  a 
matter  about  which  no  consultation  with  him  was  neces- 
Bury,  if  the  simple  object  of  the  complainant  was  as  the 
witness  now  explains  it.  I  think  the  cross-examination 
of  the  witness  throws  some  light  upon  this  matter.  The 
complainant  did  want  some  writing  done,  but  it  was  not 
a  writing  which  would  strip  her  of  the  property,  and  be 
of  no  benefit  to  her  son,  but  it  was,  as  the  witness  says 
Bhe  expressed  it,  "  to  make  good  the  title  to  that  property.**  It 
appears  that  some  one  had  given  her  the  idea,  that  if  her 
Hon  died  while  the  title  to  the  property  remained  as  it 
was,  Abraham  and  Daniel  Peer  would  get  it.  It  is  natural 
to  suppose  it  was  to  protect  her  title,  ahd  to  preserve  to 
herself  the  enjoyment  of  the  property,  that  she  wanted 
some  writing  executed.  For  such  a  purpose  it  was  ne- 
cessary to  consult  Tunis  Peer^  and  his  illness  thus  explains 
why  some  writing  was  not  executed  which  would  have 
avoided  the  embarrassment  as  to  the  title  which  followed 
his  decease. 
But  admitting  that  the  evidence  is  satisfactory  to  show 
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that  the  deed  was  made  to  her  son  with  the  consent  of 
the  complainant,  the  presumption,  that  it  was  intended  as 
an  advancement  to  the  son,  is  satisfactorily  rebutted  by 
other  evidence.  This  presumption  of  advancement  may 
be  overcome  by  parol — by  declarations  of  the  parties,  and 
by  circumstances  cotemporaneous  with  the  transaction 
itself.  The  authorities  are  not  uniform  as  to  what  cir- 
cumstances should  be  deemed  sufBcient  evidence  to  rebut 
this  presumption  in  favor  of  a  child,  which  is  founded  in 
natural  affection  and  moral  obligation.  I  agree  with  the 
learned  author,  (2  S.  Eq. «/.,  §  1203,)  thai,  this  presumption 
aught  not  to  be  frittered  away  by  nice  reinements  ;  but  I  think, 
as  it  is  a  mere  presumption,  the  same  kind  of  evidence 
which  is  deemed  sufBcient  to  create  the  presumption 
should  be  admissible  to  overcome  it.  The  circumstances 
I'elied  upod  should  be  convincing,  and  of  such  a  character 
as  to  leave  no  reasonable  doubt  as  to  the  intention  of  the 
party.  Proseiis  v.  Mclntyre^  5  Barb.  S.  C,  Hep.  425 ;  Dyer 
V.  Dyer^  noteSy  1  Hare  ^  WaUon^  L.  C.  in  Eq.  205 ;  Jack- 
sm  V.  Matsdorfj  11  Johns.  91,  96. 

In  this  case,  we  not  only  have  the  fact  of  the  uninter- 
rupted possession  of  the  complainant  for  upwards  of  fifty 
years,  but  we  have  her  claiming  title  in  herself  under  a 
written  agreement,  under  which  she  entered  into  the  pos- 
session, and  so  continued  up  to  the  time  of  filing  the 
bill.  The  complainant's  title  to  this  land,  or  rather  her 
right  to  the  legal  title,  arises  out  of  the  written  agree- 
ment of  the  19th  of  May,  1798.  She  has  always  held  her 
possession  under  that  agreement.  She  always  asserted 
her  title  under  it.  She  now  protects  her  title  under  it. 
The  evidence  upon  this  point  is  full  and  satisfactory. 
The  agreement  was  not  left  in  her  hands  through  mere 
inadvertence,  nor  was  it  retained  by  her  without  a  pur- 
pose. When  2'anis  Peer  procured  his  deed,  he  promised 
Abraham  Peer  that  he  would  deliver  up  this  agreement. 
That  he  did  not  do  so  was  because  the  complainant  re- 
tained it  for  her  own  protection.    One  of  the  witnesses 
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testifies  that  Thinis  Peer  offered  him  a  lot,  if  he  woald 
procure  this  agreement  for  him.  It  appears  to  me  that 
the  evidence  is  conclusive  that  the  complainant  retained 
that  agreement  in  her  possession  as  the  evidence  of  her 
right  to  the  land,  and  that  Abraham  and  Darnel  Peer^  as 
well  as  Tunis  Peer^  regarded  her  keeping  it  in  the  same 
light  If  this  is  so,  it  necessarily  rebuts  any  presumption 
that  she  intended  the  conveyance  to  Tunis  Peer  as  an  ad- 
vancement. 

The  complainant's  counsel  take  another  view  of  the 
case.    They  insist  that  the  complainant  does  not  claim 
this  land  as  a  resulting  trust ;  that  it  is  an  express  trust 
created  by  writing,  by  the  agreement  of  1798,  and  that 
the  complainant  now  demands  the  execution  of  that  trust 
under  that  agreement.    It  appears  to  me  that  this  posi- 
tion is  correct  The  complainant  does  not  present  the  <»8e 
of  a  trust  resulting  from  her  payment  of  the  purchase 
money.    It  is  not  by  parol  testimony  that  she  shows  her 
title  to  the  land.    She  exhibits  a  writing  under  seal,  and 
claims  its  execution.    Such  a  trust  cannot  be  destroyed 
by  parol,  nor  will  the  law  raise  up  any  presumption  to  de- 
stroy it.    A  resulting  trust,  which  is  established  by  parol 
evidence,  may  be  destroyed  by  evidence  of  a  like  nature. 
An  express  trust,  created  by  writing,  cannot  be  destroyed 
or  defeated  by  parol.    Nix.  Dig.  807,  §  18.     Tunis  Peer 
took  his  deed  with  knowledge  of  the  obligation  held  by 
the  complainant    He  took  it  subject  to  her  rights  under 
that  obligation,  and  he  cannot  say,  because  he  was  her 
son,  that  there  was  a  presumption  of  an  advancement  in 
his  fevor  which  destroyed  the  trust  thus  created.    If  a 
stranger  had  taken  the  deed,  he  would  have  taken  jthe 
title  as  trustee  for  the  complainant  subject  to  the  trust,  not 
resulting  from  the  fact  of  the  complainant's  having  paid 
the  purchase  money,  but  created  by  the  obligation  exe- 
cuted by  Abraham  and  Daniel  Peer.     Tunis  Peer  took  the 
title  subject  to  the  same  trust    In  any  view  I  have  been 
able  to  take  of  this  case,  I  cannot  consider  Turds  Peer  in 


1857.]  CASES  IN  CHANCERY.  441 

Haoton  #.  First  Presbyterian  Chnrch  of  South  Trenton. 

any  other  capacity  than  as  trustee  for  the  complainant. 
The  title,  at  his  death,  having  descended  to  the  defend- 
ants, as  his  heirs  at  law,  the  title  is  in  them  in  the  same 
capacity. 

The  defendants  insist,  that  if  they  are  decreed  trustees, 
they  should  be  allowed  the  value  of  the  improvements 
which  Tunis  Peer  put  upon  the  land.  Under  all  the  circum- 
stances, I  think  no  such  allowance  should  be  made.  I  do 
not  believe  that  7\tnis  Peer  assisted  in  putting  them  upon 
the  land  with  the  expectation  of  exacting  from  his  mother 
any  remuneration  for  them.  They  lived  together  on  the 
premises,  and  mutually  contributed  to  the  improvement 
of  them.  He  was  an  only  son,  and  had  he  outlived  his 
mother,  he  doubtless  would  have  had  the  property.  It 
was  in  this  expectation  that  the  improvements  were  made. 
It  was  defeated  by  his  mother's  outliving  him. 

As  to  the  costs.  There  is  no  reason  why  the  defend- 
ants should  pay  costs  to  the  complainant  It  was  through 
her  negligence,  in  permitting  the  title  to  remain  in  7\tnis 
Peer,  that  made  this  suit  necessary.  The  defendants  had 
the  trust  thrust  upon  them  without  their  consent.  They 
were  ignorant  of  the  circumstances,  and  are  not  to  be 
condemned  for  defending  the  suit  which  was  instituted 
against  them.  Neither  party  must  recover  costs  against 
the  other.  ^ 


William  R.  Hanson  vs.  The  Trustees  of  the  First 
Presbyterian  Church  *of  South  Trenton. 

Where  A.  executes  to  B.  a  declaratioD  of  trust,  declaring  that  a  certain  mort- 
gage has  been  aasigued  to  him  for  the  benefit  of  B.,  and  that  he  holdg  the 
mortgage  in  trust  for  B.,  it  is  competent  for  C.  to  show  that  the  money  paid 
for  the  assignment  was  bis  money,  and  thus  impeach  the  declaration  of 
trost. 

Where  a  witness  has  been  re-examined  without  an  order  of  the  court  for  that 
purpose,  the  court  will  reject  the  second  examination. 
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testifies  that  Tunis  Peer  offered  him 
procure  this  agreement  for  him.    ''' 
the  evidence  is  conclusive  that  th*^ 
that  agreement  in  her  possession 
right  to  the  land,  and  that  Air 
well  as  Tunis  Peer,  regarded 
light    If  this  is  so,  it  neces? 
that  she  intended  the  conv 
vancement. 

The  complainant's  cr 
case.    They  insist  that 
this  land  as  a  resultiu 
created  by  writing,  ^ 
the  complainant  no 
tinder  that  agreeni 


1\\  o 


.e.  Onthe2Tdi 

.re  assigned  to 

..v    ^UIn  of  seven 

.■.:■!    uf  July,  l?4i 

.-..'U  of  trust:  ^"This 

!•  1  the  payment  of  the 

■    ':»-'  Trustees  of  theFiret 

Trvjiloii'  unto  the  persons 

■»•  surrendered  unto  the  said 

N  ..-  -oon  as  the  persons  men- 

-   nis  annexed  to  their  respee- 

!i.i  the  lirst  day  of  June,  eigh- 

or  such  claims  are  othenriie 


'/'/.V 


J.  Sirykei'j  one  hondred  dol- 


tion  is  correct.  T' 
of  a  trust  resuP 
money.    It  is  ' 
title  to  the  la' 
claims  its  e 
by  parol,  n' 
stroy  it. 


h 


,  one  hundred  dollars. 
one  hundred  dollars, 
one  hundred  dollars. 
^.  <.fi\tn^  one  hundred  dollars. 
'   IL  JIansonj  two  hundred  and  thirty-six 
.:rtn  cents,  making  in  the  aggregate  the 
.  Imndred  and  thirty-five  dollars  and  sixteen 
■'.  (Signed)  Jasper  &  Scudder. 

',^iuly  5,  1842." 

//  ^',>Ilcs  of  the  First  Presbyterian  Church  ofSo*rl 
held  the  equity  of  redemption  in  the  mortgaged 
The  complainant  has  filed  this  bill  claiming  the 
;!t  of  the  trust.  The  trustees  alone  resist  the  elBim 
.10  complainant.  They  set  up  in  their  answer,  that  the 
'Linment  was  made  to  Scudder  for  their  benefit,  and 
1  rely  to  secure  them  against  a  supposed  defect  of  title, 
ul  that  the  money  paid  was  their  money,  and  that  Send- 
r  had  no  right  to  make  the  declaration  of  trust 

J3.  Gummerej  for  complainant. 


evidence 
An  exp^ 
or  def' 
took  ' 
the  r 
tha* 

B0» 

h' 


■>»  s. 


A.  DukheTj  for  defendants. 
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''t  FratbyterMtt  Ohoreh  of  Boath  Tfenton. 

'complainant  produced  the  bond 
t  to  Jasper  S.  Scvdder^  and 
.  udder  as  such  assignee.    He 
L  for  the  assignment  was  ad- 
.6  named  in  the  declaration  of 
.iundred  and  thirty-five  dollars  and 
the  proceeds  of  a  discounted  note, 
.plainant  himself.    The  defendants  at- 
Jiat  these  were  donations  made  by  these 
•r  the  benefit  of  the  church.    It  is  certainly 
ibr  the  defendants  to  show  that  it  was  their 
V  liieh  paid  the  consideration  of  the  assignment, 
at  Jasper  8.  Scudder,  to  whom  the  assignment  was 
.v\  thus  became  their  trustee,  and  that  the  declaration 
1  rust  was  made  through  fraud  or  mistake. 
1 1'  Mr.  Scudder's  testimony  is  to  be  relied  upon — and 
tliut  it  is  counsel  did  not  all  question — he  places  this  mat- 
ter beyond  all  dispute.    He  says,  <'  the  parties  mentioned 
in  that  paper  (meaning  the  declaration  of  trust)  paid  over 
the  sums  named  therein  for  the  purpose  of  purchasing 
that  mortgage."    George  W.  Burroughs  was  acting  as  the 
agent  of  the  trustees,  and  Mr.  Scudder  says  he  drew  the 
paper,  at  the  request  of  Mr.  Burroughs^  to  show  that  the 
church  was  entitled  to  the  mortgage  on  the  repayment  of 
those  sums.    The  witness  further  says,  that  he  and  Mr. 
Stryker^  each,  advanced  one  hundred  dollars,  and  that  the 
church  have  repaid  each  of  them  ninety  dollars  of  the 
money  so  advanced.   The  witness  again  says,  ^^  this  certi- 
ficate (No.  13)  was  drawn  at  the  request  of  the  parties  to 
the  same,  and  with  the  knowledge  of  Oearge  W.  Bvtr- 
jvughs.''  It  is  true  this  testimony  is  directly  contradictory 
to  the  answer  and  to  the  testimony  of  Mr.  Burroughs. 
Both  Mr.  Burroughs  and  Mr.  Scudder  are  men  of  undoubted 
integrity,  and  their  evidence  is  entitled  to  the  fullest  con- 
fidence.   There  is  some  mistake  and  misunderstanding 
about  the  transaction,  as  it  occurred.    The  complainant 
produces  the  written  evidence  of  his  right  to  the  money. 


442  CASES  IN  CHANCBRY.  {Ocr. 
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Hanaon  v.  First  Presbyteriao  Cborch  of  Sooth  TrsBton. 


This  is  a  bill  filed  to  foreclose  a  mortgage.  On  the  27th 
of  May,  1842,  the  bond  and  mortgage  were  assigned  to 
Jasper  S.  Sctuldery  in  consideration  of  the  snm  of  seven 
hundred  and  fifty  dollars.  On  the  5th  of  July,  1842, 
Scudder  made  the  following  declaration  of  trust :  "  This 
mortgage  is  held  by  me  as  security  for  the  payment  of  the 
following  sums  of  money  by  '  the  Trustees  of  the  First 
Presbyterian  Church  of  South  Trenton*  unto  the  persons 
herein  mentioned,  and  is  to  be  surrendered  unto  the  said 
trustees,  or  their  successors,  as  soon  as  the  persons  men- 
tioned below  are  paid  the  sums  annexed  to  their  respec- 
tive names,  with  interest  from  the  first  day  of  June,  eigh- 
teen hundred  and  forty-two,  or  such  claims  are  otherwise 
satisfied. 

Said  church  owes  Thomas  J.  Strykei\  one  hundred  dol- 
lars. 

Ditto  Jasper  S.  Scudder,  one  hundred  dollars. 

Ditto  Samuel  Brearley,  one  hundred  dollars. 

Ditto  Tiius  ^  BrotherSy  one  hundred  dollars. 

Ditto  George  S.  Green,  one  hundred  dollars. 

Ditto  WUMam  R.  Hansmt,  two  hundred  and  thirty-six 
dollars  and  sixteen  cents,  making  in  the  aggregate  the 
sum  of  seven  hundred  and  thirty-five  dollars  and  sixteen 
cents  (735.16).  (Signed)  Jasper  S.  Scudder. 

Trenton,  July  5, 1842." 

"  The  Trustees  of  the  First  Presbyterian  Church  of  Souih 
Trenton''  held  the  equity  of  redemption  in  the  mortgaged 
premises.  The  complainant  has  filed  this  bill  claiming  the 
benefit  of  the  trust.  The  trustees  alone  resist  the  claim 
of  the  complainant.  They  set  up  in  their  answer,  that  the 
assignment  was  made  to  Scudder  for  their  benefit,  and 
merely  to  secure  them  against  a  supposed  defect  of  title, 
and  that  the  money  paid  was  their  money,  and  that  Scud- 
der  had  no  right  to  make  the  declaration  of  trust 

B.  Gummere,  for  complainant. 

A.  DuicheTj  for  defendants. 
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Thb  Chahobllor.  The  complainant  produced  the  bond 
and  mortgage,  its  aesignment  to  Jasper  S.  Smdder,  and 
the  declaration  of  trust  of  Seudder  as  such  assignee.  He 
proves  that  the  money  paid  for  the  assignment  was  ad- 
vanced by  the  individuals  named  in  the  declaration  of 
trust,  and  that  the  two  hundred  and  thirty-five  dollars  and 
sixteen  cents  were  the  proceeds  of  a  discounted  note, 
given  by  the  complainant  himself.  The  defendants  at- 
tempt to  show  that  these  were  donations  made  by  these 
individuals  for  the  benefit  of  the  church.  It  is  certainly 
competent  for  the  defendants  to  show  that  it  was  their 
money  which  paid  the  consideration  of  the  assignment, 
and  that  Jasper  S.  Seudder j  to  whom  the  assignment  was 
made,  thus  became  their  trustee,  and  that  the  declaration 
of  trust  was  made  through  fraud  or  mistake. 

If  Mr.  ScuMer's  testimony  is  to  be  relied  upon — and 
that  it  is  counsel  did  not  all  question — he  places  this  mat- 
ter beyond  all  dispute.  He  says,  ^^  the  parties  mentioned 
in  that  paper  (meaning  the  declaration  of  trust)  paid  over 
the  sums  named  therein  for  the  purpose  of  purchasing 
that  mortgage."  George  W.  Burroughs  was  acting  as  the 
agent  of  the  trustees,  and  Mr.  Seudder  says  he  drew  the 
paper,  at  the  request  of  Mr.  Burroughs^  to  show  that  the 
church  was  entitled  to  the  mortgage  on  the  repayment  of 
those  sums.  The  witness  further  says,  that  he  and  Mr. 
Sinfkery  each,  advanced  one  hundred  dollars,  and  that  the 
church  have  repaid  each  of  them  ninety  dollars  of  the 
money  so  advanced.  The  witness  again  says,  ^^  this  certi- 
ficate (No.  13)  was  drawn  at  the  request  of  the  parties  to 
the  same,  and  with  the  knowledge  of  George  W.  Bur- 
roughs.''  It  is  true  this  testimony  is  directly  contradictory 
to  the  answer  and  to  the  testimony  of  Mr.  Burroughs. 
Both  Mr.  Burroughs  and  Mr.  Seudder  are  men  of  undoubted 
integrity,  and  their  evidence  is  entitled  to  the  fullest  con- 
fidence. There  is  some  mistake  and  misunderstanding 
about  the  transaction,  as  it  occurred.  The  complainant 
produces  the  written  evidence  of  his  right  to  the  money, 
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and  the  burthen  of  proof  is  upon  the  defendants  to  show 
fraud  or  mistake.  Mr.  Scudder  corroborated  the  written 
evidence.  That  he  is  contradicted  by  Mr.  Burroughs^  does 
not  impair  the  complainant's  right  to  the  benefit  of  his 
securities. 

But  independent  of  the  evidence  of  Mr.  Scuddety  and 
relying  altogether  upon  that  of  Mr.  BurrouffhSj  I  do  not 
think  the  evidence  of  the  latter  would  defeat  the  com- 
plainant's right  of  recovery.    He  was  acting  as  the  agent 
of  the  defendants,  and  paid  the  money  to  the  assignor  of 
the  bond  and  mortgage.  It  is  proved  (and  nothing  that  he 
says  calls  that  in  question)  that  the  money  came  from  the 
individuals  named  in  the  declaration  of  trust.    It  is  at- 
tempted to  be  proved  by  him  that  these  were  donations 
to  the  church,  but  he  knows  nothing  of  his  own  know- 
ledge. The  money,  which  was  advanced  by  the  complain* 
ant,  was  paid  to  Mr.  Burroughs  by  Thomas  J.  Stryker. 
The  witness  says — "  I  considered  this  a  gift  by  Mr.  Han- 
son to  the  church."    I  lay  out  of  view  entirely  the  decla- 
rations of  Mr.  Siryker.    They  were  not  competent    Mr. 
Stryker^  himself,  was  a  competent  witness.    I  disregard, 
also,  the  second  examination  of  Mr.  Scudder ^  though  I  do 
not  think  it  materially  varies  anything  he  said  in  his  first 
examination.  His  second  examination  was  unauthorized. 
It  was  made  without  an  order  of  the  court.    There  are 
other  circumstances  which  strengthen  the  complainant'e 
case,  but  his  right  to  recover  is  so  clear  that  I  do  not 
think  it  necessary  to  go  beyond  the  testimony  of  the  two 
material  witnesses  to  whom  I  have  referred. 

Let  a  decree  of  reference  be  made  for  an  account,  &c 
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Adolphub  S.  Gilbert  and  others  vs.  Horace  Galpin  and 

others. 

On  the  2l8t  August,  1835,  H.  O.  and  G.  S.  B.  mortgaged  to  J.  M.  N.  a  tract  of 
sixteen  acres,  to  secure  purchase  money.  On  the  19th  October,  1835,  H.  6. 
and  wife  conveyed  his  undivided  half  of  the  sixteen  acres  to  the  said  G.  S. 
B.  Ou  the  20th  July,  1837,  0.  8.  B.  purchased  a  tract  of  five  and  a  half 
acres  adjoining  the  sixteen  acre  tract,  and,  to  secure  the  purchase  money, 
mortgaged  to  his  grantor,  J.  B.  C.,  the  sixteen  and  five  and  a  half  acres,  ex- 
cept a  strip  of  one  acre  on  the  easterly  side  of  the  sixteen  acre  tract  On  the 
5th  April,  1838,  C.  S.  B.  conveyed  one  equal  undivided  half  of  the  sixteen 
and  five  and  a  half  acres  to  A.  B.,  subject  to  the  mortgages.  On  the  28th 
November,  1838,  A.  B.  conveyed  one  half  of  his  interest  in  the  sixteen  and 
five  and  a  half  acres  (being  one  undivided  fourth  part)  to  E.  M.  On  the  9th 
December,  1838,  G.  S.  B.,  by  another  deed,  conveyed  to  E.  M.  the  remain- 
ing fourth  part  of  the  sixteen  and  five  and  a  half  acres.  On  the  5th  of  Sep- 
tember, 1838,  C.  8.  B.  conveyed  to  J.  T.  the  one  undivided  fourth  part  of 
the  sixteen  and  five  and  a  half  acres.  On  the  7th  of  September,  1838,  G.  S. 
B.  conveyed  the  remaining  fourth  part  to  said  J.  T.  On  the  30th  June,  1840, 
J.  B.  0.,  under  a  decree  of  this  court,  sold  the  equity  of  redemption  of  J. 
T.  and  E.  M.  in  all  the  premises,  except  the  one  acre  strip,  which  the  de- 
cree did  not  cover.  The  said  H.  6.  became  the  purchaser,  and  received 
shenfi^s  deed.  A.  S.  G.  holds,  by  several  mesne  conveyances  under  H.,  the 
equity  of  redemption  in  all  the  premises,  except  the  one  acre  strip.  Horace 
Galpin  holds,  under  J.  T.  and  £.  M.,  the  equity  of  redemption  in  an  equal 
undivided  half  of  the  one  acre  strip. 

Held,  that  the  strip  of  land  is  first  liable  to  contribute  to  the  payment  of  the 
J.  M.  N.  mortgage.  As  to  the  equities  between  the  mortgages  to  J.  B.  C. 
and  J.  M.  N.,  if  it  is  necessary,  in  order  to  secure  the  payment  of  the  J.  G. 
M.  mortgage,  that  the  strip  should  be  first  sold,  J.  0.  M.  may  so  insist.  But 
if  the  property,  considered  common  by  both  mortgages,  is  sufficient  to  satisfy 
both,  then  J.  B.  C.  cannot  insiat  upon  the  strips  being  first  sold.  As  between 
A.  S.  G.  and  Horace  Galpin,  the  former  has  a  right  to  a  decree  that  the  one 
acre  strip  shall  be  sold  first,  and  applied  to  pay  the  J.  M.  N.  mortgage. 

A  defendant  set  op  that  he  held  a  mortgage  on  the  premises.  It  appeared  in 
evidence  that  the  mortgage  had  been  executed  to  the  defendant  as  an  in- 
demnity, and  had  been  assigned  to  another  party,  who  produced  it  on  the 
trial.  The  defendant  insisted  he  had  an  equitable  interest  in  the  mortgage. 
Held,  that  such  a  claim  was  not  consistent  with  his  pleadings,  and  therefore 
could  not  be  maintained. 


I.  W.  Scudder  and  B.  Gilchrisiy  for  complainants. 

A,  0.  ZabriskUy  for  Coles. 
Vol.  ni.  2  p 
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Dcmid  A.  MayeB^  for  Montagae. 
H.  I.  Mills,  for  Gilbert 

The  Chancellor.  Oq  the  2l8t  of  Aogost,  1835,  Hirani 
Gilbert  and  Q/rus  8.  Browning  purchased  of  John  M.  Xew- 
kirk  a  tract  of  land  containing  sixteen  acres,  then  in  Ber- 
gen county,  now  in  the  county  of  Hudson,  and  mort- 
gaged the  same  to  John  M.  Newldrk^  to  secure  the  pay- 
ment of  93250,  part  of  the  purchase  money  thereof. 

On  the  19th  of  October,  1835,  Hiram  GUberi  and  wife 
conveyed  his  undivided  half  in  said  premises  to  the  said 
Cyrus  S.  Browning. 

On  the  20th 'of  July,  1837,  Browning  purchased,  of 
John  B.  Goles  and  others,  a  tract  of  land,  adjoining  the 
said  sixteen  acre  tract,  containing  five  and  a  half  acres. 
To  secure  the  purchase  money,  he  mortgaged  the  same 
to  his  grantors,  John  B.  Coles  and  others,  for  $8355,  in- 
cluding in  the  said  mortgage  the  sixteen  acre  tract  par- 
chased  of  Newkirky  excepting  thereout  a  strip  of  one  acre, 
on  the  easterly  side  of  the  sixteen  acre  tract. 

On  the  5th  of  April,  1838,  Browning  conveyed  one 
equal  undivided  half  of  all  the  above  premises  (the  six- 
teen and  five  and  a  half  acres)  to  Alexander  Botts^  subject 
to  the  above  mortgages  to  Nexckirk  and  Coles, 

On  the  28th  November,  1838,  Boils  conveyed  the  one 
half  of  his  interest  in  the  premises  so  conveyed  to  hini 
by  Browning^  being  one  undivided  fourth  part  of  the  six- 
teen and  and  five  and  a  half  acre  tracts,  to  Ebcnezer  Mon- 
(ague ;  and  on  the  9th  of  December,  1838,  Brouming^  by 
another  deed,  conveyed  to  Montague  the  remaining  fourth 
of  the  premises,  by  which  said  several  conveyances,  Mm- 
tague  became  seized  of  the  one  equal  undivided  half  of 
the  two  tracts,  subject  to  the  Newlcirk  and  CoUs  mortgages. 

On  the  5th  of  September,  1838,  Browning  conveyed  to 
John  TonnelUj  jun.,  the  one  undivided  fourth  part  of  the 
sixteen  and  five  and  a  half  acre  tracts,  and  on  the  7th  of 
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September,  1838,  Browning  conveyed  the  remaining  fourth 
part  to  said  Tonnelky  so  that  Ttmnelle  and  Montague  thus 
became  entitled,  each,  to  the  one  equal  undivided  half  of 
the  sixteen  and  five  and  a  half  acre  tracts,  subject  to  the 
Newkirk  and  Ooles  mortgages. 

On  the  30th  of  June,  1840,  TonmUe  and  Mordague  were 
entitled  to  the  equity  of  redemption  in  the  whole  pre- 
mises. On  that  day,  ColeSj  under  a  decree  of  this  court 
for  the  satisfaction  of  his  mortgage,  sold  the  equity  of 
redemption  of  Tonnelle  and  Montague  in  all  the  premises, 
except  the  strip  of  one  acre  on  the  easterly  side  of  the 
sixteen  acre  tract,  that  not  being  covered  by  the  Coles 
mortgage,  and  Hiram  Gilbert  became  the  purchaser,  and 
received  a  deed  from  the  sheriflf  for  the  same. 

The  title  to  the  premises  then  stood  thus :  the  Newkirk 
mortgage  covered  the  whole.  TonneUe  and  Montague  were 
the  owners,  as  tenants  in  common,  of  the  equity  of  re- 
demption in  the  one  acre  strip,  and  Hiram  Gilbert  was  the 
owner  of  the  equity  of  redemption  in  the  residue  of  the 
premises. 

What,  then,  were  the  equities  of  the  respective  parties 
—of  Tonnelle  and  Montague — as  the  owners  of  the  equity 
of  redemption  in  the  strip  of  one  acre,  and  of  Gilbert^  as 
the  owner  of  the  equity  of  redemption  in  the  residue  of 
the  premises,  as  to  the  satisfaction  of  the  Newkirk  mort- 
gage out  of  their  respective  interests  in  the  land.  This 
point  once  settled,  there  can  be  no  difficulty  in  ascertain- 
ing the  equities  of  subsequent  purchasers  under  them. 
The  equities  attached  will  follow  the  land,  and  will  go- 
vern the  rights  of  all  persons  claiming  under  these  re- 
spective titles. 

Addphus  S.  Gilbert,  by  virtue  of  several  mesne  convey- 
ances from  Hiram  GiU>ert^  claims  title  to  the  equity  of  re- 
demption in  all  the  premises,  except  the  one  acre  strip. 
Horace  Galpin  claims  title,  uAder  Tonnelle  and  Montague, 
to  the  equity  of  redemption  in  an  equal  undivided  half 
of  the  one  acre  strip,  and  a  prior  lien,  by  virtue  of  a 
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judgment  which  he  holds  upon  the  other  half  of  the  strip. 
The  Newkirk  mortgage  is  now  to  be  satisfied,  and  it  be- 
comes a  matter  of  importance,  not  to  the  holders  of  the 
Newkirk  and  Coles  mortgages,  for  the  property  will  satisfy 
them,  no  matter  in  what  parcels  or  in  what  order  it  may 
be  sold,  but  to  Gilbert  and  GalpiUy  how  the  respective  in- 
terest which  they  claim  in  the  premises  should  contribute 
to  satisfy  the  mortgage.  Gilbert  insists  that  the  strip  is 
first  liable,  while  Golpin  contends  that  the  residue  of  the 
premises  must  be  first  sold,  and  the  proceeds  appropriated 
to  liquidate  the  mortgage.  As  I  before  stated,  we  must 
go  back  and  ascertain  the  respective  equities  of  Tonnelle 
and  Moviague  on  the  one  side,  and  of  Hiram  Gilbert  on 
the  other,  at  the  time  the  latter  became  entitled  to  the 
equity  of  redemption  pf  the  portion  of  the  premises  con- 
veyed to  him  by  the  sherift';  for  the  contesting  parties 
hold  under  them,  and  are  entitled  to  their  equities,  and 
no  more. 

As  to  how  these  equities  should  be  adjusted,  I  have  no 
doubt.  The  facts  upon  which  they  respectively  arise  make 
them  so  manifest,  as  to  render  any  reasoning  or  illustra- 
tion  of  their  propriety  quite  superfluous. 

The  sheriff''s  deed  conveyed  to  Hiram  Gilbert  the  title  of 
Tonnelle  and  Montague  in  all  the  premises,  except  the  one 
acre  strip.  By  that  deed,  Hiram  Gilbert  occupied  the  same 
position  in  relation  to  Tonnelle  and  Montague  as  if  they 
themselves  had  made  and  executed  the  deed.  The  sheriff 
acted  as  their  agent  by  appointment  of  law,  by  whom 
their  title  was  transmitted  to  Hiram  Gilbert.  Kow  can 
there  be  a  doubt,  if  Tonnelle  and  Montague  had  made  the 
conveyance  to  Hiram  Gilbert^  that  the  strip  of  land,  the 
title  to  which  remained  in  them,  would  have  been  first  lia- 
ble to  contribute  to  the  payment  of  the  Newkirk  mort- 
gage ?  The  case  is  nothing  more  than  tbe  familiar  one  of 
A*s  owning  a  tract  of  two  chores  covered  by  a  mortgage. 
A.  sells  one  acre  to  B.  The  acre,  the  title  to  which  re- 
mains in  A.,  is  first  liable  to  pay  the  mortgage. 
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I  have  said  nothing  as  to  the  mortgage  which  Hiram 
Gilbert  made  to  the  Coles  after  he  acquired  title  from  the 
sheriff.  The  equities,  existing  between  the  holders  of  that 
mortgage  and  the  holders  of  the  Newkirk  mortgage,  do 
not  necessarily  control  the  equities  of  the  contending  par- 
ties in  this  suit.  If  it  is  necessary,  in  order  to  secure  the 
payment  of  the  Ooles  mortgage,  that  the  strip  should  be 
so  sold— or  in  other  words,  if  the  property  covered  in 
common  by  the  two  mortgages  will  not  pay  both — then 
the  holder  of  the  Ooles  mortgage  has  a  right  to  insist  that 
the  Newkhrk  mortgage  shall  resort  to  the  strip  before  com- 
ing tipon  the  common  fund ;  but  if  the  common  fund  is 
safficient  to  pay  both  mortgages,  then,  as  between  the 
two  mortgages,  the  holder  of  the  Coles  mortgage  cannot 
insist  upon  the  strip's  being  first  sold.  There  is  no  con- 
test in  this  suit  between  the  two  mortgages.  The  holder 
of  the  Coles  mortgage  has  not  asked  any  interference  of 
the  court  for  its  protection.  The  reason  is,  as  I  have 
stated,  because  no  protection  is  necessary.  The  common 
fund  is  amply  sufficient  to  pay  the  mortgages. 

The  equities  of  the  contending  parties  in  this  suit  are 
wholly  independent  of  the  equities  between  the  Newkirk 
and  CoUs  mortgages.  The  existence  of  the  latter  mort- 
gage has  no  bearing  whatever  upon  the  equities  in  con- 
troversy. They  are  not  in  any  manner  varied  by  it.  They 
are  precisely  the  same  as  if  the  Coles  mortgage  had  never 
existed. 

As  between  Adolphus  S.  Gilbert  and  Horace  Galpin^ 
the  former  has  a  right  to  a  decree  of  the  court  that  the 
one  acre  strip  shall  be  first  sold  and  applied  to  the  pay- 
ment of  the  Newkirk  mortgage.  The  question  has  been 
rendered  a  perplexing  one,  in  consequence  of  the  numer- 
ous conveyances  and  reconveyances  which  have  been 
made.  I  have  not  been  deterred,  by  the  very  great  length 
of  the  written  brie&  of  counsel  which  have  been  submit^ 
ted  to  me,  from  examining  all  the  aspects  of  the  case, 
which  have  been  most  ably  and  industriously  presented^ 

2p* 
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But  I  do  not  think  there  is  any  difficalty  in  determining 
how  the  equities  are  to  be  adjusted  when  the  case  is  once 
divested  of  its  intricacies,  occasioned  by  the  fi&ct  to  which 
I  have  referred. 

There  is  one  other  question,  only,  of  any  importance, 
and  that  is  in  relation  to  the  Botis  mortgage. 

On  the  5th  of  April,  1838,  Cifrus  S.  Browning^  by  deed, 
conveyed  to  Alexander  L.  Botts  "all  his  one"  half  interest 
or  undivided  moiety,''  in  the  Beacon  racecourse,  consist- 
ing of  several  tracts  of  land  in  the  deed  particularly  de- 
scribed, which  several  tracts  include  all  the  land  covered 
by  the  mortgages  and  other  conveyances  embraced  in  this 
controversy.  On  the  4th  of  September,  1838,  Broicmng  ex- 
ecuted a  mortgage  to  Boils  covering  the  whole  Beacon 
racecourse.  This  was  not  a  money  mortgage,  but  a  mort- 
gage executed  to  protect  Browning's  title,  before  conveyed 
by  Browning^  and  generally  to  indemnify  his  title  against 
encumbrances.  On  the  28th  of  November,  1838,  Botts 
conveyed  to  Sbenezer  Montague  one-fourth  of  the  Beacon 
racecourse,  with  a  covenant  for  quiet  enjoyment  against 
grantor,  and  all  claiming  under  him.  On  the  9th  of  De- 
cember, 1839,  Bolts  conveyed  to  Montague  all  his  "  right 
title,  and  interest  to  all  property  in  New  Jersey  derived 
from  Cyrus  S.  Browning ^  except  a  lease  to  H.  H.  Watson 
for  six  years,  from  April  13th,  1838,  and  one  to  D.  H. 
Branch,  for  same  period.'*  On  the  6th  of  January,  1840, 
Botts  made  the  following  endorsement  on  the  mortgage 
given  to  him  by  Browning :  "  for  the  full  protection  of  any 
title  conveyed  by  me  to  E,  Montague,  I  hereby  assign  to 
him  all  benefit  resulting  from  the  written  agreement  of 
Q^rus  S.  Browning,  as  witness  my  hand  and  seal  this  6th 
day  of  January,  1840;  which  was  witnessed  by  C.  S. 
Browning,  and  the  deed  and  endorsement  then  delivered 
to  Montague.  Montague,  by  this  endorsement  and  delivery 
to  him  of  the  mortgage,  and  by  Bolts'  conveyance  of  De- 
cember 9th,  1839,  became  entitled  to  all  Botts'  interest  in 
the  mortgage.     On  the  30th  of  June,  1840,  while  ifon- 
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iague  held  the  title  to  the  racecourse  which  Botts  had  con- 
veyed to  him,  and  also  this  mortgage,  all  Montague's  right 
in  the  racecourse,  except  the  ''strip"  which  has  been 
mentioned  in  the  former  part  of  this  opinion,  was  sold, 
under  a  decree  of  this  court,  on  a  mortgage,  subject  to 
which  both  BoUs  and  Montague  had  purchased.  The  com- 
plainant, who  holds  his  mortgage  from  the  purchaser  un- 
der the  decree,  now  produces  this  mortgage.  Botis^  in  his 
answer,  makes  no  mention  of  the  assignment.  He  comes 
before  the  court  by  his  answer,  claiming  to  be  the  holder 
of  the  mortgage,  and  alleges  that,  in  consequence  of  a 
defect  in  the  title  conveyed  to  him  by  Browning^  he  was 
obliged  to  pay  off  encumbrances  to  a  large  amount,  and 
insists,  for  such  amount,  he  is  entitled  to  have  a  decree  iii 
his  favor  upon  the  mortgage.  I  cannot  see  how,  in  the 
face  of  his  conveyances  to  Montague  of  all  his  interest  in 
the  land,  and  of  his  transfer  to  Montague  of  this  mortgage 
of  all  benefit  resulting  from  the  mortgage,  and  with  the 
mortgage  out  of  his  possession,  he  can  claim  a  decree  up- 
on it.  His  counsel  insists  that  he  has  an  equitable  interest 
in  the  mortgage  for  his  protection,  notwithstanding  the 
assignment  of  it  to  Montague.  But  he  reserved  no  such  in- 
terest in  the  transfer,  and  if  any  exists — notwithstanding 
the  transfer,  he  should  have  set  it  out  in  his  pleadings. 
He  cannot  come  into  court  claiming  to  be  the  absolute 
owner  of  a  mortgage,  and  then,  when  the  mortgage  is 
shown  to  be  in  the  hands  of  some  one  else  by  his  assign- 
ment, set  up  an  equitable  interest  in  hin^self  contrary  to 
the  terms  of  that  assignment.  His  claim  is  not  consist- 
ent with  the  pleadings. 
A  decree  must  be  entered  in  conformity  to  these  views. 
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Hekry  C.  Jones  and  James  Courtsr  vs.  The  Mayor 
AND  Common  Council  of  the  City  of  Newark  and 
John  Hartshorne,  City  Treasurer. 

The  gniDting,  or  refatiDg  of  ttjiuictioiis,  are  matters  rettiog  in  the  aooad  dimv- 
tioa  of  the  court,  and,  oonaequeDtly,  no  iujunction  will  be  granted  whenerer 
it  will  operate  oppressively,  or  inequitably,  or  contrary  to  the  real  justioe  of 
the  case,  or  where  it  is  not  the  fit  and  appropriate  mode  of  redress  oader 
all  the  circamstances  of  the  case,  or  where  it  will,  or  may  work,  an  imoe* 
diate  mischief  or  fatal  injury. 

This  court  will  not  interfere  by  injunction  to  prevent  a  corporation  from  en- 
forcing an  assessment,  by  declaring  its  proceedings  illegal,  where  the  conse- 
quences would  be  injurious  to  the  corporation,  and  of  no  substantial  beneSt 
*  to  the  parties  complaining. 

An  injunction  ought  not  to  be  granted  where  the  benefit  secured  by  it  to  otie 
party  is  but  of  little  importance,  while  it  will  operate  oppressively,  and  to 
the  great  annoyance  and  injury  of  the  other  party,  unless  the  wrong  com- 
plained of  is  so  wanton  and  unprovoked  in  its  character  as  properly  to  de- 
prive  the  wrongdoer  of  the  benefit  of  any  cunsideralion  as  to  its  i^jorioot 
consequences. 

C  Parker  and  W.  Pmningioriy  for  the  motion. 

T.  Runyon  and  F.  T.  Frelinghuysen^  contra. 

The  Chancellor.  By  the  charter  of  the  city  of  New- 
ark, it  is  declared  lawful  for  the  common  council  of  the 
said  city  to  order  and  cause  sewers  or  drains  to  he  made 
and  kept  in  repair,  in  such  part  of  the  city  as  the  com- 
mon council  shall  think  necessary,  and  that  the  whole 
expense  thereof  shall  he  ascertained  and  fixed  hy  certifi- 
cate and  oath  of  the  street  commissioner,  to  be  filed  in 
the  office  of  the  city  treasurer,  which  amount,  together 
with  such  damages  as  are  required  to  be  paid  by  the  act 
entitled  '^  A  further  supplement  to  the  act  entitled  an  act 
to  incorporate  the  city  of  Newark,  passed  February  28th, 
1838,''  shall  be  assessed,  either  in  whole  or  in  part,  upon 
the  owners  of  property  benefited  thereby ;  and  in  case  a 
part  only  of  such  amount  aforesaid  shall  be  assessed  upon 
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SQch  owaers  of  property,  then  the  balance  of  the  whole 
amount  of  such  expense  and  damages  shall  be  assessed 
upon  the  said  city;  the  aforesaid  assessment  of  the 
amount  of  such  expense  and  damages  shall  be  made  upon 
the  parties  aforesaid  by  and  according  to  the  discretion  of 
five  commissioners,  to  be  appointed  as  in  the  said  act  is 
directed,  and  the  amount  so  assessed,  it  is  declared  by  the 
said  charter,  shall  be  and  remain  a  lien  upon  the  property 
on  which  such  assessment  is  made  until  the  same  is  paid. 
And  it  is  declared  lawful  for  the  said  common  council  to 
enforce  the  payment  of  the  said  expense  and  damages,  in 
the  same  manner  that  is  provided  in  the  said  charter  for 
the  payment  of  the  expenses  of  sidewalks.  In  the  case 
of  sidewalks,  the  assessment  for  the  expenses  referred  to 
is  enforced  by  a  sale  of  the  lots  upon  which  the  assess- 
ment is  made. 

By  virtue  of  the  power  thus  conferred  upon  them,  the 
common  council  of  the  city  of  Newark  authorized  the 
construction  of  a  sewer  in  the  city,  which,  in  their  pro- 
ceedings relating  thereto,  is  designated  as  the  south 
sewer. 

On  the  1st  of  December,  1854,  the  common  council 
passed  a  resolution  appointing  five  freeholders,  as  com- 
missioners, to  make  an  assessment  of  the  amount  of  the 
expense,  as  it  had  been  ascertained  and  fixed  by  the  cer- 
tificate and  oath  of  the  street  commissioner,  which  assess- 
ment was  to  be  made  according  to  the  provisions  of  the 
charter,  either  in  whole  or  in  part  upon  the  owners  of 
property  benefited  thereby ;  and  if,  by  the  judgment  of 
said  commissioners,  a  part  only  of  the  expenses  should 
be  assessed  upon  such  owners  of  property,  then  to  assess 
the  balance  upon  the  city  of  Newark. 

On  the  6th  of  July,  1855,  the  common  council  ratified 
aod  confirmed  the  assessment  of  the  said  commissioners, 
and  authorized  the  treasurer  of  the  city  to  demand  and 
receive  the  same  from  the  individuals  who  were  bound 
to  pay  their  respective  assessments,  and  if  they  fisiiled  to 
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make  such  payment,  then  to  proceed  and  collect  the  same 
according  to  law. 

In  pursuing  his  duties  under  this  resolution,  the  trea- 
surer advertised  the  property  assessed  for  sale.  Pending 
such  advertisement,  a  number  of  individuals  whose  lots 
were  so  advertised,  and  who  were  assessed  by  the  com- 
missioners, caused  to  be  issued  out  of  the  Supreme  Court 
a  writ  of  certiorari^  to  test  the  validity  of  the  proceedings 
under  which  the  said  assessment  was  made.  Such  pro- 
ceedings were  had  under  the  said  writ  that  the  Supreme 
Court  reversed  the  orders  of  the  common  council,  so  fer 
as  the  parties  to  the  certiorari  were  concerned,  but  no  fur- 
ther; and  the  judgment  of  reversal  declares  that,  as  to 
all  others  assessed  not  parties  to  the  certiorari^  the  order 
and  proceedings  of  the  common  council  were  not  affected 
by  the  judgment  of  the  court. 

After  the  decision  of  the  Supreme  Court,  the  common 
council,  without  any  notice  to  the  persons  assessed,  passed 
a  resolution  declaring  the  appointment  of  the  commis- 
sioners aforesaid,  and  all  proceedings  subsequent  thereto, 
vacated  and  set  aside.  They  then  appointed  other  com- 
missioners to  make  another  assessment  for  the  same  sewer, 
who,  after  discharging  the  duty  imposed  upon  them,  made 
their  report,  which  the  common  council  ratified  on  the 
80th  of  December,  1856,  and  ordered  the  treasurer  of  the 
city  to  collect  the  assessment  so  made  by  the  last  named 
commissioners.  The  last  commissioners  directed  a  dif- 
ferent amount,  for  the  persons  alleged  to  be  benefited 
thereby  to  pay,  from  that  ordered  by  the  first  set  of  com- 
missioners. 

The  complainants,  Henry  C.  Jones  and  James  Courter, 
are  the  owners  of  property  in  the  city  of  Newark,  which 
was  assessed  by  both  sets  of  commissioners,  as  benefited 
by  the  sewer.  The  assessment,  made  upon  the  complun- 
ant's  property  by  the  last  set  of  commissioners,  exceeds  in 
amount  that  made  by  the  first.  The  complainants  allege 
that  the  first  assessment  is  binding  upon  the  parties  antU 
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set  aside  by  some  competent  tribanal,  which  it  has  not 
been,  as  far  as  they  are  concerned,  and  that  the  proceed- 
ings of  the  common  council,  by  which  the  first  assess- 
ment was  declared  vacated  and  set  aside,  are  illegal ;  that 
they  have  tendered  the  amount  respectively  assessed 
against  them  by  the  first  assessment,  and  now  are  ready 
to  pay  the  same  under  the  order  of  this  court. 

The  complainants  having  refused  to  pay  the  assessment 
last  made,  the  treasurer  of  the  city  has  advertised  their 
property  for  sale  at  public  auction.  The  prayer  of  the 
bill  is,  that  the  defendants  may  be  restrained  from  mak- 
ing such  sale,  or  from  further  advertising  the  said  pro- 
perty for  sale  for  the  payment  of  the  assessment  made  by 
the  last  named  commissioners,  and  that  the  orders  of  the 
common  council  affecting  the  complainants,  so  made  in 
respect  to  the  said  south  sewer  in  reference  to  the  second 
assessment,  may  be  declared  illegal  and  of  no  effect. 

I  have  stated  all  the  facts  of  the  complainants'  bill  upon 
which  they  invoke  the  aid  of  this  court  in  their  behalf. 
The  question  is  at  once  suggested — what  equity  is  there 
in  the  case  which  the  complainants  are  entitled  to  have 
established  and  enforced  by  a  decree  of  this  court  7  The 
city  of  Newark  has  expended  the  money  for  the  construc- 
tion of  the  sewer.  It  is  not  suggested  that  the  construc- 
tion was  imprudently  ordered,  or  that  any  unnecessary 
expense  has  been  incurred  in  the  work.  The  right  of  the 
city  to  construct  the  sewer,  and  to  have  an  assessment 
made  upon  property  beneficially  affected  by  it  to  pay  for 
the  expense  incurred,  is  not  denied.  That  the  property 
belonging  to  the  complainants,  which  has  been  assessed, 
is  benefited  by  the  sewer,  and  is  therefore  properly  sub- 
jected to  a  portion  of  the  burthen  for  its  construction,  is 
not  disputed.  And  what  is  very  material  in  looking  at 
the  equity  of  this  case,  the  complainants  do  not  even  sug- 
gest that  their  property  has  been  assessed  too  high,  or 
that  the  assessment  is,  in  any  respect,  unequal  or  uigust 

What  is  their  ground  of  complaint?    They  offer  to 
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pay  the  first  assessment,  but  refbse  to  pay  the  second. 
On  what  ground  do  they  place  their  refusal  ?    Not  that 
the  second  assessment  is  too  high,  nor  because  it  is  higher 
than  the  first  assessment.    It  is  true  they  allege  that  the 
second  assessment  is  higher  than  the  first    But  they  do 
not  state  the  difference  as  to  amount  between  the  two  as- 
sessments.   The  presumption  is  that  it  is  so  trifling,  it 
was  not  worth  mentioning.    At  all  events,  they  do  not 
make  the  difference  of  assessment  any  ground  of  com- 
plaint, nor  do  they  ask  the  interference  of  the  court  to 
protect  them  against  the  city's  raising  out  of  their  pro- 
perty the  amount  of  the  second  assessment,  on  account 
of  that  assessment  being  larger  than  they  are  bound  to 
pay.     The  complainants  claim  no  equity,  on  the  ground, 
that  the  assessment  they  have  tendered  themselves  ready 
to  pay,  which  they  admit  it  is  right  they  should  pay,  is 
less  than  that  which  they  insist  has  been  illegally  laid 
upon  their  property.    And  yet  it  is  manifest,  if  the  com- 
plainants have  any  equity,  it  is  here ;  for  all  the  relief  they 
ask  this  court  to  give  them  is  to  decree  that  they  may  be  • 
allowed  to  pay  the  first  assessment,  and  to  have  their  pro- 
perty relieved  from  tbe  lien  which  has  attached  to  it. 
The  complainants  place  themselves  entirely  upon  their 
legal  rights.   They  allege  that  the  defendants  had  no  right 
to  make  the  second  assessment,  and  upon  that  ground 
ask  that  their  property  may  be  relieved  from  its  burthen.. 
The  granting,  or  refusing  of  injunctions,  is  a  matter  rest- 
ing in  the  sound  discretion  of  a  court  of  equity,  and,  con- 
sequently, no  injunction  will  be  granted  whenever  it  will 
operate  oppressively,  or  inequitably,  or  contrary  to  the 
real  justice  of  the  case,  or  where  it  is  not  the  fit  and  ap» 
propriate  mode  of  redress  under  all  the  circumstances  of 
the  case,  or  where  it  will  or  may  work  an  immediate  mischief 
or  fatal  injury.   2  Story's  Eq.  Jur.  §  959.  As  was  remarked 
by  Mr.  Justice  Baldwin^  in  the  case  of  Bonaparte  v.  0»w- 
den  and  Amboy  Railroad  Company  (1  Baldwin's  Or.  C  it 
218),  it  will  be  refused  till  the  court  are  satisfied  that  the 
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case  before  them  is  of  a  right  about  to  be  destroyed,  irre- 
parably injured,  or  great  and  lasting  injuiy  about  to  be  / 
done  by  an  illegal  act  / 

As  I  have  already  remarked,  the  injury  which  in  this 
case  the  court  is  called  upon  to  avert,  is  to  prevent  the 
complainants  exacting  from  the  defendants  an  insignifi- 
cant pecuniaiy  recompense  for  a  benefit  conferred,  and 
simply  upon  the  ground  that  the  defendants  have  mis- 
taken the  remedy  which  the  law  has  given  them  to  en* 
force  their  legal  rights.    I  cannot  grant  the  injunction, 
unless  I  declare  all  the  proceedings  of  the  common  coun- 
cil in  relation  to  the  second  assessment  illegal  and  void. 
The  consequences  of  such  an  announcement  by  this  coard 
would  be  most  injurious  to  the  rights  of  the  defendants,! 
while  it  would  be  of  substantial  benefit  to  no  one.    Itl 
appears,  by  a  schedule  annexed  to  the  bill  of  complaint, 
that  there  are  upwards  of  five  hundred  individuals  who 
are  in  default  in  not  paying  the  assessments  made  upon 
their  property  to  defray  the  expenses  of  constructing  the 
sewer  in  question,  and  whose  property,  as  well  as  that  of 
these  complainants,  is  advertised  for  sale  in  consequence 
of  such  defiiult.    This  fact  plainly  shows  the  very  great 
mischief  and  embarrassment  that  would  flow  from  grant- 
ing this  injunction.    The  magnitude  of  the  injury  to  the 
city  of  Newark  that  would  directly  follow  bears  no  pro- 
portion to  any  benefit  that  would  be  conferred  upon  the 
complainants,  or  any  injury  averted  as  to  their  rights,  by 
granting  them  the  remedy  they  solicit.    I  think  the  court 
may  judiciously  lay  down  the  rule,  that  an  injunction 
ought  not  to  issue  where  the  benefit  secured  by  it  to  one 
party  is  but  of  little  importance,  while  it  will  operate  op- 
pressively and  to  the  great  annoyance  and  injury  of  the 
other  party,  unless  the  wrong  complained  of  is  so  wanton 
and  unprovoked  in  its  character  as  properly  to  deprive 
the  wrongdoer  of  the  benefit  of  any  consideration  as  to 
its  injurious  consequences.  -^* 

This  view  which  I  have  taken  of  the  case  satisfies  me 

Vol.  in.  2  q 
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that  it  would  be  an  unwise  exercise  of  that  discretion, 
which  ought  to  govern  the  court,  to  order  the  injunction. 
I  intimate  no  opinion  as  to  the  legality  of  the  proceed- 
ings of  the  common  council.  I  have  given  that  subject 
no  consideration.  I  ought  to  say  that  I  have  formed  no 
impression  unfavorable  to  the  legality  of  these  proceed- 
ings. The  common  council  have  acted  in  good  faitb, 
with  a  proper  regard  to  the  interest  of  the  city,  and  of 
those  upon  whom  the  law  imposes  the  duty  of  bearing  a 
portion  of  the  burthen  of  this  sewer.  The  equity  of  the 
case  is  all  with  the  defendants. 
The  motion  for  an  injunction  is  denied  with  costs. 


John  B.  Keeler,  surviving  guardian,  vs.  Jacob  M.  Kee- 
ler and  others,  executors. 

Individaals  entitled  to  tbe  fand,  and  interested  in  taking  the  acooants  which 
constitate  it,  are  necessary  parties  to  the  suit. 

A  decree  should  be  conclusive  upon  all  persons  interested,  and  all  such  iier- 
sons  should  be  parties. 

J.  B.  K.  and  W.  K.  were  appointed  guardians  of  the  proper^  and  person^  of 
infant  children.  J.  B.  K.  gave  to  W.  K.  his  bond  and  mortgage  for  $*2.>0il. 
with  interest,  in  one  year  from  date,  aud  on  the  receipt  of  the  bood  anti 
mortgage,  W.  K.  gave  to  J.  B.  K.  an  agreement,  as  follows:  "  Whereii« 
John  B.  Keeler  hath  this  day  executed  and  delivered  to  me,  William  Keeler, 
of  the  city  of  Philadelphia  and  state  of  Pennsylvania,  a  Ixind,  or  writiog  iti" 
ligatory,  in  the  penal  sum  of  $5000  lawful  money  of  the  United  States  cur- 
rent in  New  Jersey,  conditioned  for  the  payment  of  two  thousand  five  hnit- 
dred  dollars,  like  lawful  money,  in  one  year  from  the  date  thereof,  with 
lawful  interest  of  the  state  of  New  Jersey  from  date  till  paid,  and  abi* « 
deed,  or  indenture  of  mortgage,  on  the  farm  and  mill  situated  at  Caok'» 
mills,  in  the  township  of  New  Hanover,  called  aud  known  by  the  name  of 
the  Cook's  mill  property,  for  the  purpose  of  securing  the  payment  of  tb^ 
said  sum  expressed  in  the  condition  of  the  said  bond,  with  its  interest.  And 
whereas  the  said  John  B.  Keeler  and  I,  the  said  William  Keeler,  are  goani- 
ians  of  the  children  of  John  B.  Keeler ;  and  whereas  the  above  menUooeU 
bond,  or  writing  obligatory^  and  deed,  or  indenture  of  mortgage,  is  gi^va 
by  the  said  John  B.  Keeler  to  me,  the  said  William  Keeler,  to  seeare  Uw 
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payment  of  the  oioney  due  and  to  become  due  to  the  children  of  the  said 
Joho  B.  Keeler  from  the  estate  of  their  grandfather,  Samtiel  Hartsboroe,  and 
which  may  come  to  the  hands  of  the  said  John  B.  Keeler:  now  know  ye, 
that  I,  the  said  William  Keeler,  do  hereby  covenant  and  agree,  to  and  with 
the  said  John  B.  Keeler,  that  if  he,  the  said  John  B.  Keeler,  shall  pay  to  ttfe 
said  children  their  share  and  shares,  as  they  respectively  fall  due,  and  ob> 
tain  from  them,  and  all  of  them,  a  release  and  discharge  from  all  claims  re- 
specting such  distributive  share  of  the  estate  of  the  said  Samuel  Hartshorue, 
deceased,  then  the  said  bond,  or  writing  obligatory,  as  well  as  the  said  deed 
siud  indenture  of  mortgage,  be  considered  as  null  and  void :  and  in  case  a 
part  only  of  the  said  children  shall  release  and  discbarge  the  said  John  B. 
Keeler  from  his  liability  at  the  time  the  said  share  becomes  due  as  aforesaid, 
then  the  said  bond,  and  writing  obligatory,  and  deed,  or  indenture  of  mort- 
gage, shall  be  considered  binding  until  they  shall  release,  as  before  de- 
ascribed.  And  when  all  the  said  children  shall  have  released  as  aforesaid, 
then  the  said  bond,  and  writing  obligatory,  and  deed,  or  indenture  of  mort- 
gage, is  to  be  given  up  to  the  said  John  B.  Keeler." 
Held,  that  on  a  bill  filed  by  J.  B.  K.  against  the  executor  of  W.  K.  to  account 
for  moneys  which  W.  K.  had  received  as  guardian,  proof  of  the  agreement 
and  bond  and  mortgage  was  no  defence  against  an  account,  and  that  the 
ciinstructiou  of  the  agreement  was  that  the  papers  were  intended  as  indem- 
nity to  \V.  K.  against  any  loss  on  account  of  any  legal  responsibility  which 
rested  upon  him  in  consequence  of  his  joint  action  with  bis  co-guardian. 


E.  Merriii  and  W.  L.  Dayton^  for  complainants. 

Ten  Eyck  and  Stration^  for  defendants. 

The  Chancellor.  The  complainant  and  his  brother, 
William  Keeler,  were  appointed,  by  the  Orphans  Court 
of  the  county  of  Burlington,  guardians  of  the  persons 
and  property  of  the  infant  children  of  the  complainant. 
These  children  were  seven  in  number,  and  had  consider- 
able estate  left  them  by  their  grandfather's  will.  They  have 
all  been  settled  with,  and  have  executed  releases  discharg- 
ing their  guardians,  except  Elizabeth,  who  has  intermar- 
ried with  Decline  Ellis,  William  H.,  and  Theodosia,  who 
has  intermarried  with  William  Bunting.  William  Keeler 
is  dead.  He  left  a  will,  which  has  been  proved  by  the  de- 
fendants, who  are  the  executors.  The  bill  charges,  that 
William  Keeler,  as  guardian,  received  nine  hundred  and 
eighty-five  dollars  and  seventeen  cents,  and  that  he  never 
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paid  over  any  part  of  the  same.  This  bill  is  filed,  by  the 
surviving  guardian  against  the  executors  of  the  deceased 
guardian^  for  an  account  of  the  money  received  by  their 
testator.  The  bill  has  been  answered,  and  proofs  taken. 
The  fact,  that  the  deceased  guardian  received  some  of  the 
money,  is  not  denied  by  the  answer.  The  proofs  abun- 
dantly establish  the  fact.  As  to  the  amount,  it  is  not  ma- 
terial now  to  inquire. 

There  are  two  points  made  in  the  case. 

JFirsL  It  is  insisted  that  Decline  Ellis  and  his  wife, 
William  Bunting  and  his  wife,  and  William  H.  Keeler  are 
necessary  parties  to  this  suit. 

Second.  It  is  insisted  that  a  bond  and  mortgage,  given 
by  the  complainant  to  his  brother  William^  in  connection 
with  the  agreement  executed  by  WUliam  to  the  complain- 
ant in  reference  to  the  bond  and  mortgage,  constitute  a 
complete  defence  against  the  claim  set  up  by  this  bill. 

Upon  the  first  point,  I  think  the  defendants  are  right 
The  parties,  whom  it  is  alleged  are  improperly  omitted, 
are  interested  in  taking  the  accounts.  The  defendants, 
also,  are  entitled  to  have  them  before  the  court,  in  order 
that  the  estate  of  the  testator  may  have  a  complete  dis- 
charge. They  are  entitled  now  to  receive  this  money.  If 
they  were  infants,  and  the  complainant,  as  surviving 
guardian,  had  still  a  right  to  act  for  them  as  such  guar- 
dian, he  might  properly  act  for  them  in  taking  the  ac- 
count  which  he  demands  by  his  bill.  They  are  now  com- 
petent to  act  for  themselves,  and  no  decree  should  be 
made  by  the  oourt  to  bind  them  without  affording  them 
an  opportunity  of  a  hearing.  The  defendants  insist  that 
William  Keeler  expended  large  sums  of  money  in  the  sup- 
port, education,  and  maintenance  of  Theodosia.  This  is 
open  for  investigation ;  for  all  that  complainant  could  re- 
cover, under  any  circumstances,  would  be  the  balance, 
after  deducting  such  expenditures.  The  decree  made  in 
this  case  ought  to  be  conclusive  upon  Theodosia  and  her 
husband.    If  so,  they  have  a  right  to  be  heard.    If  Theo- 
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dosia  was  an  infant,  and  unmarried,  then  the  complain- 
ant, as  her  guardian,  could  act  for  her,  and  bind  her  by 
his  acts.  But  this  relationship  no  longer  exists.  These 
parties  could,  themselves,  maintain  a  bill  against  the  de- 
fendants for  the  money  received  by  their  testator  as 
gaardian.  This  is  a  test  which  settles  the  question.  If 
they  have  a  right  of  action,  they  cannot  be  deprived  of  it 
by  any  suit  which  the  complainant  can  institute,  unless 
they  are  parties  to  it.  The  bill  must  be  amended  before 
a  decree  can  be  made. 

As  to  the  defence,  which  goes  to  the  whole  right  of  the 
complainant  for  an  account,  as  my  views  are  not  at  all 
adverse  to  the  interest  of  the  parties  not  before  the  court, 
and  as  it  arises  upon  a  question  in  which  the  parties  who 
are  here  are  alone  interested,  there  can  be  no  impropriety 
in  my  stating  the  opinion  I  have  formed  in  regard  to  it. 
It  may  lead  to  a  settlement,  and  prevent  further  costs. 

On  the  twenty-seventh  day  of  March,  1851,  the  com- 
plainant gave  to  William  Keeler  his  bond,  conditioned  for 
the  payment  of  32500,  with  interest,  in  one  year  from  the 
date  thereof,  secured  by  a  mortgage  upon  real  estate  in 
the  county  of  Burlington.  On  the  same  day,  William 
Keeler  gave  to  the  complainant  an  agreement  under  seal, 
as  follows :  "  Whereas  JohnB.  Keeler  hath  this  day  ex- 
ecuted and  delivered  to  me,  William  Keeler,  of  the  city 
of  Philadelphia  and  state  of  Pennsylvania,  a  bond,  or 
writing  obligatory,  in  the  penal  sum  of  $5000  lawful  mo- 
ney of  the  United  States  current  in  New  Jersey,  condi- 
tioned for  the  payment  of  two  thousand  five  hundred  dol- 
lars, like  lawful  money,  in  one  year  from  the  date  there- 
of, with  lawful  interest  of  the  state  of  New  Jersey  from 
date  till  paid,  and  also  a  deed,  or  indenture  of  mortgage, 
on  the  farm  and  mill  situated  at  Cook's  mills,  in  the 
township  of  New  Hanover,  called  and  known  by  the 
name  of  the  Cook's  mill  property,  for  the  purpose  of  se- 
curing  the  payment  of  the  said  sum  expressed  in  the  con- 
dition of  the  said  bond,  with  its  interest.    And  whereas 
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the  said  John  B.  Eeeler  and  I,  the  said  William  Eeeler, 
are  guardians  of  the  children  of  John  B.  Keeler ;  aod 
whereas  the  above  mentioned  bond,  or  writing  obligatory, 
and  deed,  or  indenture  of  mortgage,  is  given  by  the  said 
John  B.  Eeeler  to  me,  the  said  William  Eeeler,  to  secure 
the  payment  of  the  money  due  and  to  become  due  to  the 
children  of  the  said  John  B.  Eeeler  from  the  estate  of 
their  grandfather,  Samuel  Hartshorne,  and  which  may 
come  to  the  hands  of  the  said  John  B.  Eeeler:  now  know 
ye,  that  I,  the  said  William  Eeeler,  do  hereby  covenant 
and  agree,  to  and  with  the  said  John  B.  Eeeler,  that  if 
he,  the  said  John  B.  Eeeler,  shall  pay  to  the  said  children 
their  share  and  shares,  as  they  respectively  fall  due,  and 
obtain  from  them,  and  all  of  them,  a  release  and  discharge 
from  all  claims  respecting  such  distributive  share  of  the 
estate  of  the  said  Samuel  Hartshorne,  deceased,  then  the 
said  bond,  or  writing  obligatory,  as  well  as  the  said  deed 
and  indenture  of  mortgage,  be  considered  as  null  and 
void :  and  in  case  a  part  only  of  the  said  children  shall 
release  and  discharge  the  said  John  B.  Eeeler  from  his 
liability  at  the  time  the  said  share  becomes  due  as  afore- 
said, then  the  said  bond,  and  writing  obligatory,  and  deed, 
or  indenture  of  mortgage,  shall  be  considered  binding 
until  they  shall  release,  as  before  described.  And  when 
all  the  said  children  shall  have  relesed  as  aforesaid,  then 
the  said  bond,  and  writing  obligatory,  and  deed,  or  in- 
denture of  mortgage,  is  to  be  given  up  to  the  said  John 
B.  Eeeler." 

It  is  useless  to  speculate  as  to  the  motives  which  in- 
duced these  parties  to  exchange  these  papers.  The  bond 
and  mortgage  were  evidently  nothing  more  than  a  mere 
indemnity  to  WUUam  Keeler  against  any  loss  on  account 
of  any  legal  responsibility  which  rested  upon  him  in  con- 
sequence of  his  joint  action  with  his  co-guardian.  This  is 
the  true  legal  construction  of  the  papers,  and  they  can  be 
regarded  in  no  other  light.  They  cannot,  I  think,  be  re- 
garded, as  was  contended  on  the  argument,  as  an  acknow- 
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ledgment  on  the  part  of  the  complainant  that  he  had  re- 
ceived all  the  money,  and  as  conclusive  evidence  that  it 
v^as  all  in  his  hands.  The  complainant  obligated  himself 
to  pay  to  the  wards  all  the  money  he  received.  He  was 
boand  to  do  nothing  more.  If  anything  came  to  the 
bands  of  WilUam  Keeler^  he  was  bound  to  account  for  it. 
That  is  all  the  bill  claims.  Whatever  money  William  Kee- 
ler  received,  the  defendants  must  account  for.  If  they  un- 
dertake to  show  that  their  testator  paid  it  to  the  com- 
plainant, these  papers  may  help  the  evidence  by  which 
they  undertake  ^  show  such  payment ;  but,  of  them- 
selves, they  are  no  bar  to  the  claim  set  up  by  this  bill. 

The  cause  must  stand  over  for  parties,  if  the  complain- 
ant desires  to  take  an  order  to  amend  his  bill. 


John  Sktdsr  and  David  Smith,  executors,  vs.  William 

P.  Warbassb  and  others. 

A  legacy  given  in  lieu  of  dower  is  not  safficient  to  charge  the  legacy  upon  the 
land,  but  it  has  some  weight  in  looking  for  the  intestation  of  the  testator  in 
that  particular. 

Where  the  legacy  given  is  the  sole  consideration  for  the  right  of  dower,  it 
raises  an  equity  to  have  that  consideration  paid  out  of  the  estate,  and  is  some 
evidence  the  testator  so  intended,  unless  he  has  made  a  disposition  of  his 
estate  not  consistent  with  such  intention. 

If  the  general  tenor  of  the  will  favors  that  intention,  the  court  should  enforce 
the  equity. 

It  is  an  important  consideration,  in  looking  for  intention,  that  the  personal  es- 
tate was  inconsiderable  in  amount,  and  not  sufficient  to  pay  debts. 

It  is  another  consideration,  that  if  it  was  not  a  charge,  and  the  widow  should 
on  that  account  be  driven  to  elect  her  dower,  it  would  disconcert  the  salu- 
tary amngement  which  the  testator  had  made  in  the  disposition  of  his  pro- 
perty. 

It  is  another  consideration,  that  the  legacy  was  but  a  fair  equivalent  for  the 
widow's  dower  in  her  husband's  land. 

In  searching  for  the  intention  of  the  testator,  we  are  not  confined  to  the  will 
itself^  but  may  look  at  the  sitoation  of  the  property  disposed  o^  and  the  per- 
sona taking  it. 
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The  considerations,  taken  togetheri  that  the  legacj  is  given  in  lien  of  dower, 
and  is  the  only  coDsideration  fur  its  relinquishment ;  that  such  relinqoisfa- 
meiit  is  necessary  in  order  to  enable  the  executors  to  carry  oat  the  will,  aod 
secure  a  cherished  object  of  the  testator;  that  there  was  no  personal  estate 
to  pay  the  legacy,  and  that  the  legacy  is  but  an  equivalent  for  the  widow's 
legal  right  in  the  laud,  are  sufficient  considerations  for  the  conclusion  that 
the  testator  intended  his  whole  estate  should  be  bound  for  the  legacy. 

The  testator,  after  giving  a  legacy  of  $1500  to  his  wife,  in  lieu  of  dower,  ami 
making  no  other  gift  or  devise  of  real  estate,  orders  and  directs  all  his  estate, 
real  and  personal,  to  be  sold,  ajul  after  aatigfying  and  diacharging  all  ekarget 
and  lawful  claimt  upon  the  fame,  the  net  balance  to  be  diipoted  of,  &c  Thi« 
makes  the  legacy  a  charge  upon  the  whole  estate. 

The  testator  o^ve  fifteen  hundred  to  his  wife,  omitting  the  word  doiian.  The 
court  will  correct  the  mistake,  and  supply  the  omia^n  with  the  appropriate 
word  to  signify  the  intention  of  the  testator. 

The  will  directed  the  executor  to  pay  the  legacy  in  one  year  after  testator's 
death.  The  executor  paid  the  legacy  out  of  his  own  funds.  He  may  reim- 
burse himself  out  of  the  estate. 

A  gift  of  a  legacy  by  a  creditor  to  his  debtor  does  not  operate  as  a  release,  or 
extinguishment,  of  the  debt  due  from  the  legatee,  when  the  secoritiet  of 
the  debt  remain  uncancelled,  and  the  intention  of  the  testator  to  annol  the 
debt  is  not  clear. 

At  the  testator's  death,  J.  ¥,  W.  was  largely  his  debtor,  and  was  insolvent.  By 
the  will,  he  is  left  residuary  legatee  to  one-fourth  of  the  estate.  He  died 
after  the  testator,  and  his  children  claim  his  residuary  share.  Held,  the  exe- 
cutors might  deduct  the  debts  due  from  J.  F.  W.  to  testator. 


Mc  Carter,  Shipmarij  Whelpky,  and  J.  P.  Bradley ,  for 
complainants. 

A,  0,  Zahriskie  and  J.]W.  MiUer,  for  defendants. 

The  Chancellor.  This  is  a  bill,  filed  by  the  executors  of 
the  will  of  Edward  D.  Warbasse,  deceased,  to  settle  their 
accounts  in  this  court,  and  for  directions  as  to  the  distri- 
bution  of  the  estate  in  their  hands.  The  most  important 
question  arises  in  regard  to  the  legacy  to  the  wife  of  the 
testator — whether  it  is  a  charge  upon  the  land  ? 

The  will  directs,  in  the  first  place,  the  payment  of  all 
debts  out  of  the  estate,  as  soon  as  conveniently  can  be 
after  the  testator's  decease.  It  then  proceeds  as  follows : 
*'  Item.  I  give  and  devise  to  my  beloved  wifeBachael  the 
sum  of  one  thousand  five  hundred  to  be  In  lieu  of  her 
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dower  at  law  in  mj  estate  real  and  personal,  and  to  be 
paid  to  her  by  my  executors  in  one  year  after  the  decease 
of  my  father  Joseph  Warbasse,  or  her  leaving  the  pre- 
mises where  we  now  dwell  as  her  place  of  residence  which 
ever  shall  first  happeu.  I  also  give  and  bequeath  to  my 
said  wife  Eachael  the  use  and  possession  of  the  whole  of 
my  personal  property  not  necessary  for  the  payment  of 
my  debts  and  funeral  expenses,  which  are  first  to  be  paid 
therefrom,  and  my  real  estate  during  the  lifetime  of  my 
&ther,  the  said  Joseph  Warbasse,  upon  the  condition  that 
she  allow  and  provide  for  him  a  good  and  comfortable 
support  and  maintenance  in  food,  clothing,  washing,  and 
lodging,  with  the  use  of  the  room  he  has  heretofore  occu- 
pied in  the  dwelling  house  on  the  premises,  and  also  that 
she  occupy  and  have  the  care  and  oversight  of  the  same 
herself^  or  for  such  time  as  she  may  choose  to  remain  and 
take  charge  of  the  same  after  my  decease. 

Item.  It  is  my  will  that  so  much  of  my  personal  pro- 
perty as  may  be  required  for  the  payment  of  debts  and 
expenses  be  sold  by  my  executors  as  soon  as  convenieflt 
after  my  decease,  and  the  residue  whenever  my  wife  shall 
elect  to  abandon  the  possession  thereof  with  the  premises 
where  we  now  dwell. 

Item.  Whenever  my  said  wife  shall  elect  to  give  up  the 
occupancy  of  the  form  and  premises  whereon  we  now  live, 
it  is  my  will  and  request,  that  my  brother  in  law,  John 
Snyder,  occupy  the  same  and  provide  for  my  said  fiither 
as  above  specified,  and  I  hereby  give  and  devise  to  him 
the  use  and  occupation  of  my  said  farm  and  real  estate, 
during  the  lifetime  of  my  said  fether,  upon  the  condition 
that  he  take  care  of  and  provide  for  him  as  above  speci- 
fied. 

•Item.  After  the  decease  of  my  said  father,  Joseph  War- 
basse, it  is  my  will,  and  I  do  order  and  direct  that  all  my 
estate  real  and  personal  be  sold  for  the  best  price  the  same 
will  command  upon  the  usual  terms  of  selling  like  pro- 
perty, and  after  satisfying  and  discharging  all  charges  and 
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lawful  claims  apon  the  same,  the  net  balance  to  be  dis- 
posed of  as  follows." 

The  testator  then  gives  to  Martha  Clark  two  hundred 
dollars  out  of  the  ^^net  balance'*  of  his  estate.  He  then 
gives  "oZi  the  residue  of  the  net  balance''  of  his  estate  to  his 
brother  and  sisters  and  their  children. 

I  think  it  is  very  clear  that  it  was  the  intention  of  the 
testator,  that  the  legacy  of  fifteen  hundred  dollars  to  his 
wife  should  be  paid  at  all  events,  and  that  he  charged  it 
upon  his  whole  estate.  Taking  the  whole  will  together, 
the  impression  made  upon  the  mind  of  a  cursory  reader 
is  that  such  was  the  testator's  intention,  and  a  more  care- 
ful examination  into  the  particulars  of  the  will  strength- 
ens such  impression. 

The  legacy  of  ^^1500  is  given  to  his  wife  m  lieu  ofdaw&r. 
This,  of  itself,  is  not  sufficient  to  charge  the  legacy  upon 
the  land,  but  it  has  some  weight  in  looking  for  the  inten- 
tion of  the  testator.  In  the  case  of  Paxson  v.  Poits's  ad- 
ministrators (2  (t.  C.  B.  313),  no  consideration  was  given 
to  this  circumstance,  because  the  legacy  given  to  the  wife 
was  coupled  with  a  devise  of  real  estate.  The  Chancellor 
properly  remarks,  that  although  the  legacy  may  fail,  the 
court  cannot  say  but  that  the  value  of  the  house  and  lot 
which  is  devised  is  not  equal  in  value  to  the  wife's  dower 
at  common  law  in  the  whole  premises  of  which  her  hus- 
band died  seized.  Here  the  testator  gives  his  wife  the 
legacy  of  $1500,  as  the  sole  consideration  for  her  right  of 
dower  in  his  estate ;  and  it  was  the  only  provision  he 
made  for  her  in  lieu  of  that  right.  This  raises  an  equity 
to  have  that  consideration  paid  out  of  the  estate,  and  is 
some  evidence  that  the  testator  so  intended  it,  unless  he 
has  made  a  disposition  of  it  not  consistent  with  such  in- 
tention. In  other  words,  if  the  general  tenor  of  the  will 
favors  that  intention,  the  court  should  enforce  the  equity. 
In  connection  with  this,  it  is  an  important  consideration 
that  the  personal  estate  of  the  testator  was  inconsiderable 
ip  amouat — not  sufficient  to  pay  his  debts.    If  this  legacy 
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is  not  a  charge  upon  the  land,  then  the  testator  made  no 
provision  for  his  wife.    It  is  said  it  was  optional  with 
herself  whether  to  take  the  legacy  or  her  dower.    This  is 
true.    Bat  the  testator  intended  her  to  take  it,  and  her 
refusal  to  do  so  would  have  defeated  a  cherished  object  of 
the  testator  as  to  a  provision  which  he  had  made  for  his 
father.     The  very  fact,  that  it  was  at  her  option  to  take 
the  provision,  or  not,  strengthens  the  argument,  that  the 
intention  of  the  testator  was  that  it  should  be  paid.    If 
it  was  a  charge  upon  the  land,  it  enabled  the  executors  to 
carry  out  the  whole  will  of  the  testator.    If  it  was  not, 
and  the  widow  was  driven  to  her  legal  right,  it  discon- 
certed the  salutary  arrangement  which  the  testator  had 
made  in  the  disposition  of  his  property. 

Again.   The  legacy  was  but  a  fair  equivalent  for  the 
widow's  legal  right  of  dower  in  the  land  of  which  her 
husband  died  seized.     This  appears  from  the  price  at 
which  the  real  estate  of  the  testator  was  sold.    In  search- 
ing for  the  intention  of  the  testator,  we  are  not  confined 
to  the  will  itself,  but  may  look  at  the  situation  of  the  pro- 
perty disposed  of,  and  the  persons  taking  it.     Van  Winkle 
V.  Van  Houten  et  aL  (2  G.  C.  H.  186)  and  cases  there  cited. 
The  considerations  mentioned,  of  themselves,  would  have 
induced  me  to  declare  the  legacy  a  charge  upon  the  laud. 
That  the  legacy  is  given  in  lieu  of  dower,  and  is  the  only 
consideration  for  its  relinquishment ;  that  such  relinquish- 
ment was  necessary  in  order  to  enable  the  executors  to 
carry  the  will  into  effect,  and  to  secure  a  cherished  object 
of  the  testator,  marked  out  in  his  will ;  that  there  was  no 
personal  estate  to  pay  the  legacy,  and  that  the  legacy  was 
but  an  equivalent  for  the  widow's  legal  right  in  the  land, 
are  sufficient  consideratons  to  satisfy  the  court  that  it 
WAS  the  testator's  intention  that  his  whole  estate  should 
be  bound  for  the  legacy. 

In  addition  to  the  particulars  referred  to,  there  is  an- 
other clause  in  the  will  which  places  the  intention  of  the 
testator  beyond  all  doubt.    It  makes  the  matter  so  clear 
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to  my  own  mind,  that  I  should  have  satLafied  myself  by  a 
mere  reference  to  it,  as  the  evidence  of  the  testator's  in- 
tention to  make  the  legacy  a  charge  upon  the  land,  had  it 
not  have  been  for  the  earnestness  and  ingenuity  which 
the  eminent  counsel  concerned  manifested  in  denying 
such  an  inference. 

After  giving  this  legacy,  and  making  no  other  gift,  nor 
any  devise  of  real  estate,  the  testator  orders  and  directs 
all  his  estate,  real  and  personal,  to  be  sold,  and  afUr  satis- 
fying  and  discharging  all  charges  and  lawful  clams  t^xm  tht 
samCy  the  net  balance  to  be  disposed  of,  &c.  We  have  here 
the  real  estate  converted  into  personal,  both  blended  to- 
gether, making  one  common  fund — ^that  common  fiind 
expressly  made  chargeable  to  satisfy  and  discharge  all 
charges  and  lawful  claims  upon  it,  and  then  only  the  net 
balance  disposed  of.  The  testator  could  only  have  made 
his  intention  clearer  by  express  language — "  I  charge  my 
land  with  the  payment  of  the  legacy  and  all  my  debts." 

The  blending  the  real  and  personal  estate  together,  and 
making  of  them  one  common  fund,  is  an  evidence  of  the 
intention  of  the  testator  to  make  his  real  estate  equally 
chargeable  with  his  debts  and  legacies  as  the  personal 
Adams  and  others  v.  Bracket^  ezecuior,  5  Metoalf  282 ;  TYaey 
V.  Tracyy  15  Barb.  505,  and  cases  cited.  Here  is  the  whole 
estate  embraced  in  the  residuary  clause,  with  nothing  else 
to  be  taken  of  the  real  estate  to  constitute  a  residue  ex- 
cept this  legacy  of  91500.  This  is  to  be  taken  as  some 
evidence  of  the  intention  of  the  testator.  Van  Winkle  v. 
Van  Winkle,  2  G.  C.  R.  173;  Lewis  v.  IkirUng,  IGHoward 
U.  S.  1. 

In  addition,  we  have  the  declaration  of  the  testator  that 
this  common  fund  shall  satisfy  all  charges  and  lawfnl 
claims  upon  it.  This  fund  was  constituted  of  the  per- 
sonal, as  well  as  the  real  estate.  The  personal  was  the 
primary  fund  to  pay  the  legacy.  It  was  combined  with 
the  real,  and  together  they  were  made,  by  the  testator,  a 
common  fand  to  satisfy  all  charges  and  I^al  claims  upon 
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either  of  them.  If  the  testator  did  not  mean  this  com- 
mon fund  to  pay  the  legacy,  then  he  meant  nothing  by 
this  clause.  He  had  directed  his  executors  to  pay  his 
debts  as  the  first  thing,  and  to  pay  them  as  soon  as  they 
conveniently  could  after  his  death,  and  for  that  purpose 
to  sell  his  personal  property.  The  legacy  he  directed  to 
be  paid  in  one  year  after  the  decease  of  his  father,  or  in 
one  year  after  his  wife  left  the  premises,  which  had  been 
devised  to  her  for  life,  if  she  occupied  them  fulfilling  cer- 
tain conditions  which  the  testator  had  imposed.  When 
the  testator  inserted  the  clause  we  are  considering,  it  is 
reasonable  to  suppose,  if  he  had  anything  on  his  mind,  it 
was  this  legacy ;  for,  according  to  the  provisions  of  his 
will,  and  the  disposition  he  had  made  of  his  whole  estate, 
he  could  hardly  suppose  there  was  anything  else  which 
remained  to  be  satisfied  out  of  the  common  fund.  When 
he  declared,  therefore,  that  this  fund  should  satisfy  and 
discharge  all  charges  and  lawful  claims  upon  it,  it  was  his 
intention  that  this  legacy  should  be  satisfied  out  of  it. 
The  legacy  of  $1500  is  a  charge  upon  the  land,  and  the 
land  must  make  good  any  deficiency  in  the  personal  estate 
to  pay  it. 

In  the  will,  the  word  dollars  was  omitted  after  the  words 
^^ fifteen  hundred*^  This  is  a  mistake  of  the  scrivener. 
The  intention  of  the  testator  is  apparent  upon  the  face  of 
the  will,  and  the  omission  may  be  supplied  by  a  proper 
construction  of  its  terms.  The  court  has  jurisdiction  to 
correct  the  mistake,  and  supply  the  omission  with  the 
appropriate  word  to  signify  the  intention  of  the  testator. 
1  ^(yry's  Eq.  Jar.  §  179. 

It  is  insisted  that  John  Snyder,  one  of  the  complain- 
ants, assumed  the  payment  of  this  legacy,  and  that,  by  an 
agreement  he  made  with  the  widow,  he  discharged  the 
estate  of  its  payment.  It  is  further  insisted  that  he  actu- 
ally paid  the  legacy,  and  that  where  an  executor  elects  to 
pay  a  legacy,  before  ascertaining  whether  the  personal 
estate  is  sufficient  to  pay  it,  the  legacy  being  once  dis- 

VoL.  ni.  2  R 
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charged,  the  ezecator  cannot  resort  to  the  real  estate  to 
reimburse  himself,  although,  by  the  will,  the  legacy  is 
made  a  charge  on  the  real  estate.  The  ezecntors  were 
directed,  by  the  will,  to  pay  the  legacy  in  one  year  after 
the  decease  of  the  testator's  &ther,  or  the  widow's  leaving 
the  premises.  John  Snyder,  one  of  the  executors,  paid 
the  legacy  at  the  expiration  of  one  year  after  the  widow 
left  the  premises.  At  the  time,  he  had  no  funds  in  hand 
for  the  purpose.  He  did  but  anticipate  the  funds  which, 
by  the  directions  of  the  will,  he  was  to  receive.  The  fond 
which  was  made  liable  for  this  legacy  is  now  in  his  hands 
for  distribution.  The  objection  amounts  to  this  only — 
that  the  executor  ought  not  to  be  permitted  to  reimburse 
himself,  because  he  anticipated  the  time  when,  by  law,  he 
could  have  been  compelled  to  pay  the  legacy.  There  cer- 
tainly is  nothing  in  the  objection. 

Did  John  Snyder  make  any  agreement  with  the  widow 
which,  in  equity,  discharges  the  estate  from  the  payment 
of  this  legacy  ? 

On  the  28th  of  February,  1846,  John  Snyder  and  Ra- 
chael  Warbasse,  the  widow,  entered  into  an  agreement 
under  seal.  This  agreement  sets  out  the  provisions  of 
the  will  relating  to  the  terms  upon  which  the  widow  was 
to  enjoy  the  use  of  the  real  and  personal  estate,  and  the 
fact  of  her  possession  under  the  will.  Rachael  Warbasse 
agrees  to  deliver  up  to  John  Snyder  all  her  right  to  the 
use  of  the  said  real  estate  and  personal  property,  upon 
condition  that  said  Snyder,  as  one  of  the  executors  of  the 
said  will,  should  deliver  to  said  Rachael  all  of  the  goods, 
wares,  household  articles,  and  stock  that  the  said  Rachael 
took  to  her  deceased  husband  at  their  marriage,  or  its 
equivalent  in  value,  the  same  to  be  and  remain  her  own 
individual  property  free  from  all  claim  of  creditors  and 
legatees  under  the  will.  Upon  the  delivery  of  said  pro- 
perty to  her,  said  Rachael  agreed  to  deliver  to  said  Snyder 
her  right  to  the  use  of  the  said  real  estate  and  the  balance 
of  the  personal  not  before  specified.  On  the  first  of  April 
following,  which  was  1846,  the  widow  delivered  up  the 
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fiirm  to  Siiyder,  and  he  gave  her  the  personal  property, 
as  a>greed  between  them.  The  value  of  this  personal  pro- 
perty amounted  to  about  $175.  At  the  foot  of  the  above 
agreement,  and  of  the  same  date,  is  another  agreement, 
signed  and  sealed,  respectively,  by  the  said  Snyder  and 
Bachael,  to  the  elFeet,  that  the  first  agreement  should  in 
nowise  be  taken  as  aflecting  or  impairing  the  right  of  the 
said  Bachael  to  her  legacy  under  the  will,  which  she 
thereby  accepts  in  lieu  of  dower,  and  which  is  to  be  paid 
her,  according  to  said  will,  one  year  after  she  delivers  up 
possession  of  the  farm,  and  which  the  said  Snyder  thereby 
agrees  to  pay  to  her  or  her  lawful  representatives. 

This  agreement  does  not,  in  any  way,  relieve  the  estate 
from  the  payment  of  the  legacy,  nor  is  there  any  equity 
arising  under  that  agreement  which  should  relieve  the 
estate  from  the  payment  of  the  legacy,  and  transfer  the 
burthen  to  John  Snyder.  It  is  said  that  Snyder  acted  in 
violation  of  his  trust  and  to  the  prejudice  of  the  estate, 
and  that  he  derived,  under  that  agreement,  a  valuable 
consideration  equivalent  to  the  legacy.  If  this  is  so,  then 
equity  will  hold  him  accountable;  for,  as  trustee,  he 
must  account  to  his  cestui  que  trust  for  all  benefits  or  pro- 
fits which  he  may  have  derived  from  any  speculation  in 
the  trust  property.  What  consideration  did  he  derive  from 
Bachael  Warbasse  ?  She  gave  him  possession  of  the  farm. 
But  this  was  in  accordance  with  the  will  of  the  testator. 
The  testator  declared,  that  if  his  wife  should  elect  to  give 
up  the  occupancy  of  the  farm,  it  was  his  will  and  request 
that  his  brother  in  law,  John  Snyder,  should  occupy  the 
same,  and  provide  for  his  father.  The  consideration, 
which  John  Snyder  gave  for  the  possession  of  the  farm, 
was  the  support  of  the  testator's  &ther  while  he  lived. 
This  was  the  consideration  named  by  the  testator,  and 
there  is  no  allegation  that  the  duty  was  not  faithfully  per- 
formed by  John  Snyder.  It  is  said  that  the  estate  was  pre- 
judiced in  this  way.  If  the  widow  had  continued  in  pos- 
session of  the  &rm,  then  the  legacy  of  1^1500  would  not 
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have  been  payable  until  the  25th  of  Febniary,  1854,  one 
year  after  the  testator's  father's  death.  But  if  she  left  the 
farm,  then  the  legacy  was  to  be  payable  one  year  after 
she  left  it  She  left  it,  under  the  agreement,  on  the  first  of 
April,  1847,  and  thereby  the  legacy  became  payable  on 
the  first  of  April,  1848.  It  is  said,  therefore,  that  in  con- 
sequence of  the  agreement  which  John  Snyder  made 
with  Rachael  Warbasse,  the  estate  is  compelled  to  pay  in- 
terest on  the  legacy  from  the  first  of  April,  1848,  to  the 
twenty-fifth  of  February,  1854.  This  is  true.  And  if  it 
had  Veen  shown  that  John  Snyder  induced  Rachael  War- 
basse  to  make  the  agreement  with  a  view  to  his  own  ad- 
vantage, there  might  be  some  propriety  in  charging  John 
Snyder  with  this  interest.  But  there  is  no  evidence  that 
the  agreement  was  the  result  of  any  solicitation  on  the 
part  of  John  Snyder,  unless  such  an  inference  could  be 
drawn  from  the  fact,  which  appears  in  the  agreement, 
that  Snyder  agreed  to  give  her  absolutely  certain  personal 
property,  which,  by  the  will,  she  was  only  entitled  to  the 
use  of  while  she  continued  in  possession  of  the  farm. 
Any  inference  prejudicial  to  the  complainant,  Snyder, 
which  might  be  drawn  from  the  fact  alluded  to,  is  rebut- 
ted by  an  agreement,  or  release,  executed  by  all  the  per- 
sons, except  one,  interested  in  the  residuary  estate  under 
the  will.  This  agreement  bears  the  same  date  of  the 
agreement  between  Snyder  and  Rachael  Warbasse.  It  re- 
cites the  provisions  of  the  will  in  reference  to  the  farm, 
and  uses  this  language :  "  the  said  tcidow  being  now  desirous 
to  leave  and  alxmdon  the  property,''  It  then  declares  that  the 
said  parties  thereto,  "  for  the  consideration  of  one  dollar, 
do  bargain,  sell,  release,  and  quit-claim  unto  the  said  Ra- 
chael Warbasse,  &c.,  all  their  right,  title,  and  interest 
whatever  of,  in,  and  to  the  articles  mentioned  in  the  fol- 
lowing list,  or  inventory."  Then  follows  an  inventory  of 
the  same  property,  of  which  John  Snyder  had  agreed  to 
guaranty  the  right  and  possession  to  the  said  Rachael, 
under  the  agreement  before  referred  to. 
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It  18  a  fair  inference,  to  be  dedaced  from  these  agree- 
ments, and  from  the  facts  connected  with  them,  that  the 
agreement  between  Snyder  and  the  widow  was  a  part  of  a 
family  arrangement,  to  which  they  all  assented,  in  order 
the  better  to  carry  out  the  wishes  of  the  testator  in  pro- 
viding for  a  proper  support  of  his  father  during  his  life.  I 
think  the  will  of  the  testator  is  faithfully  carried  out  by 
paying  this  legacy,  and  the  interest  which  John  Snyder  has 
paid  upon  it,  out  of  the  funds  in  the  hands  of  the  executors. 

These  views  dispose  of  another  point  made  by  the  de- 
fendants. They  insist  that  the  executors  should  be  charged 
with  the  personal  property  which  John  Snyder  gave  up 
to  the  widow.  Those,  of  the  residuary  legatees,  who  exe- 
cuted the  release  of  that  property  to  the  widow,  have  cer- 
tainly no  claim  upon  the  executors  to  account  for  it.  The 
children  of  James  Warbasse  did  not  join  in  the  release. 
The  complainants  must  account  to  them  for  one-fifth  of  the 
value  of  the  property. 

There  remains  but  one  other  question  of  controversy 
between  the  parties.  At  the  testator's  death,  James  F. 
Warbasse  was  largely  indebted  to  the  estate.  He  was  in- 
solvent, and  the  debts  could  not  be  collected  by  the  ex- 
ecutors. By  the  will,  he  is  a  residuary  legatee,  and  entitled 
to  one-fifth  of  the  residuary  estate.  He  has  died  since  the 
testator,  and  his  children  represent  him  in  this  suit.  Tlie 
complainants  claim  the  right  to  deduct,  from  the  distribu- 
tive share  to  which  James  F.  Warbasse's  children  are  en- 
titled under  the  will,  the  debt  due  from  their  father  to 
the  testator. 

A  gift  of  a  legacy  by  a  creditor  to  his  debtor  does  not 
operate  as  a  release  or  extinguishment  of  the  debt  due 
from  the  legatee,  when  the  securities  of  the  debt  remain 
uncancelled,  and  the  intention  of  the  testator  to  annul 
the  debt  is  not  clear.  2  Boper  on  Legacies  62  to  66.  In 
WUmot  V.  Woodhouse  (4  B.  C.  C.  B.  230),  the  Lord  Clmu 
cellor  says — "  a  gift  of  a  legacy  may  certainly  be  so  framed 
as  to  be  a  release  of  a  demand,  but  it  must  be  clear.''   And 
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see,  also,  Clark  v.  BogarduSj  12  Werui.  69;   WiUiamsY. 
Crary,  6  Cow.  868 ;  4  Wend.  449. 

In  the  distribution,  may  the  executors  deduct  from  the 
share  of  the  children  of  James  F.  Warbasse  the  amount 
of  the  debt  which  he  owed  the  estate  at  the  testator's 
death?  In  Jeffs  v.  Wood  (2  P.  W.  128),  Wood  sued  Jeflfe, 
as  the  executor  of  his  father,  in  the  spiritual  court,  to  se- 
cure a  legacy  of  £600.  Jeffs^  the  executor,  then  brought 
hifi  bill,  in  the  Court  of  Chancery,  against  Wood^  and  he, 
becoming  a  bankrupt  against  the  assignees  under  the  com- 
niiHBion,  to  have  an  allowance  made  him  out  of  the  leg- 
acy for  the  money  which  Wood  owed  to  the  testator.  The 
assignees  brought  a  cross-bill  for  the  legacy.  The  vxaster 
of  the  rolls  decreed  the  allowance,  and  made  these  re- 
marks :  "  Now,  in  the  present  case,  the  defendants',  the 
legatees,  demand  is  in  respect  of  the  testator's  assets, 
without  which  the  executor  is  not  liable :  and  it  is  very 
just  and  equitable  for  the  executor  to  say,  that  the  defend- 
ant, the  legatee,  has  so  much  of  the  assets  already  in  his 
own  hands,  and  consequently  is  satisfied  pro  ianto;  and 
forasmuch  as  it  is  probable  the  spiritual  court  will  not  al- 
low of  this  discount,  therefore  the  suit  here  is  very  pro- 
per, in  order  to  have  such  an  allowance.  So  that  if  the 
legatee  himself  had  brought  this  bill  for  his  legacy,  it 
had  been  very  proper  for  the  executor  to  have  insisted 
that  the  legatee,  owing  so  much  to  the  testator,  and  hav- 
ing already  so  much  in  his  hands  of  the  testator's  assets, 
was  consequently  paid  so  far."  In  Banldng  v.  Barnard  and 
others  (5  Mad.  R.  28),  a  legacy  of  £1000  had  been  left  to 
the  wife  of  John  Ansley,  who  was  largely  indebted  to  the 
testatrix.  John  Ansley  became  a  bankrupt,  and  his  wife 
afterwards  died  without  having  asserted  any  claim  in  re- 
spect to  this  legacy.  The  assignees  of  J.  A.  brought  suit 
for  the  legacy.  It  was  held  that  the  executors  of  the  tes- 
tatrix were  entitled  to  retain  the  legacy  in  part  discharge 
of  the  debt  due  to  the  testatrix.  The  Vice  Cltancellar  said, 
if  there  had  been  no  bankruptcy,  the  executors  might 
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have  retained  the  legacy,  and  that  the  assignees  could 
only  stand  in  the  situation  of  the  bankrupt ;  that  it  was 
clear  that,  as  against  the  husband,  the  executors  of  the 
testatrix  would  have  had  a  right  to  satisfy  the  legacy  by 
writing  off  so  much  of  the  debt  due  from  the  husband  to 
the  estate  of  the  testatrix.  In  Hichards  v.  lUchards  and 
others  (4  Ung.  Cm.  Ezch.  Rep.  219 ;  9  Frice  280,)  it  was 
held,  that  a  legatee  having  become  a  bankrupt  since  the 
death  of  the  testator,  and  a  larger  sum  of  money  being 
due  from  him  to  the  estate,  his  assignees  were  held  not 
entitled  to  take  any  part  of  the  personal  estate  bequeathed 
to  the  legatee.  The  case  of  Courienay  v.  Williams  (25 
Eng.  Ch.  JZ.,  3  Hare  539,)  affirms  the  same  principle  in 
its  broadest  application.  It  was  there  held  that  the  execu- 
tor might  retain  so  much  of  the  legdcy  as  was  sufficient 
to  satisfy  a  debt  due  from  the  legatee  to  the  testator  at 
the  time  of  his  death,  although  the  remedy  of  such  debt 
was,  at  the  time  of  the  death  of  the  testator,  barred  by 
the  statute  of  limitations.  See,  also,  1  Boper  on  Legacies 
608.  I  find  nothing  in  the  authorities  (2  Story's  R.  §  1431, 
Qreen  v.  Darling ;  5  Mason's,  201 ;  How  v.  Wood,  2  Sum- 
ner 409;  Gordon  v.  Lewis  633),  cited  by  the  defendants* 
counsel,  conflicting  with  the  other  authorites  to  which  I 
have  referred.  The  executors  are  entitled  to  make  the  de- 
duction in  the  distribution  of  the  assets  in  their  hands. 
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Caroline  Holcomb,  by  her  guardian,  V3.  John  Coryell 
and  others,  executors  of  John  Holcomb. 

Where  a  testator,  by  his  will,  creates  a  trust  faod,  and  makes  his  three  execo- 
tors  trastees— and  directs  them,  or  the  sanrivors  or  sarvivor  of  tbemt  to 
purchase  real  estate  for  the  creation  of  the  fund — the  purchase  can  be  made 
only  by  the  joint  consent  of  the  executors.  The  will  imposes  the  duty  npoo 
the  executors,  and  the  survivors  or  sarvivor  of  them,  and  not  upon  a  ma- 
jority of  them. 

The  ordinary  functions  incident  to  the  offipe  of  executors  may  be  exercised  by 
one  of  several  appointed  executors,  although  the  others  renounce ;  vet,  at 
common  law,  where  a  power  is  given,  by  will,  to  executors  to  sell  land,  and 
one  of  them  refuses  the  trust,  the  others  cannot  sell. 

A  trustee  cannot,  at  the  same  time,  be  seller  and  purchaser.  It  is  inoonsiftent 
with  the  faithful  execution  of  his  trust. 

The  will  authorizes  the  executors  to  invest  in  productive  real  estate.  A  vscaot 
lot,  which  is  good  for  nothing,  but  for  the  use  of  its  soil  in  making  bricki, 
is  not  productive  real  estate. 

The  will  authorizes  the  executors  to  invest  in  productive  real  esttf  e  in  the  dit^ 
cretum  of  the  executors.  The  trust  \a  for  the  benefit  of  an  infant.  Tbe  in- 
fant may  question  the  discretion  which  the  executors  have  exercised,  sod 
appeal  to  a  court  of  equity  to  determine  whether  it  has  been  exerciwd 
soundly  and  honestly.  An  executor  or  trustee  cannot  have  a  power  ooo- 
ferred  upon  them  not  in  some  measure  subject  to  the  control  of  a  court  of 
equity.  If  a  testator  declares  that  the  executor  shall  not  be  subject  to  tbe 
control  of  this  court,  the  court  would  disregard  such  a  provision  in  the  will 
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It  is  the  law  which  give*  to  the  testator  the  power  of  disposiog  of  his  property 
by  will,  and  the  execatioo  of  that  will  must  be  sabmitted  to  the  law.  It 
cannot  be  taken  oat  of  its  control  by  the  caprice  of  the  testator. 

A  ee^ui  que  Unui  has  a  right  to  have  the  discretion  confided  to  the  execntors 
exercised  in  a  proper,  reasonable,  and  honest  manner,  and  the  court  cannot 
be  deprived  of  its  jurisdiction  to  see  that  the  rights  of  the  eettui  que  trust 
are  maintained  and  respected. 

Where  an  account  is  objected  to,  the  party  excepting  must  specify  the  par- 
ticular  items  to  which  he  excepts.  He  cannot,  by  a  general  exception,  im- 
pose the  duty  upon  the  court  of  eicamining  every  item  in  the  account  to  as- 
certain its  correctness. 

Where  executors  are  obliged  to  foreclose  a  mortgage,  they  may  buy  in  the 
property  for  the  benefit  of  the  estate,  if  it  is  struck  off  at  a  price  insofll- 
cient  to  satisfy  the  mortgage  debt,  provided  they  act  in  good  faith  to  pro- 
tect the  estate. 

When  the  will  directs  the  executors  to  invest  the  residue  of  the  personal  pro- 
perty, with  the  interest  accruing  thereon,  in  good  productive  real  estate, 
at  their  discretion,  as  soon  after  the  testator's  decease  as  to  them  should  seem 
most  to  the  interest  of  the  estate,  it  is  the  duty  of  the  executors,  until  such 
investment  can  be  made,  to  keep  the  personal  estate  at  interest  upon  good 
security,  ^nd  they  must  be  charged  with  interest  after  allowing  them  a  rea- 
sonable time,  under  the  circumstances,  to  invest. 

Where  promissory  notes,  or  other  obligations,  not  properly  secured,  come 
into  the  hands  of  executors,  it  is  their  duty  to  collect  and  secure  them.  If 
they  fail  to  do  this,  and  the  debts  are  lost  through  their  negligence,  they 
must  be  charged  with  the  loss. 


The  bill  iu  this  case  was  filed  by  the  guardian  of  the 
infant,  Caroline  Holcomb,  against  the  executors  of  John 
Holcomb,  deceased,  for  an  account  of  the  estate,  which 
consisted  of  a  large  real  and  personal  property.  The  de- 
fendants answered,  and  accounted  before  a  master,  under 
a  decree  of  the  court,  with  directions.  Upon  the  coming 
in  of  the  master's  report,  exceptions  were  filed  by  the 
executors,  which  were  argued  by 

W.  Hoisted  and  J.  P.  Stockton^  for  exceptants. 

Peter  L  Clark  and  J.  F.  Pandolphj  contra. 

The  Chancbllor.  This  cause  is  before  the  court  upon 
exceptions  to  the  master's  report  The  questions  submit- 
ted are  involved  in  some  embarrassment  in  consequence 
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of  ooansel  having  brought  into  the  diacussion  matters 
which  properly  belong  to  the  equity  reserved.  In  dispoe- 
ing,  however,  of  the  exceptions,  I  will  give  my  opinion 
upon  the  principles  which  have  been  discussed,  and 
which  must  necessarily  be  determined  before  the  cause 
can  be  brought  to  its  final  termination.  In  the  opinion 
heretofore  given,  which  resulted  in  the  reference  to  the 
master,  which  has  given  rise  to  these  exceptions,  there 
were  certain  principles  settled,  which  have  a  bearing 
upon  the  present  issues,  and  to  which  it  may  be  well  to 
refer. 

It  was  determined  that,  by  the  will  of  the  testator,  it 
was  the  residue  of  the  personal  estate  remaining  in  the 
hands  of  the  executors,  after  the  payment  of  debts  and 
legacies,  that  they  were  to  invest  in  real  estate ;  that  such 
investments  were  to  be  made  in  productive  real  estate, 
and  that  vacant  lots  were  not  embraced  in  the  language 
of  the  will  as  such  productive  estate ;  that  the  improve- 
ments and  repairs  upon  the  real  estate  were  to  be  made 
out  of  the  rents  and  profits,  and  not  out  of  the  personal 
estate  of  the  testator.  The  application  of  these  principles 
is  involved  in  the  decision  of  the  exceptions. 

First  exception.  "  For  that  the  said  master,  by  his  re- 
port, has  charged  said  John  Coryell  with  the  rents  and 
issues  which  he  received,  or  might  have  received,  from 
the  grist  mill  property  and  two  brick  houses  in  York 
street,  in  Lambertville — whereas  the  said  John  Coryell 
ought  not  to  have  been  charged  with  the  same  at  all, 
either  according  to  the  terms  of  the  said  decretal  order 
or  the  principles  of  equity." 

The  objection  raised  by  this  exception  is  not  as  to  the 
amount  charged  for  the  rents  of  the  grist  mill,  but  as  to 
the  propriety  of  making  any  charge  ai  all  against  the  ex- 
ecutor for  those  rents.  And  yet  it  appears  to  me,  that  this 
exception  is  inconsistent  with  the  position  taken  before 
the  master,  in  reference  to  this  property.  It  was  conveyed 
to  the  executors,  by  one  of  them,  John  Coiyell.   It  has 
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been  occupied  ever  since.  It  was  tinder  the  superintend- 
ence  of  John  Coiyell,  and  there  is  no  allegation,  or  pre- 
tence^  that  the  rent  has  not  been  paid  by  the  tenants.  The 
position  was  taken  before  the  master,  and  by  the  coxinsel 
of  two  of  the  executors,  John  and  Alexander  Coryell,  on 
the  argnment  of  the  exceptions,  that  the  conveyances  of 
the  mill  property  and  the  two  brick  houses  to  the  execu- 
tors were  valid  conveyances ;  while,  on  behalf  of  the 
complainant,  it  was  contended  that  the  conveyances  were 
not  valid,  and  not  such  as  should  be  sanctioned  by  the 
court  The  master  very  properly  reported  that  he  did  not 
deciAe  this  question.  He  reported  the  &cts  connected 
with  the  conveyances,  and  made  a  statement  of  the  rents 
and  issues  which  the  properties  had  yielded  since  the 
date  of  the  conveyances  in  question.  He  properly  reports, 
that  whether  the  amount,  thus  ascertained  by  him,  is  to 
stand  as  a  charge  against  John  Coryell,  will  depend  upon 
the  decision  of  the  court  as  to  the  validity  of  the  contro- 
verted conveyances.  I  do  not  understand  on  what  grounds 
counsel  can  object  to  the  manner  in  which  these  charges 
have  been  made  by  the  master,  or  as  to  the  propriety  of 
taking  any  exception,  except  as  to  the  amotirU  charged  by 
the  master.  It  concludes  the  party  as  to  the  anunmiy  and 
nothing  else ;  and  as  to  that  amount,  it  is  not  disputed, 
and  no  exception  is  interposed  to  its  allowance. 

But,  on  behalf  of  the  complainant,  it  was  also  argued, 
that  these  conveyances  ought  not  to  be  sanctioned  by  the 
court.  The  question  does  not  properly  come  up  upon  the 
exceptions,  but  belongs  to  the  equity  reserved.  It  was, 
however,  fully  argued,  and  all  the  evidence  which  can 
elucidate  the  transaction  is  before  the  court.  As  the  liti- 
gation is  necessarily  a  protracted  one,  and  the  views  of 
this  court  mnD  upon  the  validity  of  these  conveyances 
may  &cilitate  the  parties  in  the  further  progress  of  the 
cause,  I  deem  it  for  the  interest  of  all  to  state  the  conclu- 
sion I  have  reached. 

The  will  of  the  testator  authorizes  his  executors,  or  the 
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survivors  or  survivor  of  them,  to  invest  all  the  residue  of 
his  personal  estate  with  whatever  interest  may  have  ao> 
crued  thereon,  after  paying  the  legacies  specified  in  the 
will,  in  good  productive  real  estate,  at  their  discretion,  as 
soon  after  his  decease  as  to  them,  or  the  survivors  or  sur- 
vivor of  them,  should  seem  most  to  the  interest  of  bis 
estate,  and  to  take  deeds  for  the  same  in  their  own  name 
or  names,  in  trust  for  the  benefit  of  the  lawful  child  or 
children  of  his  deceased  son  John,  or  the  survivor  of 
them. 

John  Coryell  was  the  owner,  in  fee,  of  the  two  hnck 
houses  and  the  grist  mill.  On  the  25th  of  Septeifber, 
1863,  he  conveyed  to  himself  and  his  co-executors,  upon 
the  trust  named  in  the  will,  the  two  brick  houses,  for  the 
consideration  of  $3500 ;  and  on  the  day  following,  he 
conveyed  to  the  same  grantees,  upon  a  like  trust,  the 
grist  mill  property,  for  the  consideration  of  $14,000. 

I  cannot  sanction  these  conveyances,  for  the  following 
reasons : 

First,  They  were  both  made  without  the  consent  or 
co-operation  of  Asher  Reading,  one  of  the  executors; 
and  one  of  them,  to  wit,  Ihat  of  the  grist  mill,  was  made 
notwithstanding  his  express  dissent  and  disapprobation. 
He  sa^^s,  that  John  Coryell  applied  to  him,  and  desired 
him  to  join  with  his  co-executors  in  the  purchase  of  the 
mill  property.  He  refused  to  do  so,  for  the  reason,  that 
he  did  not  consider  the  property  worth  the  price  asked 
for  it.  He  was  willing  that  the  property  should  be  pur- 
chased for  $10,000,  provided  John  Coryell  would  con- 
sent that  the  consideration  money  should  be  credited  on 
the  notes  and  mortgages  he  owed  the  estate,  and  which 
were  then  in  the  hands  of  Beading ;  but  Coryell  wonld 
not  consent  that  the  consideration  money  should  be  bo 
credited.  Notwithstanding  his  dissent  and  disapprobation 
of  the  investment,  as  proposed,  the  deed  was  executed 
without  his  knowledge.  The  conveyance  of  the  two  brick 
houses  was  also  made  without  the  knowledge  or  consent 
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of  Reading.  He  says  he  was  not  consulted  by  either  of 
his  co-executors,  or  by  any  other  person,  in  reference  to 
this  investment ;  and  the  first  he  knew  of  it  was  upon  see- 
ing the  deed  on  the  record  in  the  clerk's  office  of  the 
county. 

The  facts  present  this  question — can  an  investment  in 
real  estate  be  made  under  this  will,  except  by  the  joint 
consent  of  all  the  executors  7  I  think  not.  The  duty  im- 
posed upon  the  executors  is  an  important  one.  The  es- 
tate to  be  thus  invested  amounts  to  between  seventy  and 
a  hundred  thousand  dollars.  The  property  is  to  be  im- 
proved and  repaired  by  the  executors,  and  to  remain 
under  their  control  and  management,  in  all  probability, 
fifteen  years  or  more.  It  was  upon  the  executors,  and  the 
survivors  or  survivor  of  them,  that  the  duty  was  imposed, 
and  not  upon  a  majority  of  them.  Where  executors  are 
authorized,  by  will,  to  sell  and  convey  real  estate,  it  re- 
quires their  joint  action  to  carry  out  the  intention  and 
direction  of  the  testator.  It  is  the  discretion  of  aZZ  his  ex- 
ecutors upon  which  a  testator  relies  when  he  authorizes 
them  to  sell  his  real  estate.  Their  joint  discretion  is 
equally  important  where  he  directs  them  to  purchase  real 
estate  for  the  benefit  of  some  trust  which  he  has  created. 
The  same  principles  which  apply  in  requiring  the  joint 
action  of  executors  to  sell,  must,  with  equal  propriety,  be 
adopted  when  the  duty  is  imposed  upon  them  to  purchase 
property,  and  take  conveyances.  Asher  Eeading,  being 
one  of  the  grantees,  it  required  his  assent  before  his  name 
could  be  used  in  the  conveyance.  The  ordinary  functions 
incident  to  the  office  of  executor  may  be  exercised  by 
one  of  several  appointed  executors,  although  the  others 
renounce ;  yet  at  common  law,  where  a  power  was  given 
by  will  to  executors  to  sell  land,  and  one  of  them  refused 
the  trust,  it  was  clear  that  the  others  could  not  sell.  Wil- 
liams on  Executors  628 ;  Co.  Lit.  118  a.  Our  statute  {Nixon 
258,  §  19)  extends  this  power  to  certain  cases  therein  spe- 
cified. 

Vol.  m.  2  8 
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Second.  John  Coryell  had  no  right  to  sell  and  convey 
his  own  property  to  himself  and  his  co-execntors  in  car- 
rying out  the  trust  under  the  will.  It  is  within  the  prin- 
ciples so  well  established,  and  of  late  reaffirmed  by  this 
court,  in  Scott  v.  Gamble  (1  Stockton  218),  and  by  the  Court 
of  Errors  {lb.  797),  that  a  trustee  cannot  be  at  the  same 
time  seller  and  purchaser.  It  is  inconsistent  with  the 
faithful  execution  of  his  trust  that  John  Coryell  should 
sell  property  belonging  to  him  as  an  individual  to  John 
Coryell  as  executor.  Even  if  both  the  other  executors  had 
consented,  the  sale  would  be  subject  to  be  affirmed  or  dis- 
affirmed at  the  pleasure  of  the  cestui  qiu  trust ;  or  where 
the  cestui  que  trust  is  an  infant,  as  in  the  present  case,  the 
court,  when  the  question  is  directly  or  incidentally  pre- 
sented, will  deal  with  the  conveyances  as  it  shall  consider 
best  and  most  advantageous  for  the  infant. 

And  lastly,  these  conveyances  cannot  be  sanctioned  by 
the  court,  because  the  circumstances  under  which  they 
were  made  cast  a  shade  upon  the  bova  fides  of  the  trans- 
action, and  because  the  investments  are  not  for  the  inter- 
est of  the  trust  estate.  The  conveyances  were  made,  as 
already  stated,  both  of  them,  without  the  knowledge,  and 
one  of  them  against  the  advice  of  one  of  the  executors. 
The  two  executors,  who  did  assent,  stand  in  the  relation- 
ship of  father  and  son,  and  the  property  belonged  to  the 
former.  The  grantee  was,  at  the  time  of  the  conveyances, 
indebted  to  the  estate  in  an  amount  upwards  of  twenty-five 
thousand  dollars,  and  yet  he  refused  to  allow  the  amount 
of  the  consideration  of  these  conveyances  to  be  applied 
in  discharge  of  his  indebtedness.  The  price  at  which  the 
property  was  conveyed  was  extravagant,  and  much  be- 
yond its  real  value.  The  evidence  establishes,  and  Asher 
Reading  concurs,  that  the  price  at  which  the  properties 
were  conveyed  exceeded  their  fair  value  at  least  $5500. 

Laboring  under  all  these  unfavorable  circumstances, 
and  feeling  their  pressure,  an  attempt  was  made  to  show 
that  the  testator,  in  his  lifetime,  purchased  the  mill  pro- 
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perty  for  the  sum  of  $14,000,  and  that  the  conveyance 
made  to  the  execators  was  only  a  specific  performance  of 
an  agreement  entered  into  between  the  testator  and  Alex- 
ander Coryell. 

In  the  spring  of  1848,  the  mill  property  was  offered  for 
sale  at  public  vendue,  and  was  struck  off  to  J.  H.  Wake- 
field, as  the  attorney  for  John  Holcomb,  the  testator.  Mr. 
"Wakefield  signed  the  articles  of  sale,  as  such  attorney, 
and  nothing  further  has  been  heard  of  that  sale,  until  it 
was  revived  in  the  examination  before  the  master.  I  am 
satisfied,  from  the  evidence,  that  the  property  was  struck 
off  at  the  sale  under  a  friendly  arrangement  between 
John  Coryell  and  Mr.  Holcomb,  and  merely  for  the  ac- 
commodation of  the  former.  This  conclusion  is  corrobo- 
rated by  the  recent  conduct  of  Coryell.  When  he  solicited 
his  co-executor,  Holcomb,  to  assent  to  the  investment,  he 
did  not  make  the  request  upon  the  assumption  of  the  sale 
and  purchase,  by  the  testator  in  his  lifetime,  now  set  up. 
He  had  an  opportunity  also,  by  his  answer,  to  explain  the 
whole  matter,  and  yet  he  does  not  allude  to  it.  It  is  evi- 
dently a  mere  subterfuge  and  an  afterthought,  and  ought 
not  to  have  been  resorted  to  by  the  executor.  At  the  pro- 
per time,  I  shall  decree  these  deeds  to  be  set  aside.  There 
is  nothing,  however,  to  correct  in  the  schedule  of  the 
master  to  which  this  exception  refers.  The  master  very 
properly  made  up  the  accounts  for  the  future  action  of 
the  court,  as  it  might  decree  for  or  against  the  convey- 
ances. The  exception,  therefore,  must  be  overruled. 

Second  exception.  "  For  that  the  said  master,  by  his  re- 
port, has  charged  said  Alexander  Coryell  with  the  rent  of 
the  premises  known  as  the  brick  yard  property,  conveyed 
to  said  estate  by  said  Alexander  Coryell — whereas  the 
said  estate  ought  not  to  have  been  charged  with  the  sums 
at  all,  either  according  to  the  terms  of  said  decretal  order 
or  the  principle  of  equity." 

The  exception  is  not  to  the  amount  charged  against 
Alexander  Coryell,  but  the  objection  is  to  any  charge  at 
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all  being  made.  The  objection  is  not  well  taken,  and 
simply  for  the  reason,  that  the  master  has  made  no  charge 
by  which  Coryell  is  concluded,  except  as  to  the  amoDot. 
The  master  reports  that  he  has  taken  and  stated  the  ac- 
count because  the  property  now  stands  in  the  name  of 
the  estate,  although  the  right  of  the  said  Alexander  Cor- 
yell to  make  such  conveyance  is  called  in  question  by  the 
complainant,  and  remains  to  be  decided  by  this  court. 
He  further  states  and  reports,  that  in  case  it  should  be 
decided  that  such  conveyance  should  not  stand,  a  proper 
allowance  should  be  made  to  the  accountant,  for  the 
rents  and  issues  of  the  property  charged  against  him. 
Whether  these  charges  shall  stand,  depends  upon  the  ul- 
timate disposition  this  court  shall  make  of  the  convey- 
ance. The  master  has  well  reported,  and  there  is  no 
ground  for  the  exception.  The  same  objections  exist, 
against  the  propriety  and  validity  of  the  conveyance  of 
the  brick  yard  lot,  as  against  the  conveyance  of  the  two 
brick  dwelling  houses  and  the  mill  property.  It  was  cou- 
veyed  to  the  estate  with  the  assent  of  only  one  of  the 
grantor's  co-executors,  and  that  one  the  father  of  the 
grantor :  the  grantor  was  the  seller  and  buyer, — he  was 
selling  his  own  property,  desiring  to  obtain  as  high  a 
price  as  possible  for  it — and  he  was  purchasing  as  trustee, 
in  which  capacity,  it  was  his  duty  to  buy  at  as  low  a  price 
as  he  could ;  and  the  price,  which  constituted  the  con- 
sideration, was  extravagant,  and  much  beyond  its  value. 
The  fair  valuation  was  fifteen  hundred  dollars.  The  price 
fixed  for  the  consideration  was  $3000.  It  is  not  for  the 
interest  of  the  cestui  que  trust  that  the  conveyance  should 
stand. 

In  addition  to  these,  there  is  another  reason  why  the 
conveyance  should  not  be  sanctioned  by  the  court — ^the 
property  is  not  productive  real  estate.  It  is  not  within  the 
intention  of  the  testator  that  investments  should  be  made 
in  such  property.  The  will  authorizes  the  executors  to 
invest  in  productive  real  estate.    One  of  the  executois 
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conveys  to  the  estate  a  lot  of  his  own,  which  is  good  for 
nothing  bat  the  use  of  its  soil  in  making  bricks.  It  is  not, 
in  any  correct  sense,  productive  real  estate.  It  is  true  it 
may  be  made  to  bring  in  something  to  the  estate,  if  the 
executors  see  proper  to  carry  on  the  brick  business ;  and 
this  would  seem  to  be  the  idea  the  executors  entertain, 
and  that  it  is  within  the  scope  of  their  authority  to  buy 
such  property,  and  then  to  make  it  productive  by  esta- 
blishing a  manufacturing  business. 

Very  much  was  said,  upon  the  argument,  in  reference 
to  the  fact,  that  the  will  declares,  in  express  terms,  that 
the  investments  shall  be  made  in  the  discretion  of  the  ex- 
ecutors; and  the  right  of  this  court  to  interfere ^with  that 
discretion  was  questioned.  It  is  true  the  testator  has  cre- 
ated a  certain  trust,  to  be  managed  under  the  discretion 
of  his  executors.  That  trust  is  created  for  the  benefit  of 
the  complainant,  who  is  an  infant ;  and  that  discretion  is 
confided  to  the  executors  that  the  trust  may  be  managed 
for  her  benefit.  She  may  question  that  discretion,  and  ap- 
peal to  this  court,  as  the  arbiter,  to  decide  whether  the 
discretion  conferred  upon  the  trustees  has  been  exercised 
soundly  and  honestly.  An  executor,  or  trustee,  cannot 
have  an  authority  conferred  upon  him  not  in  some  mea- 
sure subject  to  the  control  of  this  court.  If  the  testator 
had  declared  that  the  executors  should  not  be  subject  to 
the  control  of  this  court,  the  court  would  disregard  such 
a  provision  in  the  will.  It  is  the  law  which  gives  to  the 
testator  the  power  of  making  his  will,  and  the  execution 
of  that  will  must  be  submitted  to  the  law.  It  cannot  be 
taken  without  its  control  by  the  caprice  of  the  testator. 
He  might  as  well  say  that  his  executors  need  not  prove 
his  will,  as  to  declare  that  they  might  commit  a  fraud 
with  impunity  in  executing  it.  The  complainant  has  a 
right  to  have  the  discretion  confided  to  the  executors  ex- 
ercised in  a  proper,  reasonable,  and  honest  manner;  and 
this  court  cannot  be  deprived  of  its  proper  jurisdiction  to 
see  that  her  rights  are  maintained  and  respected.    The 
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complainant  and  her  property,  are  under  the  protection 
of  the  law,  and  no  teetamentaiy  injunction  can  deprive 
either  the  one  or  the  other  of  the  benefit  of  that  protec- 
tion. Cafe  V.  Benty  3  Hare  244.  The  same  Chancellor^  in 
Constable  v.  Constable  (6  Hare  409),  decided  that,  where 
the  disposition  of  a  trust  estate  amongst  certain  objects 
is  made,  by  the  author  of  the  trust,  to  depend  upon  the 
discretion  of  the  trustee,  the  court  will,  in  a  proper  suit, 
inquire  into  the  manner  in  which  the  trust  has  been  ad- 
niiiiistered,  and  require  that  such  discretion  shall  be 
fairly  and  honestly  exercised ;  and  so  long  as  it  appears 
to  be  so  exercised,  the  court  will  not  deprive  the  trustee 
of  the  discretionary  power  which  he  possesses,  or  assume 
itself  the  exercise  of  that  power;  but  to  avoid  a  repeti- 
tion of  suits,  where  there  is  reason  to  apprehend  that  the 
conduct  of  the  trustee  may  be  liable  to  question,  the 
court  may  require  the  discretion  of  the  trustee  to  be  ex- 
ercised under  its  view. 

In  Webb  v.  The  Earl  of  Shaftesbury,  7  Vesey  jr.  480, 
the  testator  devised  all  his  real  estates  in  the  county  of  S. 
to  E.  A.,  his  heirs  and  assignees,  upon  trust,  to  manage 
as  he  should  think  proper,  and  out  of  the  rents  and  profits 
to  pay  all  rates  and  taxes,  &c.,  and  the  charges  of  repairs, 
and  steward's,  bailiff's,  and  game  keeper's  salaries  and 
expenses,  and  all  other  charges  and  expenses  which  he 
and  they  should  think  proper.  There  were  several  other 
trusts  in  the  will  committed  to  the  discretion  of  E.  A., 
the  trustee.  Among  others,  he  was  authorized  and  em- 
powered, at  any  time  during  his  life,  by  deed,  to  nomi- 
nate and  appoint  one  or  more  persons  to  be  a  trustee  or 
trustees  for  all,  or  any  part  of  the  purposes  and  trusts  in 
the  will  contained.  Ijord  Elden  decided,  that,  notwith- 
standing the  language  of  the  will,  the  court  would  exer- 
ercise  a  control  over  the  trustee  in  the  management  of 
the  estate,  and  as  to  the  appointment  of  baili&,  &c.,  for 
that  purpose,  and  actually  ordered  a  reference  to  a  master 
as  to  the  establishment,  which  the  trustee  was,  by  the 
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will,  aathorized  to  manage^^6»  he  shovld  think  proper'' 
He  also  decided  that  a  new  trustee  could  not  be  appointed 
without  the  consent  of  the  court — and  restrained  the  ap- 
pointment of  a  new  trustee,  and  said  that  the  trustee's 
discretion  to  make  such  appointment  must  be  exercised 
in  that  case  under  the  discretion  of  the  court. 

I  will  not  pursue  this  matter  further,  as  all  these  prin- 
ciples are  necessarily  involved  in  subsequent  proceedings, 
which  must  follow  before  this  suit  can  be  terminated. 

Third  exception.  "  For  that  the  said  master,  by  his  re- 
port, has  stated  that  the  amount  of  the  personal  estate  of 
the  said  John  Holcomb,  which  the  said  John  Coryell  re- 
ceived, or  might  by  due  diligence  have  received,  remain- 
ing in  the  hands  of  the  said  John  Coryell  at  the  date  of 
the  said  report,  amounts  to  seventeen  thousand  one  hun- 
dred and  thirty-five  dollars  and  twenty-eight  cents,  where- 
as the  said  John  Coryell  ought  not,  by  the  terms  of  the 
said  decretal  order  or  the  principles  of  equity,  to  be 
charged  with  that  amount." 

In  Schedule  6,  the  master  charges.  John  Corj'ell  with 
the  personal  estate  of  the  testator  received  by  him,  or 
which  by  due  diligence  he  might  have  received.  By 
Schedule  11,  the  master  allows  John  Coryell,  for  debts, 
legacies,  and  expenses  discharged  and  paid  by  him,  four 
thousand  two  hundred  and  eighty-one  dollars  and  sixty- 
four  cents.  By  deducting  the  latter  from  the  former  sum, 
it  leaves  the  balance  of  817,186.28,  with  which  the  mas- 
ter has  charged  the  executor.  These  accounts  are  all 
taken  in  strict  compliance  with  the  decretal  order ;  and 
if  the  respective  charges  in  Schedule  6  are  correct,  and 
the  allowances  in  Schedule  11  are  correct,  then  the  ba- 
lance is  correctly  struck.  K  the  executor  was  dissatisfied 
with  any  of  the  items  charged  against  him,  or  could 
justly  complain  of  the  want  of  proper  allowances,  he 
should  have  pointed  out  specifically  the  items  of  which 
he  complains.  The  exceplSlnt  must  point  out,  and  specify 
distinctly,  the  errors.    K  the  party  cannot  specify  the 
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item  whicli  is  erroneous,  he  is  not  entitled  to  the  benefit 
of  his  exception.  He  cannot,  by  a  general  exception  like 
this,  impose  the  duty  upon  the  court  of  examining  every 
item  in  the  accounts,  to  ascertain  its  correctness.  The 
balance  is  correct,  if  Schedules  5  and  11  are  correct,  and 
there  are  no  exceptions  filed  to  anything  contained  in 
either  of  those  schedules.  The  exception  is  too  general, 
and  is  not  well  taken. 

Fourth  exception.  This  exception  relates  to  the  convey- 
ances made  by  John  Coryell  to  the  estate,  and  is  disposed 
of  with  the  first  exception.  The  report  of  the  master 
upon  the  matter  of  that  exception  cannot  prejudice  the 
exceptant.  If  the  conveyances  are  set  aside,  the«charges 
will  fail  of  course.  The  report  must  stand  as  a  future 
guide  to  the  court. 

Fifth  exception.  This  relates  to  the  value  of  the  grist 
mill.  The  remarks  made  upon  the  fourth  exception  are 
applicable,  and  for  the  reasons  there  given,  the  exception 
is  not  sustained. 

The  sixth  exception  relates  to  the  grist  mill,  and  has  been 
virtually  disposed  of  with  the  first  exception.  It  is  over- 
ruled. 

The  seventh  exception  relates  to  the  value  fixed  by  the 
master  upon  the  brick  yard  lot,  and  is  disposed  of  with 
the  second  exception. 

Eighth  exception.  "  For  that  the  said  master,  by  his  re- 
port, has  stated  and  reported  that,  in  making  the  inqui- 
ries and  taking  the  account,  he  has  considered  the  pur- 
chase of  the  said  John  Coryell,  at  the  said  sheriff's  sale 
of  the  aforesaid  lot  of  land  of  about  seven  acres,  and  the 
conveyance  of  a  portion  thereof  to  the  said  three  execu- 
tors, and  the  building  and  erecting  upon  such  portion 
the  said  four  brick  houses  by  the  said  John  Coryell  and 
Alexander  Coryell,  and  a  conveyance  of  another  portion 
thereof,  by  the  said  John  Coryell  and  William  Holcomb, 
in  exchange  for  the  house  ant  lot  in  Swan  street,  and 
the  conveyance  of  said  house  and  lot  by  said  John  Cor- 
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yell  to  the  said  executors,  as  transactions  and  proceedings 
not  authorized  by  the  said  John  Ilolcomb,  and  as  matters 
which,  under  the  order  of  reference  in  this  cause,  he 
ought  not  to  take  into  consideration  in  making  up  the 
account  directed  to  be  made  in  and  by  the  said  order — 
whereas  the  said  master  ought  to  have  considered  the 
said  purchase  by  said  John  Coryell  at  sheriff's  sale,  and 
his  conveyance  of  a  portion  thereof  to  the  executors,  and 
the  erection  of  the  four  brick  houses  thereon,  and  the  ex- 
change of  another  portion  thereof,  and  the  conveyance  of 
the  said  house  and  lot  on  Swan  street  to  the  said  execu- 
tors, as  proceedings  and  transactions  authorized  by  the 
said  will  of  the  said  John  Holcomb,  deceased." 

The  ninth  exception^  which  must  be  taken  and  considered 
with  the  eigf^thj  is  as  follows :  "  For  that  the  said  master 
has,  in  and  by  his  said  report,  charged  the  said  John  Cor- 
yell with  the  bond  and  mortgage  belonging  to  the  estate 
of  said  John  Holcomb,  in  order  to  satisfy  which,  the 
sheriff  of  Hunterdon  sold  the  aforesaid  lot  of  land  under 
an  execution  issued  out  of  said  court  upon  a  decree  for 
sale  obtained  upon  a  bill  of  foreclosure  filed  on  said  mort- 
gage— ^whereas  the  said  master  ought  not  to  have  charged 
the  said  John  Coryell  with  the  said  land  and  mortgage.'' 

Among  the  general  property  of  the  testator,  was  a 
bond  and  mortgage,  given  to  him  by  one  John  H.  Scud- 
der,  to  secure  the  sum  of  twelve  hundred  and  six  dollars 
and  thirteen  cents.  The  amount  due  on  the  bond  and 
mortgage,  at  the  date  of  master's  report,  was  $2721.31. 
The  master  charges  John  Coryell  with  this  sum,  the 
bond  and  mortgage  having  fallen  into  his  hands  in  the 
apportionment  of  the  estate  among  the  executors.  This 
constitutes  the  objection  to  the  report,  embraced  in  the 
ninth  exception^  and  which  necessarily  follows  as  the  re- 
sult of  the  master's  conclusions  upon  the  matters  em- 
braced in  the  eighth  exception. 

The  views  of  the  master,  as  to  the  impropriety  and  il- 
legality of  the  whole  transaction,  are  correct.    I  shall  not 
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differ  with  him  as  to  any  of  the  principles  which  guided 
him  to  his  conclusions.  The  modification,  which  I  shall 
propose  in  his  report,  results  from  my  views  in  reference 
to  the  general  interest  of  the  estate. 

The  executors  filed  their  bill,  and  obtained  a  decree  on 
the  Scudder  bond  and  mortgage.  On  the  day  of  sale, 
finding  that  the  property  would  not  bring  the  amount  of 
the  decree,  and  considering  it  for  the  interest  of  the  es^ 
tate  that  the  property  should  be  purchased  in  by  them, 
the  three  executors,  on  the  22d  of  February,  1853,  en- 
tered into  a  writing  under  their  hands  and  seals,  by  which 
it  was  agreed  that  the  said  John  Coryell  should  purchase 
the  mortgage  premises  at  the  sheriff's  sale,  and  take  a 
deed  for  the  same,  and  hold  the  land  for  the  benefit  of  the 
estate ;  and  should  sell  it  in  lots,  at  such  times  and  upon 
such  terms  as  a  majority  of  said  executors  should  agree; 
and  that  the  proceeds  thereof  should  be  applied,  after 
paying  all  expenses,  to  the  benefit  of  the  estate  of  the 
said  John  Holcomb.  Under  and  in  accordance  with  this 
agreement,  the  premises  were  struck  off  to  John  Coryell, 
and  the  sheriff  made  him  a  deed  for  the  same. 

This  arrangement  was  not  only  not  objectionable,  but 
was  proper  in  itself.  The  executors  could  not  directly  be- 
come the  purchasers  at  the  sale.  Some  such  arrangement 
was  necessary,  or  else  the  alternative  must  be  submitted 
to  of  a  sacrifice  of  the  property.  It  was  a  reasonable  ar- 
rangement, and  such  as  judicious  and  prudent  men  would 
make  in  reference  to  their  own  property.  It  is  right, 
therefore,  that  this  court,  which  may  mitigate  the  rigor  of 
strict  law,  should  regard  the  transaction  with  complacen- 
cy. If  the  executors  had  pursued  the  terms  of  that  agree- 
ment, and  carried  it  out  in  its  true  spirit,  they  would  have 
avoided  all  just  censure  upon  their  conduct  Their  further 
disposition  of  the  property  was  not  only  a  violation  of  the 
agreement,  but  with  very  much  the  appearance  of  bad 
fiEiith. 

On  the  2d  of  March,  1854,  John  Coryell,  with  the  con- 
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sent  of  his  son  Alexander,  but  without  the  consent,  and 
without  consulting  the  other  executor,  Asher  Reading, 
conveyed  a  portion  of  the  land,  being  a  lot  of  one  hun- 
dred and  twelve  feet  front  on  York  street,  and  one  hun- 
dred and  fifty  feet  deep,  to  the  executors,  upon  the  trust 
created  by  the  will — ^that  is  empowering  the  executors  to 
invest  the  personal  estate  in  productive  real  estate.  This 
conveyance  to  the  executors  was  illegal,  for  twa  reasons 
— because'  two  executors  could  not  make  an  investment 
in  fulfilment  of  the  trust  without  the  consent  of  the  other 
executor,  and  because  they  had  no  right  to  invest  in  va- 
cant town  lots,  such  not  being  productive  real  estate. 
Upon  this  lot,  John  Coryell  and  his  son  expended  up- 
wards of  $3,600,  money  of  the  estate,  in  erecting  four 
brick  dwelling  houses.  The  expenditure  was  unlawful.  It 
did  not  come  within  the  meaning  or  spirit  of  the  trust 
created  by  the  testator.  In  authorizing  his  executors  to 
make  suitable  and  convenient  improvements  and  neces- 
sary repairs  upon  the  productive  property  which  he  entrust- 
ed them  to  purchase,  he  did  not  intend  to  give  them  pow- 
er to  purchase  building  lots,  in  small  villages,  and  to  erect 
dwelling  houses  upon  them.  The  expenditure  was  unlaw- 
fully made,  for  the  additional  reason  that  such  improve- 
ments could  not  be  made  without  the  consent  of  all  the 
executors. 

A  small  expenditure  might  properly  be  made,  so  rea- 
sonable in  its  character  that  the  executors  ought  to  con- 
sent to  it,  and  therefore,  in  equity,  would  be  considered 
as  assenting ;  but  an  improvement  like  this — ^the  erection 
of  four  dwelling  houses — ^required  the  action  of  all  the 
executors.  It  never  could  have  been  the  intention  of  the 
testator  that  each  one  of  these  executors,  upon  his  indi- 
vidual judgment,  should  go  to  work,  and  expend  the  es- 
tate that  he  might  get  into  his  hands  in  purchasing  such 
properly,  and  then  making  upon  it  such  improvements 
and  repairs  as  he  might  consider  judicious. 

On  ^e  same  day  that  this  conveyance  was  made  to  the 
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executors,  John  Coryell,  with  the  assent  of  his  son,  but 
without  consulting  Asher  Beading,  conveyed  a  portion  of 
the  lot  purchased  at  sheriff's  sale  to  one  William  Hol- 
oomb, and  in  exchange,  William  Holcomb  conveyed  to 
John  Coryell  a  house  and  lot  on  Swan  street,  in  tiie  vil- 
lage of  Lambertville.  On  the  same  day,  John  Coiyell 
conveyed  the  house  and  lot  to  the  estate  upon  the  trust  in 
the  will.  •  The  transaction  is  objectionable,  and  unlawfiil, 
because  it  was  an  investment  made  without  Asher  Bead- 
ing's  consent. 

On  the  2d  of  April,  1854,  John  Coryell,  with  the  as- 
sent of  his  son,  but  without  the  consent  of  Asher  Bead- 
ing, conveyed  another  portion  of  the  lot  (but  what  quan- 
tity the  master  could  not  ascertain)  to  the  executors,  upon 
the  trust  named  in  the  will.  The  conveyance  was  unlaw- 
ftil,  because  it  was  not  such  investment  in  real  estate  ss 
the  executors  were  authorized  to  make,  and  because  it 
was  made  without  the  consent  of  one  of  the  executors. 

The  question  now  is — ^what  shall  be  done  in  reference 
to  these  several  transactions  ?  They  are  unlawful.  It  does 
not  follow  that  the  court  must  necessarily  annul  them. 
It  may  deal  with  them  as  shall  be  best  for  the  interest  of 
the  estate.  The  master  has  considered  them  all  void,  and 
has  charged  John  Coryell  with  twenty-seven  hundred  and 
twenty-one  dollars  and  thirty-one  cents,  the  amount  of 
principal  and  interest  due,  at  the  date  of  the  report,  upon 
the  Scudder  bond  and  mortgage. 

As  the  evidence  will  not  justify  a  conclusion,  that,  in 
this  transaction,  John  Coryell  or  Alexander  Coryell  acted 
fraudulently,  but  rather  that  their  error  was  one  of  judg- 
ment as  to  the  law  and  their  duty,  it  would  seem  to  be 
dealing  rather  too  rigorously  with  John  Coryell  to  chaige 
him  with  the  full  amount  of  the  bond  and  mortgage, 
when  it  is  very  evident  that  the  mortgaged  property  was 
not  worth  the  full  amount  of  the  encumbrances.  And  yet 
such  a  course  might  be  justified  by  the  consideration,  that 
the  two  Cory  ells,  in  disposing  of  the  property  in  the  man- 
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aer  they  have,  have  rendered  the  tranaaotion  so  oompli- 
catedy  as  to  render  it  difSlcolt  to  adopt  any  other  mode 
that  will  render  the  complainant  complete  justice. 

The  complainant  is  an  in&nt,  and  the  court  will  be  stn- 
dioos  to  protect  and  secure  her  rights.  If  the  defendants, 
by  their  conduct,  have  involved  the  case  in  such  difficul- 
ty, that  in  adjusting  the  rights  of  the  parties,  one  of  them 
must  necessarily  be  a  sufferer,  the  imposition  must  be 
placed  upon  that  one  who  has  produced  the  mischief.  I 
can  see  but  one  other  mode,  besides  that  which  the  mas* 
ter  has  adopted,  in  order  to  do  equity  so  as  adequately  to 
guard  the  rights  and  interest  of  the  infiint,  and  at  the 
same  time  not  deal  too  harshly  with  John  Coryell.  The 
two  deeds  of  the  vacant  lots,  made  by  John  Coryell  to 
the  executors,  being  portions  of  the  seven  acre  tract,  may 
be  set  aside.  The  one  on  which  the  four  brick  dwelling 
houses  have  been  erected  may  be  valued  by  the  master, 
and  John  Coryell  charged  with  that  valuation — the  other 
may  be  decreed  to  be  held  by  John  Coryell,  .upon  the  trust 
he  purchased  it,  at  the  sheriff's  sale.  The  deed  of  the 
house  and  lot  purchased  by  William  Holcomb,  and  con- 
veyed to  the  executors,  may  stand — ^the  court  considering 
it  a  good  investment  for  the  infant  The  executor,  John 
Coryell,  may  make  his  selection,  to  let  the  master's  report 
stand,  or  to  have  it  modified  in  the  manner  proposed.  If 
he  accepts  the  modification,  then  he  must  have  an  allow- 
ance made  him  for  92721.81,  instead  of  being  charged 
with  that  amount. 

The  other  exceptions  are  overruled,  except  as  to  the 
particulars  to  which  I  shall  now  refer,  and  which  must  be 
corrected  by  a  further  reference. 

The  master  has  considered  the  exceptants  bound  to  col* 
lect,  and  convert  into  money,  all  the  securities  and  evi- 
dences of  debt  which  came  into  their  hands  at  the  testa- 
tor's death,  and  has  made  them  account  for  all  the  secu- 
rities in  this  manner.  This,  I  think,  is  erroneous. 

MrsL  The  executors  were  directed,  by  the  wUl,  to  pay 
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certain  debts  and  legacies.  It  is  not  denied  that  these 
have  all  been  im>mptl7  paid. 

Second.  They  were  to  invest  the  residue  of  the  per- 
sonal property,  with  the  interest  accruing  thereon,  in 
good  productive  real  estate,  ai  their  diaeretkmj  om  soon  afkr 
the  (estatar^s  decease  as  to  them  should  seem  most  to  the  inter- 
est of  the  estate. 

It  is  evident  that  a  very  large  discretion  was  committed 
to  the  executors,  as  to  the  time  in  which  they  were  to 
make  the  investment  in  real  estate ;  and  there  was  grest 
propriety  in  not  limiting  them,  as  to  time,  in  this  respect. 
There  is  every  few  years  a  great  fluctuation  in  the  valae 
of  real  estate,  and  it  was  necessary  that  a  discretion,  as  to 
time,  should  be  given  to  the  executors,  in  order  that  they 
might  discharge  advantageously  to  the  estate  the  doty 
thus  imposed  upon  them.  A  mistake  in  the  investment 
was  incurable.  They  had  no  right  to  reinvest,  but  their 
investment  was  permanent  It  was  the  duty  of  the  execu- 
tors, until  such  investment  could  be  made,  to  keep  the 
personal  estate  at  interest  upon  good  security,  and  they 
would  have  been  derelict  in  duty  to  have  acted  otherwise. 
It  was  not  their  duty  to  convert  all  the  securities  in  their 
hands  into  money.  If  so,  then  the  money  must  necessa- 
rily be  kept  on  hand,  unproductive,  until  invested.  This 
they  would  not  have  been  justified  in  doing.  And  such  is 
the  opinion  of  the  master,  for  he  charges  them  with  in- 
terest, after  what  he  considers  a  reasonable  time  allowed 
them  to  invest  the  money.  I  think  the  mistake  is  here;  in 
considering  it  the  duty  of  the  executors  to  invest  in  real 
estate  as  soon  as  practicable^  and  in  fixing  a  period  to  be 
considered  as  a  reasonable  period  for  that  purpose.  The 
amount  to  be  invested  was  a  large  one,  and  so  long  as  the 
executors  kept  the  personal  estate  securely  and  profitably 
invested,  the  court  should  be  cautious  in  limiting  the 
time  within  which  it  was  their  duty  to  have  invested  all 
the  estate. 

Where,  then,  the  personal  estate  was  osifeiy  invested  on 
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mortgage,  the  executors  were  not  bound  to  convert  it  into 
money  within  the  time  fixed  by  the  master.  Upon  such 
securities,  it  was  their  duty  to  collect  the  interest,  and  to 
reinvest  that  in  good  security,  unless  permanently  in- 
vested by  them  upon  the  trust  of  the  will.  The  time,  given 
by  the  master  for  the  collection  and  reinvestment  of  such 
interest,  is  ample.  At  the  period  of  the  testator's  death, 
there  was  a  very  large  arrear  of  interest  due  tlie  estate. 
The  master  has  allowed  a  year  and  a  half  for  the  collec- 
tion of  such  interest,  and  from  that  time  has  charged  in- 
terest The  charge  is  properly  made.  But  the  master,  in- 
stead of  charging  them  with  the  principal  money,  should 
have  charged  them  with  the  securities,  as  they  came  to 
their  hands  by  the  inventory.  As  to  the  promissory  notes, 
and  all  other  debts  not  properly  secured,  it  was  the  duty 
of  the  executors  to  have  collected  them,  and  made  them 
secure.  If  by  permitting  them  to  remain  without  security, 
they  afterwards  were  lost  to  the  estate,  it  was  through 
the  negligence  of  the  executors  in  not  properly  discharg- 
ing their  duty,  and  they  must  be  charged  with  the  loss. 
With  regard  to  such  securities,  the  master  has  properly 
charged  them  with  the  principal  money  due  upon  them, 
and  the  interest  which  with  due  diligence  they  might 
have  received.  JLf  any  loss  has  accrued,  it  should  have 
been  specified  and  pointed  out  to  the  master,  with  the 
cause  of  it,  that  he  might  determine  whether  such  loss 
was  properly  chargeable  to  the  negligence  of  the  execu- 
tors. But  there  is  no  complaint,  in  any  of  the  exceptions, 
that  the  master  has  charged  them  with  any  security  which, 
through  the  insolvency  of  the  debtor,  or  from  any  other 
cause,  has  been  lost  to  the  estate.  It  is  the  principle  only, 
adopted  by  the  master,  against  which  complaint  is  made. 
If,  however,  in  taking  the  accounts,  there  has  been  any 
misunderstanding  on  the  part  of  the  exceptants,  they  may 
be  at  liberty  to  show  before  the  master  any  losses  which 
had  occurred ;  and  the  master  must  decide  whether  they 
are  chargeable  with  such  loss. 
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I  deem  it  proper  to  notice  here  an  argnment,  used  by 
counsel,  in  justification  of  the  execntors  not  collecting  in 
the  estate  which  came  into  their  hands  in  the  shape  of 
promissory  notes  and  like  evidences  of  debt.  A  large  part 
of  the  estate  of  the  testator  was  in  such  securities,  and 
had  been  standing  for  a  number  of  years.  It  was  insisted, 
that  such  being  the  securities  upon  which  the  testator  in- 
trusted his  property,  and  coming  to  the  hands  of  the  ex- 
ecutors as  securities  approved  by  the  testator,  his  execu- 
tors might  safely  rest  upon  the  judgment  of  the  testator 
as  their  justification  in  permitting  the  property  so  to  re- 
main. 

This  argument  finds  its  complete  refutation  in  the  fact, 
that  the  executors,  as  part  of  their  defence  in  this  suit, 
set  up  that  John  Holcomb,  during  the  latter  years  of  his 
life,  was  an  imbecile  old  man,  altogether  incapable  of 
transacting  business,  and  that  nearly  all  his  pecuniary 
matters  were  managed  for  him  by  John  Coryell,  one  of 
the  defendants.  John  Coryell  presents  an  account  agaiost 
the  estate  of  $11,800,  for  his  agency  in  attending  to  the 
testator's  business.  The  argument,  in  his  month,  is  no- 
thing more,  therefore,  but  justifying  his  negligence  as  ex- 
ecutor on  account  of  his  negligence  as  agent. 

In  connection  with  this  subject,  I  would  remark,  that  I 
consider  the  advance  made  by  the  master  to  John  Cor- 
yell, for  his  services,  a  very  liberal  allowance.  At  the  death 
of  the  testator,  upwards  of  twenty-two  thousand  dollars 
of  his  estate  was  found  in  the  hands  of  John  and  Alex- 
ander Coryell,  and  of  this  amount  upwards  of  $10,000 
with  no  security,  and  on  some  of  it,  as  much  as  ten  years' 
back  interest  due,  and  not  less  than  two  years'  interest  on 
any  of  it. 

The  master,  in  stating  the  accounts,  has  charged  the 
exceptants  with  interest  upon  the  whole  estate,  as  it  was 
inventoried,  and  has  not  credited  the  disbursements  at 
the  time  they  were  made.  This  mode  of  stating  the  ac- 
counts charges  them  with  interest  upon  money  which 
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disbursed.    This  is  manifestly  an  inad- 
ii^    N  of  the  master. 

4|r  c3rence  back  to  the  master  to  restate 

jrdance  with  the  views  here  expressed. 


jseph  Chandlbr  vs.  George  Herrige  and  wife. 

J.  C,  tlie  mortgageo,  agrees  with  G.  H.,  the  mortgagor,  that  the  latter  shall 
omvey  to  the  former  the  mortgaged  premises,  aad  apon  his  doing  so,  the 
boud  and  mortgage  shall  be  cancelled.  6.  H.  conveys  tu  J.  C,  but  before 
doing  so,  conreyed  the  mortgaged  premises  to  a  third  person.  G.  H.  cannot 
set  ap  the  agreement  as  a  valid  defence  in  a  suit  broaghl  by  J.  C.  to  fore- 
close bis  mortgage. 

A  defendant  mast  stand  by  his  answer.  Although  he  makes  out  a  good  de- 
fence by  proofs,  if  it  is  not  the  defence  set  np  in  his  answer,  it  cannot  avail 
him. 

Where  a  croa^bill  is  necesaaiy. 

L.  Skeppard  and  E.  W.  Whelpley^  for  complainant 
C  S.  Leporty  for  defendant. 

Thb  Chancellor.  This  is  an  ordinary  bill  for  the  fore- 
closure and  sale  of  mortgaged  premises.  There  are  two 
mortgages— one  dated  26th  September,  1842,  to  secure 
the  sum  of  $850  and  interest,  the  other  dated  the  7th  of 
March,  1846,  to  secure  the  sum  of  $284.62  and  interest. 
The  defence  set  up  is  that  the  mortgages  are  paid  and 
satisfied. 

The  answer  of  the  defendant,  George  Herrick,  alleges 
that,  in  the  year  1847,  the  complainant  sent  one  Josiah  D. 
Wilkham,  as  his  agent,  to  the  defendant,  Herrick,  who  was 
then  residing,  and  still  resides,  about  one  hundred  and 
fifty  miled  in  the  interior  of  the  state  of  Pennsylvania,  and 
proposed  that  Herrick  and  his  wife  should  convey,  by  a 
good  deed  of  warranty,  the  mortgaged  premises  to  the 
complainant,  in  satisfaction  of  the  two  mortgages ;  that 
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the  proposition  was  accepted,  and  that,  aocordingly,  Her- 
rick  and  his  wife  executed  a  warranty  deed  to  the  com- 
plainant for  the  land  emhraced  in  the  mortgages ;  that 
the  deed  was  sent  to  the  complainant,  who  acknowledged 
the  receipt  of  the  same,  and  that  he  entered  into  posses- 
sion under  the  deed. 

This  is  the  only  issue  made  by  the  pleadings*  The  com- 
plainant produces  the  bonds  and  mortgages  upon  which 
his  bill  is  filed.  It  is  incumbent  upon  the  defendant  to 
show  that  the  agreement  which  he  sets  up  in  his  answer 
was  carried  out,  and  that  he  and  his  wife  executed  a  deed 
for  the  mortgaged  premises  to  the  complainant,  which  he 
accepted  in  discharge  and  satisfaction  of  the  mortgage 
debt.  The  defendant  does  not  sustain  his  defence.  He 
proves  the  agreement  as  alleged ;  but  when  he  comes  to 
show  its  execution  on  his  part,  it  turns  out  that  he  and 
bis  wife  have  never  executed  a  deed  to  the  complainant. 
A  deed  was  signed  by  himself  and  wife,  and  purports  to 
have  been  acknowledged  by  both  of  them  before  a  jus- 
tice of  the  peace  of  the  state  of  Pennsylvania.  As  far  as 
tlie  wife  is  concerned,  the  deed  is  worthless.  It  is  not  ac- 
knowledged by  her  in  conformity  to  the  statute,  and  does 
not  transfer  her  interest  in  the  land.  This  is  the  more  im- 
portant iu  this  case,  as  the  land  belongs  to  the  wife,  and 
came  to  her  by  inheritance.  This  deed,  therefore,  conveys 
no  more  than  the  life  estate  of  the  husband  in  the  land. 

But  further,  the  complainant,  in  reply  to  this  defence, 
shows  that,  previous  to  the  execution  of  this  deed,  Her- 
riek  and  wife  had  conveyed  the  land  to  Mrs.  Dunham,  the 
mother  of  Herrick;  so  that,  at  the  time  of  the  execution 
of  the  warranty  deed  to  the  complainant,  Herrick  himself 
had  no  title  whatever  in  the  land.  In  equity,  certainly, 
Herrick  could  never  claim  that  such  a  deed  was  a  com- 
pliance with  the  agreement  which  he  had  entered  into 
with  the  defendant,  to  give  him  a  good  deed  with  war- 
ranty of  title.  Herrick  not  being  in  a  situation  to  convey 
a  title,  the  complainant  was  not  bound  to  perform  the 
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agreement  on  his  part.  Jndscn  y.  Wass^  11  Johns.  B.  526 ; 
Porter  v.  iVoye^,  2  Greenleaf  22. 

The*  isene  which  is  made  by  the  answer  is  not  sustained 
on  the  part  of  the  defendant.  Upon  the  pleadings,  as  they 
now  stand,  the  complainant  is  entitled  to  a  decree  for  an 
accoont  upon  his  mortgage  securities.  A  very  different 
defence  is  made  out  by  the  evidence  in  the  cause.  It  is 
shown  that  the  complainant  has  procured  a  deed  for  the 
land  from  Mr.  Dunham,  and  it  is  insisted  that  the  evi- 
dence shows  that  the  title  of  the  complainant  is  perfect. 
I  think  the  evidence  shows  such  a  state  of  facts  as  would 
entitle  the  defendant,  Herrick,  to  have  his  bonds  delivered 
up  and  cancelled,  upon  his  executing,  with  his  wife,  a 
deed  to  the  complainant.  But  I  can  make  no  such  decree 
in  this  case.  If  the  defendant  desires  such  relief,  he  must 
file  a  cross-bill.  The  complainant  must  have  an  opportu- 
nity of  being  heard  upon  the  issue  which  has  been  made 
outside  of  the  pleadings.  Although  the  evidence,  as  it 
stands,  might  entitle  the  defendant  to  the  relief  I  have 
intimated,  yet  when  the  complainant  has  an  opportunity 
afforded  him  of  meeting  that  issue  by  his  answer  and  by 
testimony,  he  may  alter  entirely  the  aspect  of  the  case 
which  is  now  presented  by  the  evidence.  The  case  is  a 
peculiar  one,  and  it  appears  to  me  equitable  that  the  com- 
plainant should  have  the  opportunity  afforded  him  of  fil- 
ing a  cross-bill,  if  he  desires  it. 

If  the  complainant  cannot  make  the  case  different 
upon  a  cross-suit,  from  what  it  now  appears  by  the  evi- 
dence, I  would  recommend  to  the  parties  not  to  pursue 
this  litigation  further,  but  that  a  decree  be  made  by  con- 
sent, that  the  deed  shall  be  delivered  to  the  complainant, 
and  the  bonds  and  mortgages  cancelled,  and  that  the  de- 
fendants pay  the  taxed  costs  of  this  suit. 
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Bbchtbl  and  Herbbbt  vs.  Cakslaks  and  wife. 

The  mere  fact  of  an  individual's  encroaching  upon  the  street  by  a  boildingf 
clues  not  confer  upon  every  one,  owning  a  hoaae  upon  the  street,  a  right  to 
invoke  the  jurisdiction  of  a  court  of  equity  to  prevent  the  eocnMchmeiit. 
The  party  who  asks  the  aid  of  the  court  must  show  aome  special  ground  of 
equity.  When  the  complaint  is  by  an  individual  owning  a  neighboring  kt, 
there  the  encroachment  being  a  special  damage  to  a4jacent  laud  owners,  by 
obstmcting  their  view,  or  their  access  to  the  publw  highway,  and  in  depie- 
oiating  the  value  of  their  property,  a  case  is  presented  where  there  ia  aome 
special  equity. 

A  grantor,  in  giving  the  boundaries  of  the  lot  conveyed,  describes  it  as  cross- 
ing a  sixteen  feet  alley.  This  raises  no  implied  covenant,  on  the  part  of  tbe 
grantor,  to  open  an  alley  sixteen  feet  wide,  or  of  any  other  width ;  nor  does 
it  give  to  the  grantee  any  claim,  in  equity,  upon  the  grantor,  to  compel  him 
to  open  such  an  alley. 

A.  purchases  a  lot  from  B.,  on  an  alley  actually  opened  eight  feet  wide.  B., 
at  tbe  time  of  the  purchase,  promised  to  widen  the  alley  to  the  wkith  of 
aixteen  feet.  B.  widened  the  alley.  A  conrt  of  equity  will  enjoin  B.  fi«na 
narrowing  the  alley  tu  its  original  width. 


E.  W.  Soudder  and  Ten  Eyck^  for  complainants. 
WUscn  and  Cannon^  for  defendants. 

Thb  Chancellor.  This  is  an  injanction  bill.  Its  ob- 
ject is  to  prevent  the  defendants  from  encroaching,  with 
a  building  they  are  erecting,  upon  an  alley  way  upon 
which  the  defendants  are  the  owners  of  a  house  and  lot. 
This  alley  is  in  the  borough  of  Bordentown,  running 
from  Main  to  Second  street,  a  distance  of  four  hundred 
and  twenty-two  feet.  Both  parties  claim  under  John  Miles, 
deceased.  The  complainants  insist  that  the  alley  was  dedi- 
cated by  John  Miles  sixteen  feet  wide  from  Main  to  Se- 
cond street.  The  defendants  admit  that  Miles  did  open, 
and  dedicate  for  public  use,  an  alley  from  Main  to  Second 
street,  but  insist  that  the  part  of  the  alley  towards  Main 
street,  to  the  depth  of  one  hundred  and  fifty-three  feet 
from  that  street,  was  opened  to  the  width  of  eight  feet 
only,  and  to  that  extent,  only,  dedicated  by  John  Miles 
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to  public  use.  This  is  the  issue  between  the  parties — ^the 
width  of  the  alley  to  the  depth  of  one  hundred  and  fifty- 
three  feet  from  Main  street. 

I  would  here  remark,  that  the  mere  fact  of  an  indi- 
vidual's encroaching  upon  the  street  by  a  building,  does 
not  confer  upon  every  one  owning  a  house  upon  the 
street  a  right  to  invoke  the  jurisdiction  of  this  court  to 
prevent  the  encroachment.  The  party  who  seeks  redress 
here,  in  such  a  case,  must  show  some  special  ground  of 
equity ;  otherwise,  every  case  where  there  is  a  dispute  as 
to  the  boundary  of  a  public  street  may  be  drawn  into 
this  court — a  question  not  appropriate  to  this  court,  but 
one  of  law  and  fact,  properly  belonging  to  a  court  of  law. 
Where  the  complaint  is  by  an  individual  owning  a  neigh- 
boring lot,  there  the  encroachment  being  a  special  dam- 
age to  adjacent  land  owners,  by  obstructing  their  view  or 
access  to  the  public  highway,  and  in  depreciating  the 
value  of  their  property,  a  case  is  presented  where  there  is 
some  special  equity.  The  present  case  is  one  properly 
brought  in  this  court.  The  complainants  claim  under  a 
grantor,  who  dedicated  this  alley  to  public  use,  and  par- 
ticularly for  the  benefit  of  the  lots  which  he  laid  out  and 
sold  along  the  alley.  It  is  a  fraud  upon  their  grant  for 
the  grantor,  or  any  one  standing  in  his  same  rights  to- 
wards the  complainants,  to  shut  up  or  obstruct  the  free 
use  of  the  alley.  Besides,  this  is  not  a  public  highway, 
which  has  been  accepted  as  such  by  the  public.  I  do  not 
think,  from  any  evidence  in  the  cause,  the  public  author- 
ities could  be  charged  with  a  neglect  of  duty  for  not  re- 
pairing this  way.  The  public  authorities  are  not  bound 
to  accept  as  a  public  highway,  with  all  its  responsibilities, 
every  alley  way  of  eight,  or  sixteen  feet  wide,  which  an 
individual  chooses  to  open  through  his  lands.  There  is  no 
doubt  but  that  the  value  of  the  complainants'  property  is 
very  materially  affected  by  the  width  of  this  alley.  They 
hold  under  John  Miles,  and  they  allege  that  he  opened 
the  alley,  and  that  he  received  a  consideration  for  this  lot 
with  a  special  reference  to  the  width  of  the  alley.    There 
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is  no  covenant  in  their  deed  that  the  alley  ahoald  be 
opened  sixteen  feet  They  cannot  maintain  an  action  at 
law  upon  their  deed  for  a  breach  of  covenant.  They  may, 
therefore,  properly  seek  redress  in  this  court  upon  their 
equities.  The  right  of  the  complainants  to  have  this  alley 
kept  open  to  the  width  of  sixteen  feet,  if  any  such  right 
exists,  is  an  equitable  right,  arie^ing  from  the  terms  of  the 
g^nt,  in  connection  with  the  situation  and  nature  of  the 
property  granted. 

In  1807,  John  Miles  became  the  owner  of  the  plot  of 
ground  lying  between  Main  and  Second  street  In  1882, 
he  erected  a  brick  building  on  Main  street,  which  is  still 
standing.  On  Main  street,  on  the  south,  Miles  was  bounded 
by  what  is  designated,  by  all  the  evidence,  as  the  Bums 
lot  This  lot  bounded  Miles,  for  one  hundred  and  fifty- 
three  feet,  on  a  line  at  right  angles  with  Main  street.  The 
boundary  line  of  the  two  properties  then  runs  off  south 
on  a  line  parallel  with  Main  street;  so  that  the  Barns  lot 
was  taken  off  of  the  southeasterly  corner  of  the  plot,  cat- 
ting a  lot  out  of  it  one  hundred  and  fifty-three  feet  deep. 
Aboat  the  year  1842,  Miles  opened  the  alley.  The  brick 
house,  he  had  built,  formed  the  north  corner  of  the  alley 
on  Main  street  The  Barns  lot  was  on  the  opposite  cor- 
ner. The  open  space  was  just  eight  feet  The  Burns  lot, 
ranning  easterly  for  one  hundred  and  fifty-three  feet, 
formed,  for  that  distance,  the  south  side  of  the  alley.  For 
the  remaining  distance  to  Second  street,  Miles*  land  lies 
on  both  sides  of  the  alley.  The  brick  house  formed  the 
north  side  of  the  alley  for  twenty  feet.  On  a  line  with  the 
brick  house,  and  twenty-one  feet  from  it,  was  a  smoke- 
hoase.  A  few  feet  further  east  was  an  ice-house.  The 
smoke-house  extended  ten  feet,  and  the  ice-house  fifteen 
feet,  along  the  alley ;  so  that  forty-five  feet  of  the  alley, 
an  Miles'  side,  opposite  Burns'  land,  was*  built  upon.  It 
IS  on  the  twenty-one  feet,  lying  between  the  brick  house 
and  the  smoke-house,  that  the  defendants  are  erecting 
their  building. 
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to  pobKc  use.  This  is  the  iesoe  between  the  parties — the 
width  of  the  alley  to  the  depth  of  one  hundred  and  fifty- 
three  feet  from  Main  street. 

I  woold  here  remark,  that  the  mere  fact  of  an  indU 
TidDal  s  encroaching  upon  the  street  by  a  building,  does 
not  confer  npon  every  one  owning  a  houHC  upon  the 
street  a  right  to  invoke  the  jurisdiction  of  this  court  to 
prevent  the  encroachment.  The  party  who  seeks  rcilress 
heviu  in  such  a  case,  must  show  some  special  ground  of 
WT.tT ;  Otherwise,  every  case  where  there  is  a  dispute  as 
ic  xht  boundary  of  a  public  street  may  l>e  drawn  int/> 
*jLt-  ^-anrt — a  question  not  appropriate  to  this  ^jourt,  hot 
■m*^  0-  law  and  fact,  properly  belonging  to  a  court  of  law, 
Vs^-rt  the  complaint  is  by  an  individual  owning  a  riC'igh- 
•»*/r  int.  there  the  encroachment  lx?ing  a  sj>ecial  ibuO' 
'^  :•  adiaeeut  htud  owners,  bv  ob«jtructinir  th^ir  vi^^w  or 
*'--•:-  tf  tirtr  public  Lij^Lwav,  and  in  d<fpr<:';isitir)g  the 
Ti  ♦  r  tij-eir  T»n»i»errT.  a  cawr  i«  pr*r»^nt'rd  wh^rre  th<^r^  is 
mr  «:nf-"ia  tfanitr.  The  prewnt  caw;  is  one  pfij^rrfy 
••^ci:'  ir  ii.**-  ccmrL  TLe  corxtjlajTiarjU  clsiJin  Ufjdfffa 
jar  •:  -iri..  o-fU»taitvd  ti'**^  ^]*fT  to  yJA:^:  uwr^  aiad  [^ar^ 
ti^-u--  :■»•  -Tj-:  i»^i*^^  c«f  tL*r  'y/ik  "w^l-h  he  JLaid  out  aiud 
"  •  i^nc:  TLi^  sili-^'.  It  »  a  fni-ud  t;j*Ofi  their  gmf;t  J<yf 
*^  rninc^  t-  Arn;-  cnrtr  k^li'Ti  v  :ti  l'm  «ir*je  rjr^-*>  t/>' 
'^•""i  lu-  '•  »TL'T -iiuairt^.  i:  ^t.il  vj- or  o^/xtrjf't  tL*:  fr** 

'A"^tviUr  ^nr  T_-  1  :i.';i».  ti^^u '.»••' *'vf  ltf»r  ii'.<t  V-'i.'^d 
' '  fc-»r:T '.  a- .  T 1  '  _  r'fV'17  '•"-i  t\  n*"  rvrtj^i'tiJ-V'-'Ti^j^?, 
*^^^  -:*^  WW'  '     *  jt-t:  ir  ^<r'.*^*'t  fe^  •w-a*'.  ^'Li*-i  an 

''^  mnu.     t^r^r-^     ^  im  vjcnL  erf'  tiiw-  fcJ^it^.   Tbt^ 

\   tat  -fTjtnx  of  tirf  aL<*T.    THi** 


^ 
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certain  debts  aiMl  legacies.  It  is  not  denied  that  these 
have  all  been  promptly  paid. 

Second.  They  were  to  invest  the  remdae  of  the  per- 
sonal property,  with  the  interest  accruing  thereon,  in 
good  prodoctive  real  estate,  ai  their  discreikm^  as  soon  afkr 
the  testator's  decease  as  to  them  should  seem  most  to  the  inter- 
est of  the  estate. 

It  is  evident  that  a  very  laige  discretion  was  committed 
to  the  execQtors,  as  to  the  time  in  which  they  were  to 
make  the  investment  in  real  estate ;  and  there  was  great 
propriety  in  not  limiting  them,  as  to  time,  in  this  respect. 
There  is  every  few  years  a  great  fluctuation  in  the  value 
of  real  estate,  and  it  was  necessary  that  a  discretion,  as  to 
time,  should  be  given  to  the  executors,  in  order  that  they 
might  discharge  advantageously  to  the  estate  the  doty 
thus  imposed  upon  them.  A  mistake  in  the  investment 
was  incurable.  They  had  no  right  to  reinvest,  but  their 
investment  was  permanent  It  was  the  duty  of  the  execu- 
tors,  until  such  investment  could  be  made,  to  keep  the 
personal  estate  at  interest  upon  good  security,  and  they 
would  have  been  derelict  in  duty  to  have  acted  otherwise. 
It  was  not  their  duty  to  convert  all  the  securities  in  their 
hands  into  money.  If  so,  then  the  money  must  necessa- 
rily be  kept  on  hand,  unproductive,  until  invested.  This 
they  would  not  have  been  justified  in  doing.  And  such  is 
the  opinion  of  the  master,  for  he  charges  them  with  in- 
terest, after  what  be  considers  a  reasonable  time  allowed 
them  to  invest  the  money.  I  think  the  mistake  is  here;  in 
considering  it  the  duty  of  the  executors  to  invest  in  real 
estate  as  soon  as  practicable^  and  in  fixing  a  period  to  be 
considered  as  a  reasonable  period  for  that  purpose.  The 
amount  to  be  invested  was  a  large  one,  and  so  long  as  the 
executors  kept  the  personal  estate  securely  and  profitably 
invested,  the  court  should  be  cautious  in  limiting  the 
time  within  which  it  was  their  duty  to  have  invested  all 
the  estate. 

Where,  then,  the  personal  estate  was  safely  invested  on 
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oonstitote  the  resl  gravamen  oi  the  complainants'  case,  as 
they  really  existed,  is  unfavorable  to  the  complainants' . 
claim. 

The  complainants  have  undertaken  to  show  that,  on  the 
Sd  of  October,  1844,  the  alley  was  in  fact  sixteen  feet 
wide.    They  rely  upon  the  deed  from  Miles  to  Claypole . 
and  Higgins  to  establish  this  fact  in  connection  widi  the 
acts  and  declarations  of  Miles.   As  I  have  stated,  there  is 
no  act,  proved  to  have  been  done  by  Miles  prior  to  that 
time,  which  shows  that  he  made  any  dedication  wider 
than  the  eight  feet,  or  manifested  any  intention  to  that 
effect    Ko  witness  testifies  to  any  declaration  of  snch  an 
intention  prior  to  that  time.    The  testimony  of  Claypole^ 
one  of  the  grantees,  puts  the  matter  at  rest.    He  says  no 
such  declaration  was  made  at  the  sale  at  which  he  pur- 
chased, and  that  he  did  not  purchase  with  any  such  ex- 
pectation.   Does  the  deed  establish  the  fact  ?    The  deed 
includes  several  lots  within  the  same  boundaries,  without 
giving  a  description  or  the  boundaries  of  the  separate  lots. 
The  lots  lie  on  both  sides  of  the  alley.  The  only  mention 
that  is  made  of  the  alley  in  the  deed,  is  in  giving  one  of 
the  boundaries,  as  follpws :  ''  thence  parallel  loUh  Second  and 
Mam  street,  crossing  a  sixteen  feet  aUey,  called  Miles  alley.** 
Such  a  mention  of  an  alley  in  the  deed  raised  no  implied 
covenant  on  the  part  of  the  grantor  to  open  an  alley  six- 
teen feet  wide,  or  of  any  other  width.  Nor  does  it  give  tp 
the  grantee  any  claim,  in  equity,  upon  the  grantor,  tp 
compel  him  to  open  such  an  alley.    It  is  nothing  more 
than  a  declaration  on  the  part  of  the  grantor  of  the  ex- 
istence of  such  an  alley,  and  resort  must  be  had  to  other 
evidence  to  show  the  fact  of  its  actual  existence  and  of 
its  width.    Suppose  the  fact  to  have  been,  that  there  was 
no  alley  there  of  any  kind — where  would  the  grantees 
have  been  entitled  to  have  it  located  ?    There  is  no  loica- 
tion  specified  in  the  deed.    Where  there  is  no  street  or 
alley  actually  in  existence,  and  no  map  by  which  its  loca- 
tion can  be  ascertained,  then  the  mere  referenoe  to  an 
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$ihj  Of  street  a«iocint9  to  noihitig.  But  k««  ^hu»  aa  aHey 
aetmiHy  located  and  in  use.  The  deed  oallft  it  a  flixtees 
feet  alley,  while  in  fiEu^t  it  was  only  eight  feet  wide.  A 
court  of  equity  cannot  compel  the  grantor  to  widen  the 
alley.  On  which  side  should  it  be  widened  ?  or  to  what 
extent  in  length?  If  the  grantee  relied  Hpon  the  nse  of  a 
sixteen  feet  alley,  he  should  have  had  a  covenant  in  kta 
deed  to  secure  it. 

But  again.  The  complainants  insist  that  John  Milee 
promised  and  agreed  to  open  the  alley  sixteen  feet  wide, 
and  that  he  sold  lots  to  individuals  reljing  upon  such 
promise  and  agreement,  and  that,  afterwards,  he  execnted 
hie  agreement  by  actually  widening  the  alley.  They  in- 
sist that  a  court  of  equity  should  now  enjoin  him  from 
closing  up  the  alley  to  its  original  width. 

The  first  question  to  be  decided  is — ^whether,  admitting 
the  proposition  to  be  true — ^that  equity  ought  to  protect 
those  who  have  purchased  from  John  Miles  under  such 
circumstances — do  the  complainants  occupy  a  position  to 
entitle  them  to  such  interference.  The  bill  does  not  charge 
that  Miles  made  any  such  agreement  with  Claypole  and 
Higgins,  under  whom  the  complainants  claim,  or  that 
they  gave  an  increased  price  for  the  land,  relying  upon 
any  such  expectation.  On  the  contrary,  Mr.  Claypole  says, 
no  such  promise  was  made,  and  that  they  did  not  pay  ibr 
the  lota  under  any  expectation  that  the  alley  would  be 
widened.  Certainly,  then,  Claypole  and  Higgins  could 
have  no  equitabie  claim  upon  Miles  to  widen  the  alley, 
or  to  prevent  his  widening,  and  then  contracting  it  again, 
at  his  pleasure.  They  could  not  claim  the  benefit  of  any 
promise  or  agreement  he  subsequently  made  to  others : 
and  there  certainly  could  be  no  propriety  in  their  advanc- 
ing such  a  claim.  But  the  complainants  do  not  occupy 
precisely  this  position.  They  have  smee  purchased  from 
Claypole  and  Higgins,  and  insist  that  they  purchased 
aftBt  the  alleged  promises  and  agreements  were  made, 
and  after  the  alley  had  been  actoally  widened^    If  they 
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had  alleged,  in  their  bill,  tiiftt  they  pardiased  and  paid 
for  their  lots  after  Miles  had  widened  the  alley — ^i^er  he 
had  sold  lots  ^pon  it  tbas  widened — aad  after  he  had  done 
other  acts  which  showed  an  intentioa  on  his  part  to  dedi- 
cate it  at  its  increased  width,  then  they  would  have  pre- 
sented a  stronger  claim  for  eqnitable  interference  in  their 
behalf.  But,  at  the  time  they  purchased,  the  alley  was  not 
actually  widened  to  Main  street,  and  they  do  not  allege 
that  they  paid  for  their  lot  under  the  expectation  that  it 
would  be ;  nor  do  they  say  that  Miles  had  done  anything 
upon  which  they  relied  to  manifest  an  intention  of  open- 
ing the  alley  sixteen  feet  wide.  They  have  made  no  im- 
provements on  their  lots.  It  does  not  appear  that  they 
have  done  anything  relying  upon  the  declarations  or  acts 
of  Miles  as  to  opening  or  widening  the  alley. 

I  must  confess  I  do  not  consider  the  complainants  as 
occupying  a  very  favorable  position  in  the  court.  If  tbey 
had  purchased  directly  from  Miles,  and  he  had  agreed  to 
widen  the  alley,  and  had  actually  executed  his  agreement 
by  widening  it,  they  would  have  had  some  claim,  in  equity, 
to  hold  him  where  he  had  placed  himself  under  his  agree- 
ment. Although  the  court  could  not  certainly  have  com- 
pelled him  to  execute  such  an  agreement  existing  merely 
in  parol,  yet  w*hen  once  executed,  the  court  would  have 
prevented  his  retracting  to  the  injury  of  one  who  had  a 
moral  claim  upon  him  for  its  execution. 

As  the  case  has  excited  a  very  great  interest,  and  the 
parties  have  incurred  great  expense  in  endeavoring  to 
maintain  their  respective  rights,  I  have  examined  care- 
fully the  whole  evidence,  that  I  might  give  an  (pinion  as 
to  whether,  under  the  most  &vorable  circumstances,  the 
complainants  could  have  any  claim  upon  John  Miles,  or 
upon  the  defendants,  who  hold  under  him,  to  enjoin  them 
ttom  erecting  the  building  in  question. 

Admitting,  then,  the  position  taken  by  the  compkdft- 
ants'  counsel — ^that  if  they  have  shown  that  John  Miles 
promised  aad  a^^teed  to  open  die  alley  thiou|;h  fiotn  Matu 
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to  Second  street,  and  that  if  he  has  done  acts  which  show 
an  intention  to  dedicate  the  alley  to  such  extent,  they  are 
entitled  to  an  injunction  to  prevent  the  defendants  from 
obstructing  the  alley,  wherever  it  has  thus  been  opened — 
have  they  proved  such  a  case  ?  The  burthen  of  proof  is 
with  the  complainants.  They  are  seeking  to  deprive  the 
defendants  of  the  use  and  enjoyment  of  the  property,  the 
title  to  which  is  indisputably  in  them.  They  should  show 
a  clear  case,  free  from  all  reasonable  doubt. 

The  complainants  produce  a  number  of  witnesses,  who 
testify  very  positively  to  the  declarations  of  Miles,  made 
at  the  several  public  sales  of  the  lots  on  the  alley,  and  at 
other  times,  of  his  intention  to  open  the  alley  sixteen  feet 
wide.  Some  of  them  say  he  declared  he  would  open  it 
clear  through  from  Main  to  Second  street.  Others  testify 
that  he  said  the  alley  was  to  be  sixteen  feet  wide,  without 
mentioning  its  termini, 

Clement  Rockhill,  John  Cobson,  Paul  A.  Foram,  and 
George  Clift  are  very  strong  witnesses  as  to  these  decla- 
rations. But  where  there  is  contradictory  testimony,  the 
court  cannot  overlook  the  fact  of  witnesses  being  very 
greatly  interested  in  the  question  at  issue,  and  of  their 
exhibition  of  feelings  strongly  enlisted  in  behalf  of  the 
party  for  whom  they  are  called  to  testify.  Witnesses  who 
occupy  such  a  position,  and  exhibit  such  feelings,  testify- 
ing to  declarations  and  conversations  which  occurred  eight 
or  ten  years  ago,  can  hardly  be  expected  to  be  as  accurate 
in  their  testimony  as  disinterested  witnesses.  Mr.  Jtaek- 
hUl  is  the  owner  of  a  lot  in  the  alley.  When  he  is  asked 
if  his  property  will  not  be  enhanced  in  value,  instead  of 
answering  the  question,  he  objects,  and  after  some  diffi- 
culty, is  brought  to  say,  "  I  suppose  it  will  increase  it  a 
little — ^that  is  if  I  wanted  to  sell, — it  would  not  increase 
it  for  me,  only  for  accommodation."  To  the  question, 
whether  he  has  contributed  anything  to  carrying  on  this 
suit — ^he  replies,  ^^  I  have  not  contributed  anything ;  it  is 
likely  I  shall,  and  every  other  good  citizen  of  the  town 


Mghl  to,  or  else  li^  is  no  mftti."  He  eays  he  hfts  not 
taken  a  deeper  interest  in  the  suit  ^'  than  every  good  citi- 
zen ought  to."  Mr.  BoekkUl  says  he  took  no  part  in  the 
attack  upon  the  building  just  before  the  injunction  was 
granted.  It  is  proved  that  he  was  greatly  excited  at  the 
time^  and,  with  a  pole  in  his  hand,  made  common  cause 
with  the  attacking  party.  A  witness,  under  such  circum- 
stances, is  not  entitled  to  have  the  same  weight  given  to 
his  testimony  as  one  who  stands  indifferent  between  the 
parties.  I  may  say  this  without  impeaching  the  integrity 
of  Mr.  Rockhill.  The  natural  effect  of  such  personal  ex- 
citing causes  is  to  warp  the  memory.  Such  witnesses  do 
but  exhibit  human  nature,  as  we  generally  find  it.  There 
are  exceptions  to  the  general  rule,  but  they  are  rare. 

The  defendants  call  witnesses  who  were  present  at  the 
same  sales,  and  heard  the  same  declarations,  and  some 
of  whom  were  purchasers  at  the  sales.  They  put  a  differ- 
ent construction  upon  the  declarations,  and  one  consistent 
with  the  defendants'  answer.  According  to  their  recol- 
lection, Mr.  Miles  confined  himself  to  that  portion  of  the 
alley  from  the  foot  of  the  Barns  lot  to  Second  street,  and 
declared  his  intention  to  be  to  open  the  alley,  to  thai  ex- 
ienty  sixteen  feet  wide.  This  intention  he  afterwards  car- 
ried out  The  witnesses  say,  if  it  had  been  understood 
that  the  alley  was  to  be  widened  sixteen  feet  all  the  way 
through^  the  lots  would  have  sold  for  as  much  again  as 
tiiey  did.  Others  say  they  did  not  purchase  because  the 
alley  was  not  extended  out  to  Main  street.  But  it  is  the 
acts  of  John  Miles  to  which  we  must  look  as  indices  of  his 
intention.  His  declarations  are  of  no  importance,  except 
as  they  explain  and  give  color  to  his  acts. 

As  to  these  acts,  the  only  inquiry  material  to  settling 
this  controversy  is — ^what  acts  did  John  Miles  do  to  show 
his  intention  to  open  to  the  width  of  sixteen  feet  that  por* 
tion  of  the  alley  lying  next  to,  and  to  the  distance  of  one 
hundred  and  fifty-three  feet  firom  Main  street  ?  The  fact, 
that  he  opened  the  alley  all  the  way  through  from  Main 
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to  Second  street,  and  then  widened  it  sixteen  feet  for 
three  hundred  and  sixty-nine  feet,  ont  of  four  hundred 
and  twenty-two  feet,  and  sold  lots  upon  the  alley,  is  some 
evidence  of  such  intention.  In  the  year  1847,  he  moved 
the  fence,  along  the  one  hundred  and  fifty-three  feet,  for 
the  distance  of  eighty-four  feet  below  the  ice-house,  and 
left  the  space  open  between  the  smoke-house  and  the 
brick  house,  which  is  the  particular  spot  of  ground  now 
in  dispute.  The  ice-house  has  been  filled  up,  and  the 
fence  where  the  house  stood  was  placed  back  on  the  line 
of  sixteen  feet.  Why  was  the  fence,  below  the  ice-house, 
moved  in  ?  The  defendants  have  attempted  to  show  that 
it  was  done  for  Miles'  convenience  mainly,  and  that  it 
was  used  by  his  tenants.  But  it  is  very  clear  that,  during 
all  the  time  the  fence  has  been  moved  in,  the  land  thrown 
out  has  been  used  as  part  of  the  alley ;  and  the  fact,  that 
by  this  removal  of  the  fence,  the  alley,  at  this  place,  was 
made  to  correspond  with  the  part  toward  Second  street,  is 
evidence  that  the  feuce  was  moved  for  that  purpose. 
There  is  evidence  that  Miles  said  he  moved  the  fence  for 
the  purpose  of  widening  the  alley,  and  that,  upon  appli- 
cation being  made  to  him  to  fill  the  ice-house,  he  declined, 
saying  that  it  stood  in  the  alley.  But,  on  the  other  hand, 
George  W.  Thomson  testifies  that  he  heard  Miles  say  he 
meant  to  tear  down  the  ice-house,  and  build  a  kitchen 
there. 

The  evidence,  with  regard  to  the  space  between  the 
brick  house  and  smoke-house,  is  very  difterent.  Although, 
for  most  of  the  time  since  1844,  that  space  has  been  left 
open,  Mr.  Miles  has  used  it  for  purposes,  and  asserted 
acts  of  ownership  over  it,  during  the  whole  period,  incon- 
sistent with  an  intention  to  make  it  a  part  of  the  alley. 
Allen  Beedery  a  witness  called  by  the  complainants,  says, 
that  he  was  a  tenant  of  the  brick  house  from  1849  until 
1856 ;  that  when  he  moved  there,  there  was  no  fence  be- 
tween the  brick  house  and  the  smoke-house,  and  that  the 
space  was  left  open  until  he  left,  which  was  the  first  of  * 
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April,  1856.  Bat  on  crosft-ezaminationy  he  Bays,  that  he 
uaed  it  all  the  time  he  was  there  for  private  purposes,  and 
considered  that  he  rented  the  privilege  of  it  Mr.  Miles 
himself  used  it  to  keep  his  water-casks  there  and  his 
coal-bins.  The  proof  is  clear  that  Mr.  Miles  and  his  ten- 
ants claimed  and  enjoyed  the  use  of  it  In  the  year  1847, 
one  of  the  tenants  put  up  a  fence,  by  permission  of  Mr. 
Miles.  Mr.  Thomson^  another  tenant,  claimed  a  right  of 
way,  and  insisted  upon  having  the  fence  down.  He 
claimed  it,  not  as  a  public  highway,  but  as  a  private  way. 
They  had  a  kind  of  informal  lawsuit  before  a  justice  of 
the  peace  and  a  jury,  and  Mr.  Thomson's  claim  was  sus- 
tained. The  fence  stood  for  several  years,  and  yet  no  one 
interfered  with  it  on  the  ground  of  its  being  on  the  pub- 
lic alley.  Gideon  Letois  has  been  a  tenant  of  the  brick 
house  for  the  last  eighteen  years.  He  says  he  has  had  the 
privilege  of  using  the  twenty-one  feet  space  for  private 
purposes,  and  considered  that  he  rented  that  privilege. 
In  addition  to  these  facts,  we  have  Miles,  in  1832,  putting 
up  a  brick  building,  which  is  altogether  inconsistent  with 
his  entertaining  any  idea,  at  that  time,  of  opening  the  al- 
ley to  Main  street.  The  smoke-house  still  stands  on  the 
eight  feet  line,  although  a  building  of  but  little  value  and 
easily  removed.  We  can  hardly  conceive  of  a  right  exist- 
ing to  have  the  alley  opened  to  Main  street,  and  yet  that 
this  smoke-house  should  have  been  permitted  to  remain, 
when  it  constitutes  so  great  an  obstruction  to  the  use  of 
the  way. 

I  do  not  see  how  any  one  can  carefully  examine  this 
evidence  without  coming  to  the  conclusion,  either  that 
John  Miles  did  not  intend  to  dedicate  the  twenty-one  feet 
between  the  brick  house  and  the  smoke-house  as  part  of 
the  alley,  or  that  the  evidence  leaves  it  in  doubt  whether 
such  was,  or  was  not,  his  intention.  I  do  not  think  that 
the  complainants  have  proved  their  case.  The  defendants 
have  a  title  to  this  land.  They  cannot  be  deprived  of  that 
title  by  merely  throwing  a  cloud  upon  it. 
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The  bill  must  be  dismiflBed  mth  costs.  The  expenaei  nf 
the  examination  of  the  witneases,  who  were  re-etttninedl 
without  an  order  for  that  parpoae,  mnet  not  be  Included 
in  the  taxed  bill^  as  their  examinations  were  contrary  to 
the  practice  of  the  court 


Bavid  Tomkins  vs.  Ira  Tomeiks. 

ThA  Coart  of  OhaDceiy  exercises  a  jorisdicti<m  of  looking  into  the  jadgmeali 
of  other  ooarts,  aod  relieving  against  them  for  frand. 

Where  the  jadgment  has  been  procured  by  artifice  or  concealment  on  the  part 
of  the  plaiatiff,  and  the  court  where  the  fraud  has  been  perpetrated  is  not 
able  to  gi?e  relief,  there  this  court  will  take  hold  of  the  partj  who  has  com- 
mitted the  fraud,  and  prevent  his  using  his  judgment  to  the  iigtiry  of  his  ad- 
versary ;  or  if  he  has  enforced  his  judgment,  the  court  will  hold  him  a  irn»> 
tee,  and  compel  him  to  account  for  the  fruits  of  his  iniquity. 

The  court  will  decree  a  parly  to  cancel  a  judgment  obtained  against  coa- 
scienoe. 

The  court  will  relieve  against  the  fraudulent  use  of  n  bona  Jide  jadgment 
against  awards  fraudulently  obtained,  against  verdicts  and  probates  of  wills, 
and  even  against  private  acts  of  legislative  bodies,  obtained  by  fraud. 

The  usual  ground  upon  which  a  court  of  equity  refuses  to  interfere  with  a 
judgment,  is  because  the  defendant  should  have  protected  himself  in  the 
conrt  where  the  judgment  is  obtained.  The  objection  can  have  oo  weight 
when  the  judgment  is  in  attachment  and  the  proceedings  have  been  wboDy 
€x  parte. 

But  even  in  a  case  where  a  jadgment  has  been  obtained  in  the  abaenoe  of  a 
party,  and  upon  a  hearing  entirely  exparie,  this  court  will  not  try  the  meriU 
of  the  case  over  again,  where  they  have  been  properly  submitted  to  the  tri- 
bunal established  by  law  to  hear  and  adjudicate  upon  them. 

In  the  case  of  attachment  where  the  plaintiff  imposes  a  fictitious  claim  upon 
the  auditors,  or  a  claim  which  has  been  satisfied,  if  he  conceals  from  the  an- 
ditora  any  fact  which  tends  to  show  that  his  claim  is  not  a  valid  one,  be  com- 
mits a  fraud  against  wh|ch  this  court  will  grant  relief,  either  by  etgoiniag 
the  enforcement  of  the  clMim,  or  ordering  snch  restitution  as  the  circum- 
stances  of  the  case  will  justify. 

A  |»arent  is  bound  to  provide  his  infant  children  with  necesiariea ;  aad  if  ha 
neglect  to  do  so,  a  third  person  may  supply  them,  and  charge  the  pareat 
with  the  amount.  But  such  third  person  must  take  notice  of  what  is  neoaa- 
sary  for  the  infiint,  according  to  bis  shaalioii  in  life;  end  where  tba  iofael 
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fives  with  bis  parent,  and  is  provided  for  by  him,  a  persoo  famishing  neoee- 
series  cannot  charge  the  parent. 
Where  the  infant  is  tub  pote$iaie  pareniU,  there  mtist  be  a  clear  and  palpable 
omission  of  duty,  in  that  respect,  on  the  part  of  the  parent,  in  order  to  au- 
thorize any  other  person  to  act  for,  and  charge  tlie  expense  to  the  parent. 


C.  Parker^  for  complainant. 
T.  Little^  for  defendant. 

Thb  Chancellor.  The  complainant  and  defendant, 
with  their  two  brothers  and  two  sisters,  were  seized,  as 
tenants  in  common,  of  a  tract  of  land  of  about  forty  acres, 
in  the  county  of  Morris.  It  had  been  set  off  as  their  mo- 
ther's dower.  She  occupied  it,  from  the  year  1825  until 
she  died,  in  the  year  1850.  In  the  year  1833,  the  com- 
plainant left  the  state  of  New  Jersey,  and  was  absent  un- 
til after  his  mother's  death.  When  he  left  the  state,  he 
left  behind  him,  wholly  unprovided  for,  his  wife,  who 
was  partially  deranged,  and  several  children,  one  of  whom 
was  a  daughter,  four  or  five  years  of  age.  The  mother  was 
sent  to  the  poor-house  of  the  county.  The  daughter  was 
sent  to  her  grandmother,  the  complainant's  mother,  with 
whom  she  lived,  and  by  whom  she  was  provided  for  until 
the  year  1888,  with  the  exception  of  one  year  during  that 
period,  when  she  was  taken  care  of  and  supported  by  her 
brothers. 

In  a  few  days  after  the  death  of  Nancy  Tomkins,  the 
complainant's  mother,  the  defendant  proved  her  will,  as 
one  of  the  executors.  Two  days  after  proving  the  will,  he 
caused  a  writ  of  foreign  attachment  to  be  issued  against 
the  complainant,  and  attached  the  complainant's  interest 
in  the  forty  acre  tract.  On  the  10th  of  August,  1850,  he 
presented  before  the  auditors  a  written  claim  for  fourteen 
hnndred  and  forty-three  dollar,  for  the  maintenance,  by 
his  testatrix,  of  the  complainant's  daughter,  from  March, 
1888,  to  March,  1848.  The  auditors  reported  there  was 
due  to  the  executor  the  sum  of  eleven  hundred  and  sixty- 
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Awe  doUare  and  twenty  cents.  The  complainant's  interest 
in  the  property  was  sold  upon  the  judgment  in  attach- 
ment, and  the  defendant  purchased  it  for  fifty  dollars, 
which  was  very  much  below  its  real  value.  The  defend- 
ant purchased  for  himself  and  his  two  brothers  and  two 
sisters.  They  afterwards  sold  the  land  for  twenty-eight 
hundred  dollars. 

The  bill  alleges,  that  the  proceedings  on  the  part  of  the 
defendant,  in  causing  the  attachment  to  be  issued  against 
the  complainant,  and  in  procuring  judgment  to  be  enter- 
ed, was  fraudulent ;  that  it  was  all  a  mere  contrivance  to 
get  hold  of  the  complainant's  interest  in  the  property,  and 
that  it  is  i^ainst  good  conscience,  under  the  circumstan- 
ces, for  the  defendant  to  hold  the  consideration  he  re- 
ceived for  the  property.  The  bill  prays  that  the  defend- 
ant may  be  decreed  to  account  to  him  for  the  value  of 
that  interest. 

The  power  of  a  court  of  equity  to  look  into  the  judg- 
ments of  other  courts,  and  relieve  against  them,  on  the 
ground  of  fraud,  is  well  established.  It  was  affirmed  in 
this  court,  in  Glover  v.  Hedges^  Saxion  119 ;  Boulon  v.  ScoU's 
adm'rs  et  al.,  2  6r.  G.  M.  2S6,  241 ;  Vanmeier  v.  Executor  of 
Jones^  2  G.  C.  R.  628 ;  Giffovd,  administraiarj  v.  Thorny  1 
SU>ckUm  703.  The  authorities  are  cited,  in  these  several 
cases,  where  the  jurisdiction  has  been  sustained.  Where 
the  judgment  has  been  procured  by  artifice  or  conceal- 
ment, on  the  part  of  the  plaintifi^  and  the  court  where  the 
fraud  has  been  perpetrated  is  not  able  to  aftbrd  adequate 
relief,  there  this  court  will  take  hold  of  the  party  who  baa 
committed  the  fraud,  and  will  prevent  his  using  the  jadg- 
ment  to  the  ii^jury  of  his  adversiity ;  or  if  he  has  en- 
forced his  judgment,  this  court  will  hold  him  as  a  tmatee, 
and  compel  him  to  aocount  for  the  fruits  of  his  iuiqaity* 
In  Bamesty  v.  FoweU^  1  Ves.  285^  ixise  146»  Lord  Hunl- 
wick  says— '^  though  this  court  cannot  set  aside  a  judf^ 
ment  of  a  common  law  court  obtained  against  cooaciMiee, 
yet  it  will  decree  the  party  to  acknowledge  aatisflgtien 
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<Mi  tflfll?  jndgiMiit;  tbough  he  has  received  nothimg— he^- 
OMiee  obtMDed  where  nothing  wae  diie;  so  it  ominot  set 
aride  a  iine  for  being  obtained  bj  fraud  and  impositiotty 
as  the  ooart  of  C.  B.  to  a  certain  degree  and  with  some 
reatriotion  may :  yet,  on  a  conveyance  so  obtained,  tiiis 
cotnrt  never  sent  the  plaintiff  to  C.  B*  to  set  it  aside ;  bat 
conndefs  the  person  obtaining  the  estate,  even  by  fine,  as 
a  tnistee,  and  decreed  him  to  reconvey  on  the  general 
gffoand  of  laying  hold  of  the  ill  conscience  of  the  party, 
to  make  him  do  what  is  necessary  to  restore  matters  as 
before*"  This  court  may  grant  an  injured  party  relief 
against  the  firaudalent  use  of  a  hanafde  judgment.  If  by 
any  artifice,  or  unconscionable  contrivance,  ethe  plaintiff 
has  become  himself  the  purchaser  of  the  defendant's  pro- 
perty at  a  grossly  inadequate  price,  this  court  will  grant 
relief  by  holding  him  a  trustee,  and  will  compel  him  to 
aecoont  for  the  property  at  its  fair  value,  or  subject  it  to 
another  sale.  And  as  this  court  has  frequently  granted  relief 
against  awards  fraudulently  obtained  against  verdicts  and 
probates  of  wills,  and  even  against  private  acts  of  legis- 
lative bodies  obtained  by  fraud,  with  much  greater  pro- 
priety will  it  relieve  against  a  fraudulent  judgment,  where 
the  defendant  has  had  no  opportunity  of  being  heard. 
The  usual  ground,  upon  which  a  court  of  equity  refuses  to 
interfere  with  a  judgment,  is  because  the  defendant 
should  have  protected  himself  in  the  court  where  the 
judgment  was  obtained.  In  a  case  like  the  present,  of 
foreign  attachment,  where  the  proceeding  is  m  rem^  and 
the  judgment  is  obtained  without  the  knowledge  of  the 
defendant,  and  the  proceedings  are  all  necessarily  ex 
parte^  it  would  be  hard,  indeed^^  if  this  court  could  not  in- 
terpose to  protect  a  party  against  the  fraud  of  the  plain* 
liff.  The  propriety  of  this  court's  interfering  in  such 
cases  is  too  obvious  to  require  its  being  vindicated.  But 
even  in  a  case  where  a  judgment  has  been  obtained  in 
the  absence  of  a  party,  and  upon  a  hearing  entirely  ex- 
pwrtej  this  court  will  not  try  the  merits  of  a  ease  prer 
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agatQ  where  those  merits  have  been  pivperly  submitted  ta 
the  tribunal  established  by  law  to  hear  and  adjudicate 
upon  them.  In  the  case  of  foreign  attachments,  auditors 
are  appointed  bj  the  court,  before  whom  the  claims  are 
proved.  There  is  no  appeal  from  their  decision.  If  the 
plaintiff  imposes  a  fictitious  claim  upon  the  auditors,  or  a 
claim  which  has  been  satisfied,  and  for  which  the  defend- 
ant has  a  receipt — in  fine,  if  he  conceals  from  the  audi- 
tors any  fact  which  tends  to  show  that  his  claim  ia  not  a 
valid  one,  he  commits  a  fraud  upon  the  absent  party, 
against  the  consequences  of  which  this  court  will  protect 
him,  if  it  is  within  its  power  to  do  so,  either  by  enjoining 
the  enforcement  of  the  claim  at  law,  or,  if  the  judgment 
is  executed,  by  compelling  sach  restitution  to  be  made  as 
is  just  under  the  circamstances  of  the  case. 

The  complainant  alleges  that  there  was  nothing  due 
from  him  to  the  defendant,  as  the  executor  of  Kancy 
Tomkins,  and  that  the  defendant  knew  it  That  the  com- 
plainant's daughter  was  supported  by  the  testatrix,  from 
the  year  1883  until  the  year  1848,  is  not  disputed.  But  it 
is  said  there  was  no  express  contract  that  she  should  be 
remunerated  for  the  support  and  maintenance  of  the  child, 
and  that  the  law  would  not  imply  a  contract  Whether  the 
law  would  imply  a  contract,  or  not,  must  depend  upon 
circumstances.  The  parties  have  both  gone  into  evidence 
in  this  suit  in  support  of  and  in  opposition  to  the  claim. 
But  if  this  question  was  properly  presented  to  the  auditors 
without  any  concealment,  it  is  hot  open  for  investigation 
here.  If  the  complainant  had  shown  an  agreement  be- 
tween himself  and  mother  that  she  would  adopt  the  child, 
and  maintain  her  without  cpmpensation,  I  am  inclined  to 
think  that  he  would  have  been  entitled  to  relief  even 
without  proof  of  any  knowledge  on  the  part  of  the  de- 
fendant of  such  an  agreement  Because  the  defendant, 
acting  only  in  his  representative  capacity,  might  well  be 
supposed  not  to  have  that  information.  And  so,  if  the 
complainant  should  now  produce  a  receipt,  it  would  not  be 
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necessary  to  show  that  the  defendant  knew  of  its  exist- 
ence when  he  made  the  claim.  Then  relief  would  be 
granted,  so  far  as  it  could  be,  against  the  estate,  on  the 
ground,  that  it  would  be  unconscionable  to  permit  the  es- 
tate to  reap  any  benefit  from  the  judgment  under  such 
circumstances.  But  here  is  conflicting  evidence,  as  to  the 
fSEicts,  from  which  a  contract  might  be  implied.  The  posi- 
tion taken  by  the  complainant's  counsel  is,  that  a  parent 
is  under  no  legal  obligation  to  support  his  child,  and  that 
whoever  furnishes  a  child  with  necessaries,  must  do  it 
gratuitously ;  that  no  recovery  can  be  had  for  such  neces- 
saries, unless  they  were  furnished  under  an  express  con- 
tract with  the  parents.  What  was  said  by  the  judges  in  the 
cases  of  Urmston  v.  Newcomer,  4  Ad,  ^  Ellis  899,  31  ^. 
C  L.;  Mortimore  v.  Wright;  6  3f,  ^  W.  48,  would  seem 
to  sustain  the  position.  Such  is  not  the  law  in  New  Jer- 
sey. The  law,  as  it  has  been  adopted  in  this  state,  is  as 
laid  down  by  the  court  in  Van  Valkinburgh  v.  Watson  and 
WatsoUy  18  J,  £,  480.  A  parent  is  bound  to  provide  his 
infant  children  with  necessaries ;  and  if  he  neglect  to  do 
so,  a  third  person  may  supply  them,-  and  charge  the  pa- 
rent with  the  amount.  But  such  third  person  must  take 
notice  of  what  is  necessary  for  the  infant,  according  to  his 
situation  in  life ;  and  where  the  infant  lives  with  his  pa- 
rent, and  is  provided  for  by  him,  a  person  furnishing  ne- 
cessaries cannot  charge  the  parent.  **  When  the  infant  is 
sub  poiesiate  parentis,  there  must  be  a  clear  and  palpable 
omission  of  duty,  in  that  respect,  on  the  part  of  the  pa- 
rent, in  order  to  authorize  any  other  person  to  act  for, 
and  charge  the  expense  to  the  parent."  If  a  case  can  be 
suggested  where  the  moral  obligation  of  a  father  to  pro- 
vide for  his  offspring  can  be  enforced  as  a  legal  one,  it 
would  be  difficult  to  find  one  more  apposite  than  this.  The 
complainant  left  his  child,  about  three  or  four  years  of 
age,  with  its  destitute  and  heart-broken  mother.  He 
abandoned  them  both  to  the  charities  of  the  world.  The 
mother  found  shelter  in  the  alms-house.  The  daughter 
Vol.  ni.  2  x 
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was  forced  npon  its  grandmother,  a  woman  then  advanced 
in  life,  and  of  moderate  means  for  her  own  support. 
There  is  no  evidence  that,  for  the  fifteen  years  the  child 
was  under  the  care  of  its  grandmother,  the  father  ever 
made  any  inquiry  as  to  its  whereabouts  or  welfare.  Now, 
in  view  of  all  these  facts,  if  there  was  any  doubt  as  to  the 
legal  obligation  of  the  father  to  provide  for  his  child,  and 
of  his  legal  liability  to  such  as  should  supply  that  child 
with  the  necessaries  of  life,  the  moral  obligation  is  so 
strong  that  a  court  of  equity  would  feel  but  little  inclined 
to  grant  relief,  on  any  such  ground  as  that  the  moral  obli- 
gation had  been  converted  into  a  legal  one. 

An  effort  was  made  by  the  complainant  to  show,  that 
the  case  was  presented  to  the  auditors  as  a  mere  matter  of 
form,  and  that  there  was  no  proof  before  the  auditoiB. 
But  in  this,  the  complainant  failed.  The  witness  says, 
she  was  one  of  the  witnesses  before  the  auditors ;  that 
she  was  not  at  that  time  asked  any  question  as  to  whe- 
ther the  child  lived  with  her  grandmother  as  an  adopted 
child,  or  on  board ;  that  she  was  asked  what  it  was  worth 
to  board  a  child  of  that  age,  and  she  thinks  she  did  not 
give  testimony  at  that  time  to  any  other  point  But  on 
her  (T055-examination  she  says,  she  was  examined  to 
prove  the  length  of  time  the  child  lived  with  its  grand- 
mother, and  that  she  stated  the  age  when  she  went  to  her 
grandmother's,  and  her  age  when  she  left;  she  thinks  she 
stated  that  if  she  had  a  girl  to  board  and  school,  and  she 
did  not  do  anything,  it  would  be  worth  ten  shillings  a 
week ;  that  she  stated  to  the  auditors  that  she  did  things 
that  she  was  told  to  do.  It  is  fair  to  presume,  from  the 
testimony  of  this  witness,  that  the  whole  matter  was  fairly 
presented  to  the  auditors ;  and  there  is  nothing  to  justify 
the  inference  that  there  was  any  material  fact  within  the 
knowledge  of  the  defendant  that  was  concealed.  The 
complainant  might  have  examined  the  auditors,  had  he 
seen  fit  to  do  so. 

The  bill  charges  that  the  defendant  knew  where  the 
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complainant  was,  and  parposely  concealed  from  him  the 
fact  of  the  attachment  The  defendant  denies  this,  and 
there  is  no  evidence  to  sustain  the  charge.  Mrs.  Good- 
speed,  the  complainant's  daughter,  was  at  Newark  when 
the  attachment  was  taken  out,  and  she  says  she  did  not 
hear  of  it.  But  even  if  there  was  any  concealment,  it 
would  only  he  a  very  slight  circumstance,  indeed,  to  es- 
tablish such  fraud  as  would  justify  this  court's  interfering 
with  the  judgment. 

Another  fact  is  relied  upon  to  show  fraud ;  and  that  is, 
the  purchase,  by  the  defendant,  of  the  complainant's  in- 
terest in  the  land  for  the  small  consideration  of  fifty  dol- 
lars. I  think  there  is  proof  enough,  from  the  answer,  in 
connection  with  the  fact  of  the  conveyance  to  Dikeman, 
so  short  a  time  after  the  property  was  struck  ofi*  at  the 
auditors'  sale,  with  other  circumstances,  to  establish  the 
fact,  that  prior  to  the  purchase  by  the  defendant,  he  and 
his  two  brothers  and  two  sisters  had  agreed  to  sell  the 
whole  forty  acres  to  Dikeman  for  twenty-eight  hundred 
dollars.  This  sum  would  make  the  complainant's  interest 
in  the  land  of  the  value  of  little  over  five  hundred  dol- 
lars. Under  such  circumstances,  the  purchase  by  the  ex- 
ecutor should  be  held,  in  equity,  a  purchase  for  tbe  es- 
tate which  he  represented.  He  had  already  sold  the  com- 
plainant's interest  for  $500,  and  the  sale  amounted  to 
nothing  more  than  a  mere  mode  to  make  the  title.  It  was 
a  fraud  for  him  to  make  a  speculation  of  9450  out  of  the 
estate  under  such  circumstances.  But  I  cannot  grant  the 
complainant  any  relief  for  this  fraud  upon  these  plead- 
ings. The  complainant  is  not  entitled  to  this  money. 
The  claim  against  him  amounted  to  upwards  of  a  thou- 
sand dollars.  Equity  would  require  that  the  defendant 
should  account  to  the  estate  which  he  represents  for  the 
amount  he  actually  received  for  the  property,  and,  per- 
haps, that  the  complainant  should  be  credited  the  same 
upon  the  judgment.  The  proper  parties  are  not  before  the 
court  for  such  a  decree. 
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It  is  veiy  evident  the  complainant  has  been  harshly 
dealt  with.  I  am  satisfied  that  the  defendant  and  his  bro- 
thers and  sisters  knew  they  were  wronging  the  complain- 
ant in  enforcing  that  claimi  I  do  not  believe  it  was  the 
intention  of  his  mother  to  claim  anything  for  the  support 
of  her  grandchild,  and  I  think  the  defendant  has  done  in- 
justice toher,  as  well  as  to  this  complainant,  in  prose- 
cuting the  claim.  The  fact,  that  Nancy  Tomkins  had  the 
same  means  of  enforcing  the  claim  that  her  executor 
had,  and  that,  by  her  will,  she  made  specific  bequests  of 
every  article  of  property  she  possessed,  making  no  refer- 
ence to  any  residuary  estate,  or  to  this  claim,  with  many 
other  facts  in  the  cause,  are  quite  suflicient  to  convince 
any  one,  that  although  the  complainant's  mother  may 
have  had  a  legal  claim  against  him,  yet  that  it  was  never 
her  intention  to  enforce  it.  The  money  was  not  needed 
to  pay  any  debt  of  the  estate.  The  defendant,  and  those 
connected  with  him,  have  taken  money  from  their  bro- 
ther which  does  not  honestly  belong  to  them.  But  the 
defendant  has  obtained  a  legal  advantage,  and  I  do  not 
see  how  the  court  can  interfere  with  it. 

The  bill  must  be  dismissed  with  costs. 


Williams  and  Rilet  vs.  Michenob,  Harlan,  and  others. 

Michenor  entered  into  a  written  oontrect  for  the  parchaae  of  severd  tmcti  of 
land.  He  entered  ander  his  oontraot,  and  made  valuable  improTementa*  For 
the  frandnlent  parpbte  of  defeating  his  creditors,  he  procured  the  land  to  be 
conveyed  to  Harlan,  to  hold  in  trust  lor  his  benefit.  Held,  that  the  interest 
which  Michenor  had  in  the  land  was  subject  to  attachment, 

A  bill  will  lie  to  declare  the  property  subject  to  the  attachment,  and  to  remove 
any  obstacles  which  may  stand  in  the  way  of  the  creditors  having  the  foil 
benefit  of  the  attachment,  and  an  iignnction  is  proper  to  prevent  die  party 
holding  the  legal  title  from  parting  with  it. 

An  attMhing  creditor  has  aach  a  lien  as  will  enable  him  to  »n*if»fa>^  a  soit  in 
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ckmooery  to  let  uide  a  fraadalent  cooveyaooe  of  judgments  under  which 

the  property  attached  is  claimed. 
Creditors,  having  separate  attachments,  msy  join  in  filing  a  bill  for  relief 

against  a  fraadnleut  conveyance  of  the  debtor's  property. 
The  mortgage  and  judgment  creditors  of  the  debtor  are  necessary  parties. 

Having  liens  upon  the  property,  they  hsve  a  right  to  be  heard,  and  to  have 

their  liens  protected.    The  creditors  who  have  been  admitted  under  the  at^ 

tachment  are  not  neceuatf  parties. 


JRandolph  and  Vroomy  for  demurrants. 
Dudley  and  GarpenieTj  contra. 

Thb  Chancellor.  This  demurrer  is  sought  to  be  sus- 
tained on  several  grounds, — for  want  of  equity  in  the  bill, 
because  the  complainants  are  improperly  joined  as  parties, 
and  because  several  of  the  defendants  are  not  proper  par- 
ties to  the  suit. 

The  two  complainants  are  attaching  creditors.  They 
have  taken  out  separate  attachments,  and  each  of  them 
has  attached  the  property  which  is  in  controversy.  Mich- 
enor,  one  of  the  demurrants,  is  the  defendant  in  attach- 
ment. Riley  holds  the  title  to  the  disputed  property. 
Meyer,  the  other  demurrant,  is  a  judgment  creditor  of  the 
defendant  in  attachment.  The  other  defendants  in  the 
suit  are,  some  of  them,  judgment  creditors,  and  others 
have  proved  their  claims,  and  have  been  admitted  as 
creditors  under  one  or  the  other  of  the  attachments. 

Michenor  entered  into  a  written  contract  for  the  pur- 
chase of  several  tracts  of  land  in  the  county  of  Atlantic. 
He  entered  upon  the  land,  and  made  very  extensive  and 
valuable  improvements  on  it  In  consequence  of  the  mo- 
ney expended  in  making  the  improvements,  he  became 
embarrassed.  The  bill  charges,  and  we  must  take  the 
fact  as  true,  that  becoming  thus  involved,  he  conceived 
the  fraudulent  design  of  defeating,  hindering,  and  delay- 
ing his  creditors,  and  for  this  purpose  procured  a  convey- 
ance of  the  land|.of  which  he  was  in  possession  under 
contract  of  purchase,  to  be  conveyed  to  the  defendanti 

2x* 
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HarlaOy  who  now  holds  the  title  to  the  same  in  trast  for 
Michenor.  The  object  of  this  bill  is  simply  to  subject  that 
land  to  the  fall  operation  and  benefit  of  the  attachments. 

On  behalf  of  the  demurrants,  it  is  insisted  that  there 
is  no  equity  in  the  bill.  It  is  said  that  the  property,  or 
rather  the  interest  which  the  defendant  has  in  the  pro- 
perty, is  not  the  subject  of  attachment ;  that  it  is  a  mere 
equity,  which  cannot  be  attached.  If  this  is  correct,  then 
this  bill  cannot  stand,  because  it  is  filed  only  in  aid  of  the 
suit  at  law,  and  for  the  purpose  of  making  the  lien  which 
the  complainants  have,  at  law,  available  by  removing  any 
impediments  which  have  been  unlawfully  put  in  the  way 
to  embarrass  or  defeat  the  lien,  which  has  been  acquired 
by  the  legal  process. 

I  cannot  doubt  but  that  the  interest  which  Michenor 
has  in  this  land  is  the  subject  of  attachment.  It  is  not  de* 
nied  that  if  Michenor  had  conveyed  the  land,  himself  to 
Harlan,  for  the  fraudulent  purpose  of  protecting  it  from 
his  creditors,  the  land  might  have  been  attached  as  the 
land  of  Michenor.  But  it  is  said,  in  that  case,  the  deed 
being  void  as  against  creditors,  the  removal  of  the  fraudu- 
lent conveyance  would  leave  the  title  in  the  debtor,  sub- 
ject to  the  attachment ;  but  if  the  deed,  which  in  this 
case  is  alleged  to  be  fraudulent,  should  be  removed,  still 
Michenor  would  have  no  legal  title,  it  never  having  at 
any  time  been  in  him.  But  a  debtor  cannot,,  in  diis  way, 
protect  his  property  from  his  creditors.  The  difiiculty  sug- 
gested does  indeed  embarrass  the  creditor,  but  the  fraud 
of  the  debtor  should  not,  because  it  is  skilfully  contrived, 
be  permitted  to  be  successful.  If  the  interest  which  the 
defendant  has  in  this  property  can  be  made  available  to 
satisfy  his  debts,  without  violating  any  settled  principle 
of  law,  it  ought  to  be  considered  subject  to  the  attach- 
ment It  was  the  intention  of  the  act  to  subject  all  the 
property  of  the  debtor,  of  every  description,  to  the  attach- 
ment. Why  should  not  the  property  be  liable  ?  It  is  the 
property  of  the  debtor.    The  only  answer  which  can  be 
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given  is,  that  the  skill  which  the  debtor  has  exercised  in 
securing  the  title  for  his  own  benefit,  and  against  the 
legal  process  of  his  creditors,  entitles  it  to  the  immunity 
which  is  demanded.  The  fraud  is  admitted  by  the  demur- 
rer. The  defendant  in  attachment  should  not  be  permitted 
to  set  up  a  technical  difficulty  as  to  the  title,  or  to  plead 
that  he  had  placed  the  title  to  his  property  in  such  a  po- 
sition as  to  leave  in  him  an  equitable  claim  only,  and  thus 
to  avail  himself  of  the  benefit  of  his  fraud.  The  defend- 
ant's fraud  should  not  be  permitted  to  protect  his  pro- 
perty against  the  attachment  I  think  the  interest  of  the 
defendant  in  the  land  is  liable  to  the  attachment* 

It  is  insisted  further,  if  the  defendants'  interest  in  the 
land  is  liable  to  the  attachment,  then  there  is  no  necessity 
for  this  bill,  because  that  interest  will  be  sold  by  the  au- 
ditors under  the  judgment,  and  thus  be  made  available 
without  the  aid  of  this  court    The  object  of  this  bill  is 
not  to  enable  the  auditors  to  sell  the  property.    It  is  true 
they  can  do  this  without  the  aid  of  a  Court  of  Chancery. 
The  aid  of  this  court  is  sought  to  disembarrass  the  title 
of  the  difficulties  which  the  debtor  has  thrown  around  it, 
for  the  purpose  of  defrauding  his  creditors.   If  the  audit- 
ors should  sell  as  the  title  now  stands,  with  the  defend- 
ants' interest  in  the  property  uncertain  and  a  matter  of 
controversy,  and  with  claims  upon  it  unac^usted,  it  is 
manifest  the  property  must  be  sacrificed.    This  court  can 
relieve  the  title  of  all  such  difficulties.    It  can  adjust  all 
claims  upon  the  property,  and  secure  their  payment.    It 
can  ascertain  what  interest  the  defendant  has  in  the  pro- 
perty, and  what  portion  of  it  ought  legally  and  equitably 
be  sold  under  the  attachment.    It  is  for  the  benefit  of  all 
parties  interested  that  this  should  be  done  before  the  pro- 
perty is  sold.    It  can  be  done  only  by  this  court    This 
court,  alone,  can  make  the  attachment  of  any  real  advan- 
tage to  the  creditors.  Its  aid  is  properly  invoked  to  assist 
the  complainants  in  their  legal  remedy. 

It  is  said  that^the  ii^junction  is  of  no  use,  and  is  supers 
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iliioas;  that  the  attachment  answers  every  purpose  of  the 
injunction,  since  the  act  declares  that  the  party  purchas- 
ing at  the  auditors*  sale  takes  all  the  right  of  the  defend- 
ant in  attachment  '^  at  and  hefore  the  time  when  the  at- 
tachment became  a  lieu  on  the  estate."  The  title  to  the 
property  is  in  Charles  Harlan.  A  purchaser  from  Charles 
Ilarlan  would  not  be  bound  to  look  upon  the  record  any- 
where else  than  through  the  channel  which  Harlan  claims. 
There  is  nothing  to  direct  his  attention  to  Michenor,  un- 
less it  is  the  mere  fact  of  his  being  in  possession.  This 
kind  of  notice  has  so  much  uncertainty  about  it  as  to  af- 
ford but  little  protection  to  any  one.  Suppose  a  purchaser 
was  to  apply  to  Michenor  in  possession,  and  that  he 
should  tell  him  he  had  no  title,  would  the  inquirer  he 
bound  to  go  any  further?  I  think  the  injunction  is  pro- 
per, if  the  bill  has  any  equity  in  it,  and  can  be  maintained. 
If  the  relief  prayed  for  should  be  granted,  it  is  right  to 
protect  the  property  until  the  relief  is  afforded. 

Another  question  raised  is,  that  the  complainants,  as 
attaching  creditors,  have  no  such  lien  upon  the  propertv 
as  entitles  them  to  a  standing  in  a  court  of  equity.  This 
point  was  fully  considered  in  the  case  of  Hunt  et  oL  v. 
Field  et  aLy  1  Stockton  36,  and  must  rule  this  case.  It  was 
suggested  that  there  would  be  great  embarrassment  in  as- 
certaining the  particular  relief  to  be  granted.  Keeping  in 
view  the  object  of  the  bill,  which  is  simply  to  relieve  the 
property,  so  that  Micheuor's  interest  in  it  may  be  sold 
without  embarrassment,  and  the  proceeds  applied  to  the 
payment  of  his  debts,  I  think  there  can  be  no  difficulty 
as  to  the  relief  the  complainants  are  entitled  to.  Upon 
this  bill,  as  it  now  stands  with  the  fraud  confessed,  all 
that  would  be  necessary  would  be  to  ascertain  the  liens 
and  encumbrances  upon  the  property  prior  to  the  attach- 
ments. The  court  might  then  decree  that  the  auditors 
should  sell  the  property  subject  to  these  encumbrances, 
or  the  decree  might  be,  that  the  property  should  be  sold 
by  a  master,  and  after  payment  of  the  encumbrances 


18M.]  CASES  IN  CHANCERY.  525 

Canon  v.  Ooleman. 

prior  to  the  attachments,  that  the  sorplus  should  be  paid 
to  the  auditors,  to  be  distributed  according  to  law. 

As  to  the  parties — ^I  think  the  complainants  are  pro- 
perly joined.  They  both  have  liens  upon  the  property. 
If  the  courts  at  law  suffer  them  both  to  proceed,  I  do  not 
see  how  this  court  can  interfere.  The  mortgage  and  judg- 
ment creditors  are  necessary  parties.  Having  liens  upon 
the  property,  they  have  a  right  to  be  heard,  and  to  have 
their  liens  protected.  The  creditors  who  have  come  in 
under  the  attachments  are  not  necessary  parties.  The  com- 
plainants represent  them.  The  suit  is  for  the  benefit  of  all 
creditors  who  may  come  in  under  the  attachments.  They 
have  an  interest  in  the  suit,  and  are  not  improperly  made 
parties,  though  not  necessary  parties. 


Carson  vs.  Coleman  and  others. 

An  itgaoction  wu  granted  to  prevent  the  managers,  appointed  ander  an  act 
of  the  legislature,  for  the  opening,  clearing  out,  and  straightening  the  Assan- 
pink  creek,  from  entering  upon,  and  appropriating  the  land  of  the  com- 
plainant for  the  purposes  authorized  by  the  act.  The  act  prescribed  no 
mode  of  compensation.  The  defendants  set  up,  in  their  answer,  that  the 
complainant  encouraged  the  defendants  to  proceed  with  their  work,  and  to 
expend  large  sums  of  money,  under  a  promise  of  the  complainant  that  the 
defendants  might  take  his  land  for  the  purposes  of  the  contemplated  im- 
provemenL  The  defendants  having  failed  to  sustain  this  allegation  by  their 
proof,  the  iignnction  was  made  perpetuaL 


M.  BeasUy^  for  complainant. 

L  W.  Lamrnig^  for  defendants. 

The  Changbllob.  This  is  an  injunction  bill.  Its  object 
is  to  eqjoin  the  defendants,  as  managers,  under  an  act  of 
the  legislature,  for  the  opening,  clearing  out,  and  straight- 
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ening  the  Assanpink  creek,  from  entering  upon  and  ap- 
propriating the  land  of  the  complainant  for  the  parpoees 
authorized  by  the  act. 

When  this  case  was  before  me  on  a  motion  to  dissolve 
the  injunction,  I  decided  that  the  lands  of  the  complain- 
ant could  not  be  taken  without  hia  consent,  as  the  act 
prescribed  no  mode  of  compensation,  and  I  refused  to  dis- 
solve the  injunction.  In  delivering  the  opinion,  I  stated 
that  the  defendants,  in  their  answer,  set  up  that  the  com- 
plainant encouraged  the  defendants  to  proceed  with  their 
work,  and  to  expend  large  sums  of  money,  under  a  pro- 
mise, on  his  part,  that  the  defendants  might  take  his  land 
for  the  purposes  of  the  contemplated  improvement,  and 
that  if  the  defendants  could  sustain  these  allegations  by 
proof,  then  this  injunction  would  not  be  continued.  With 
this  intimation,  proofs  have  been  taken,  and  the  question 
now  is,  whether  this  injunction  shall  be  made  perpetaal. 

I  do  not  think  the  evidence  on  the  part  of  the  defend- 
ants sustains  the  allegations  of  their  answer.  It  is  veiy 
evident  that  the  defendants  have  proceeded,  relying  en- 
tirely upon  their  rights  under  the  act,  and  not  upon  any 
agreement,  express  or  implied,  of  the  complainant.  The 
case  stands  precisely  as  it  did  upon  the  bill  and  answer, 
when  the  motion  was  made  to  dissolve  the  injunction. 
According  to  the  views  expressed  in  deciding  that  motion, 
the  complainant  is  entitled  to  have  the  injunction  made 
perpetual. 


Wallace  Lippincott  and  others  vs.  Aquilla  S.  Rido- 

WAT  and  others. 

H.  P.,  the  testatrix,  beqneathed  as  follows:  "Tenth.  I  give  and  beqaeathantD 
my  mm  W.  L.  and  my  gnndaos  A.  &  B.,  and  to  the  aiirrirar  of  tbem,  aad 
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to  the  «zeootore,  admt&istnUMrs,  rad  aMign*  of  SQch  warvivon,  the  remaiiiiiig 
oqaal  fbarth  part  of  the  rest,  reBidae,  and  remainder  of  my  pertional  eatate* 
whataoever  and  wheresoever,  upon  and  for  the  trusts,  interest,  and  parpoaes, 
and  with  and  subjeot  to  the  powers  and  provisoes  herein  after  mentioned 
and  expressed  of  and  oonceming  the  same,  that  is  to  say,  upon  trust  that 
they,  tlie  said  W.  L.  and  A«  S.  &,  and  the  survivor  of  them,  and  the  exeoa- 
tors,  administrators,  and  assigns  of  such  survivor,  shall  place  the  said  last 
mentioned  one-fourth  part  of  my  personal  estate  at  interest  upon  good  and 
aaflloieat  security,  and  shall  pay  all  the  interest  that  shall  arise  thereon  yearly, 
aa  it  shall  become  due,  to  my  daughter  H.  L.,  so  long  as  she  shall  live.   And 
also,  in  trust,  to  pay  unto  my  said  daughter  H.  L.  so  much  of  the  principal 
money  of  the  said  last  mentioned  fourth  part  as  my  said  daughter  H.  shall 
from  time  to  time,  by  writing  under  her  hand,  and  attested  by  two  credible 
witnesses,  require  of  the  said  trustees.    But  in  the  event  that  my  daughter 
H.  shall  marry,  then  it  is  my  will  that  the  interest  and  principal  money  above 
directed  to  be  paid  into  her  own  hands  for  her  sole  and  separate  use,  and 
her  receipt,  notwithstanding  her  coverture,  shall  be  a  sufficient  discharge  to 
the  said  trustees  therefor— my  intent  being  that  the  same  shall  in  nowise 
be  subject  to  the  contracts,  debts,  or  control  of  any  husband  she  may  marry. 
And  from  and  immediately  after  the  decease  of  my  said  daughter  H.,  in  case 
she  shall  marry,  and  have  children  living  at  her  death,  or  descendants  of  such 
children,  then  it  is  my  will  that  what  shall  remain  undisposed  of  of  the  said 
last  mentioned  fourth  part  of  the  residue  of  my  personal  estate,  vUk  ii»  ae- 
eumulated  interest,  shall  belong  to  and  vest  in  the  children  of  my  said 
daughter  H.,  equally  between  them,  if  more  than  one,  to  be  paid  to  them 
aa  they  respectively  attain  the  age  of  twenty-one  years.    But  if  any  children 
of  my  said  daughter  H.  ahall  die  before,  leaving  issue  living  at  the  time  of 
the  death  of  the  said  H.,  then  such  issue  shall  stand  in  the  place  of  their  de- 
ceased parent,  and  take  the  parent's  share,  and  if  more  than  one,  equally 
between  them.  Bat  in  case  my  said  daughter  H.  shall  die  without  any  child, 
or  descendant  of  such  child  living  St  her  death,  then  it  is  my  will  that  the 
said  trustee  do  pay  such  part  of  the  last  mentioned  foiyth  of  the  residue  of 
my  personal  estate  as  may  remain  undisposed  of  at  the  time  of  the  death  of 
my  said  daughter  H.,  loilk  iU  aeeumviated  interest,  unto  such  of  the  brothera 
and  sisters  of  my  said  daughter  H.  and  their  children,  and  in  such  propor- 
tions as  my  said  daughter  H,  shall,  by  last  will  and  testament,  or  writing  in 
nature  thereof,  signed  by  her  hand  and  attested  by  two  credible  witnesses, 
direct  and  appoint — my  will  being  that  my  said  daughter  H.  shall  in  such 
CHse  have  power  to  dispose  of  the  same  among  her  brothers  and  sisters,  and 
their  children,  in  such  proportions  as  she  may  think  £t,  but  to  no  other  per- 
son ur  persons  whomsoever.    And  in  case  my  said  daughter  H.  shall  die  not 
leaving  any  child  at  her  death,  or  descendant  of  such  child,  and  without 
having  made  such  appointment  and  disposition  of  what  shall  then  remain  un- 
disposed of,  of  the  said  last  mentioned  fourth  part  of  the  residue  of  my  per- 
sonal estate  as  she  is  above  empowered  to  make,  then  it  is  my  wiU,  and  1 
do  hereby  direct  the  said  trustees  to  pay  the  same  unto  the  brothers  and  sis- 
ters of  my  said  daughter  H.  in  equal  proportions,  the  share  of  such  of  ths 
sisters,  however,  as  shall  then  be  married  to  be  paid  to  their  tmstse  ibr  their 
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MfMrate  vie  free  from  their  hmbendi'  oontrol,  the  bhfldren  of  any  ijurwiil 
brother  or  sister  to  stand  in  the  place  of  his,  her,  or  their  parent,  and  take 
that  parent's  share  equally  between  them,  if  more  than  one.'' 

Heldf  that  the  power  of  appointment  in  the  will  was  a  UmiUd  power,  and  dnt 
each  of  the  brothers  and  sisters  of  H.  L.  were  entitled  to  a  portioii  of  the 
fond,  and  that  a  will  of  H.  L.,  by  which  she  gare  one  hundred  doHan  of  the 
fund  to  R.  Z.,  and  the  residue  of  the  fund  to  A.  L  R.,  was  a  detectiTe  elo- 
cution of  the  power.  See  2  Stockton  164. 

And  further  held — ^that  H.  L.  was  entitled  to  the  interest  of  the  fond,  and  dnt 
the  term  aeeumulaUd  interett  did  not  mean  the  interest  aocraed  and  onpaid, 
but  such  interest  only  as,  at  the  death  of  H.  L.,  not  having  grown  due  and 
become  payable  to  her,  remained  undbposed  ot 

A  &ct  admitted  by  the  answer,  the  defendant  cannot  question  or  deny  by  dM 
proofo. 

The  bill  charges  that  the  fourth  of  the  residue  of  the  personal  eatate  of  the 
said  H.  C.  amounted  to  $9289.  The  answer  admits  that  this  was  the  amooat. 
The  parties  are  concluded,  as  to  the  amount,  by  the  pleadings.  The  defend- 
ant is  not  permitted  to  show  the  fond  exceeded  the  sum  specified. 


A.  Browning^  for  complainants. 

J.  P.  Bradley  and  P.  Z>.  Vroonif  for  defendants. 

Tab  Chancellor.  Hope  CopperikwaU  died  in  March, 
1829,  leaving  a  considerable  personal  estate,  which  she 
disposed  of  by  a  will,  bearing  date  the  twenty-second  day 
of  October,  1818,  to  which  there  were  several  codicils  at> 
tached.  The  will  was  proved  by  Scamah  LippincoU^  Mope 
Haines,  and  AquiUa  S.  Ridgway,  the  executor  and  execu- 
trixes appointed  by  the  will.  By  the  tenth  clause  of  the 
will,  the  testatrix,  after  disposing  of  several  small  legacies, 
and  after  disposing  of  the  three-fourth  parts  of  the  resi- 
due of  her  personal  estate,  makes  the  following  disposi- 
tion of  the  remaining  fourth  part: 

*^  Tenth.  I  give  and  bequeath  unto  my  son,  Wallace 
Lippincott,  and  my  grandson,  Aquilla  S.  Ridgway,  and 
to  the  survivor  of  them,  and  to  the  executors,  adminis- 
trators, and  assigns  of  such  survivor,  the  remaining  equal 
fourth  part  of  the  rest,  residue,  and  remainder  of  my 
personal  estate,  whatsoever  and  wheresoever,  upon  and 
for  the  trusts,  interest,  and  purposes,  and  with  and  sob* 
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ject  to  the  powers  and  provisoes  herein  after  mentioned 
tod  expressed  of  and  coDcerning  the  same,  that  is  to  say, 
npon  trust  that  they,  the  said  Wallace  Lippincott  and 
Aqnilla  S.  Ridgway,  and  the  survivor  of  them,  and  the  ex- 
ecutors, administrators,  and  assigns  of  such  survivor, 
shall  place  the  said  last  mentioned  one-fourth  part  of  my 
personal  estate  at  interest  upon  good  and  sufficient  seen- 
curity,  and  shall  pay  all  the  interest  that  shall  arise  there- 
on yearly,  as  it  shall  hecome  due,  to  my  daughter,  Han- 
nah Lippincott,  so  long  as  she  shall  live.  And  also,  in 
trust,  to  pay  unto  my  said  daughter,  Hannah  Lippincott, 
so  much  of  the  principal  money  of  the  said  last  men- 
tioned fourth  part  as  my  said  daughter  Hannah  shall  from 
time  to  time,  hy  writing  under  her  hand,  and  attested  by 
two  credible  witnesses,  require  of  the  said  trustees.  But 
in  the  event  that  my  daughter  Hannah  shall  marry,  then 
it  is  my  will  that  the  interest  and  principal  money  above 
directed  to  be  paid  to  her,  to  be  paid  into  her  own  hands, 
for  her  sole  and  separate  use,  and  her  receipt,  notwith- 
standing her  coverture,  shall  be  a  sufficient  discharge  to 
the  said  trustees  therefor — ^my  intent  being  that  the  same 
shall  in  no  wise  be  subject  to  the  contracts,  debts,  or  con- 
trol of  any  husband  she  may  marry.  And  from  and  im- 
mediately after  the  decease  of  my  said  daughter  Hannah, 
in  case  she  shall  marry,  and  have  children  living  at  her 
death,  or  descendants  of  such  children,  then  it  is  my  will 
that  what  shall  remain  undisposed  of,  of  the  said  last 
mentioned  fourth  part  of  the  residue  of  my  personal  e^ 
tate,  with  Us  accimiulaied  inierestj  shall  belong  to  and  vest 
in  the  children  of  my  said  daughter  Hannah,  equally  be- 
tween them  if  more  than  one,  to  be  paid  to  them  as  they 
respectively  attain  the  age  of  twenty-one  years.  But  if 
any  children  of  my  said  daughter  Hannah  shall  die  be- 
fore, leaving  issue  living  at  the  time  of  the  death  of  the 
said  Hannah,  then  such  issue  shall  stand  in  the  place  of 
their  deceased  parent,  and  take  the  parent's  share,  and  if 
more  than  one,  equally .  between  them.  But  in  case  my- 
VoL.  m.  2  Y 
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said  daughter  Hannah  shall  die  without  any  child,  w  de- 
scendant of  snch  child,  living  at  her  death,  then  it  is  my 
will  that  the  said  trustees  do  pay  such  part  of  the  last 
mentioned  fourth  of  the  residue  of  my  personal  estate,  as 
may  remain  undisposed  of  at  the  time  of  the  death  of  my 
said  daughter  Hannah,  with  its  cLCcumtdcUed  interesty  unto 
such  of  the  brothers  and  sisters  of  my  said  daughter 
Hannah,  and  their  children,  and  in  such  proportions  as 
my  said  daughter  Hannah  shall,  by  last  will  and  testa- 
ment, or  writing  in  nature  thereof,  signed  by  her  hand, 
and  attested  by  two  credible  witnesses,  direct  and  appoint 
— my  will  being  that  my  said  daughter  Hannah  shall  in 
such  case  have  power  to  dispose  of  the  same  among  her 
brothers  and  sisters,  and  their  children,  in  such  propor- 
tions as  she  may  think  fit,  but  to  no  other  person  or  per- 
sons whomsoever.  And  in  case  my  said  daughter  Hannah 
shall  die  not  leaving  any  child  at  her  death,  or  descendant 
of  such  child,  and  without  having  made  such  appoint- 
ment and  disposition  of  what  shall  then  remain  undis- 
posed of,  of  the  said  last  mentioned  fourth  part  of  the  re- 
sidue of  my  personal  estate,  as  she  is  above  empowered 
to  make,  then  it  is  my  will,  and  I  do  hereby  direct  the 
said  trustees  to  pay  the  same  unto  the  brothers  and  sisters 
of  my  said  daughter  Hannah  in  equal  proportions,  the 
share  of  such  of  the  sisters,  however,  as  shall  then  be 
married  to  be  paid  to  their  trustee  for  their  separate  use 
free  from  their  husband's  control,  the  children  of  any  de- 
ceased brother  or  sister  to  stand  in  the  place  of  his,  her, 
or  their  parent,  and  take  that  parent's  share  equally  be- 
tween them,  if  more  than  one." 

By  the  death  of  Wallace  Lippincott,  Aquilla  S.  Ridg- 
way,  the  defendant,  became  the  sole  trustee  of  the  fund. 

Hannah  Lippincott  never  married.  She  died  in  August, 
1849,  leaving  the  complainants  and  the  defendants  enti- 
tled to  the  trust  fund,  in  case  no  disposition  had  been 
made  of  it  by  Hannah  Lippincott,  according  to  the  terms 
and  directions  of  the  will  of  Hope  Copperthwait.  Han- 
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tiah  Lippincott  left  a  will,  bj  which,  after  reciting  the 
trast  a8  it  is  created  in  Hope  Oopperthwait's  will,  she  di- 
rects, of  and  concerning  the  said  trust  fnnd,  that  the  said 
Aqailla  S.  Ridgway,  trnstee,  should  pay  to  Rebecca  Zilley, 
out  of  the  same,  the  sum  of  one  hundred  dollars,  and 
should  retain  all  the  residue  thereof  to  and  for  his  own 
use. 

This  bill  is  brought  to  compel  the  defendant,  Aquilla 
S.  Ridgway,  as  surving  trnstee,  to  account  for  the  trust 
fund. 

There  are  two  matters  at  issue  between  the  parties.  The 
first  is — whether  Hanuah  Lippincott  disposed  of  the  trust 
fund  in  compliance  with  the  will  of  Hope  Copperthwait. 
The  second  is — ^as  to  the  amount  of  the  fund  the  trustee 
is  bound  to  account  for. 

In  looking  at  the  case  of  Lippincott  v.  Stokes,  2  Halst. 
Ch.  jB.  122,  147,  where  this  same  will  was  before  the 
Chuneellor  in  reference  to  a  trust  created  in  favor  of  Hope 
Haines,  similar  in  every  respect  to  the  trust  involved  in 
this  cause,  it  appears  that  a  question  was  made — whether 
Hope  Haines  had  not  reduced  the  trust  fund  into  her  pos* 
session,  and  thus  extinguished  the  trust,  according  to  the 
terms  of  the  will.  What  was  done  by  Hope  Haines  to  re- 
duce the  fund,  created  for  her  benefit,  into  her  possession, 
was  done  by  Hannah  Lippincott  to  reduce  into  her  pos- 
session the  trust  fund  created  in  her  behalf.  I  take  it  that 
the  decision  which  the  Chancellor  made  in  that  case,  on 
this  point,  is  acquiesced  in  by  the  complainants,  as  the 
correct  construction  of  what  took  place  between  the  par- 
ties on  the  25th  of  June,  1839,  and  of  the  papers  executed 
at  that  date.  I  have  given  that  matter  no  consideration 
whatever,  as  the  point  was  not  made  or  noticed  on  the 
argument,  and  for  the  reason,  also,  that  such  an  issue  is 
not  fairly  made  by  the  answer. 

The  question — whether  Hannah  Lippincott  disposed  of 
the  trust  fund — has  been  decided  upon  a  demurrer  filed 
to  this  bill.    The  demurrer  was  overruled,  on  the  ground 
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that  she  had  not  properly  executed  the  power  conferred 
upon  her  in  disposing  of  the /and  by  her  wilL  Z/ippmcatt 
V.  Bidgioayy  2  Stock.  164. 

The  only  open  question  between  the  parties  is  as  to  the 
amount  of  the  trust  fund,  which  is  in  the  hands  of 
Aquilla  S.  Bidgway  for  distribution.  As  to  the  parties  en- 
titled to  the  fund,  and  their  respective  proportions,  there 
is  no  dispute. 

The  principal  of  the  fund  was  constituted  by  the  one- 
fourth  part  of  the  residuary  estate  of  the  testatrix,  Hope 
Copperthwait.  The  bill  charges,  *^  that  the  said  one-fourth 
part  of  the  residue  of  the  personal  estate  of  the  said  Hope 
Copperthwait,  which  was  bequeathed  to  the  said  Wallace 
Lippincott  and  Aquilla  S.  Bidgway,  in  trust  as  aforesaid, 
amounted  to  the  sum  of  nine  thousand  tioo  hundred  and 
eighty-nine  doUars,**     The  answer  of  the  trustee  admits 
that  this  was  the  amount.    On  the  argument,  the  com- 
plainants* counsel  endeavored  to  show  that  one-fourth  of 
the  residuary  estate  greatly  exceeds  this  amount.    This  is 
not  an  open  question.    The  parties  are  concluded  by  the 
pleadings.  The  matter  is  too  plain  for  doubt.    There  was 
no  issue  made  between  the  parties  as  to  the  amount.  The 
complainants  themselves  fixed  the  amount,  and  it  was 
admitted  by  the  defendant.    The  bill  charges  that  the 
fourth  of  the  residuary  estate  was  99289.  The  answer  ad- 
mits it.  No  effort  was  made  by  the  defendant,  because  he 
was  not  called  upon  to  do  so,  to  show  by  evidence  that 
the  amount  was  any  way  different  from  that  stated  iu  the 
pleadings.    It  would  be  a  surprise  on  the  defendant,  and 
deprive  him  of  that  benefit  of  his  answer  to  which  he  is 
entitled,  to  permit  the  complainant,  upon  these  pleadings, 
to  question  the  amount 

But,  on  behalf  of  the  complainants,  it  is  insisted  that 
from  the  time  the  principal  of  the  trast  fund  was  ascer- 
tained, interest  has  aocumulated  upon  it  in  the  hands  of 
the  trustee,  until  the  principal,  with  its  aocumulated  in- 
terest, amounts  to  upwards  of  twenty-five  thousand  del- 
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lars;  and  they  insist  that  the  trustee  mast  accoant  to 
them,  not  only  for  the  principal  of  the  fand,  but  for  the 
accumulated  interest  also. 

Before  looking  at  the  facts,  as  to  the  manner  in  which 
that  interest  has  been  collected  and  disposed  of,  upon 
which  the  trustee  mainly  relies  to  resist  the  claim  which 
is  made  for  the  recovery  of  the  accumulated  interest,  let 
us  consider  the  propriety  of  the  claim  in  a  view  most 
favorable  to  the  demand,  just  as  it  is  presented  by  the 
complainants  in  their  bill  of  complaint.  Suppose  the 
trustee  himself  had  put  the  fund  at  interest,  and  instead 
of  paying  the  same  over  to  the  cestui  que  trusty  as  he  was 
directed  by  the  will  to  do,  it  had  largely  accumulated  in 
his  hands  at  the  death  of  Hannah  Lippincott,  who  would 
be  entitled  to  that  interest — the  next  of  kin  or  legatees 
of  Hannah,  if  she  had  disposed  of  it  by  will,  or  would  it 
pass  with  the  trust  fund  under  the  will  of  Hope  Copper- 
thwait  ?  This  must  depend  upon  the  construction  of  the 
tenth  clause  of  the  will  of  Hope  Copperthwait.  The  pro- 
perty was  hers,  and  she  had  a  right  to  dispose  of  it  as  she 
pleased.  The  question  is — what  disposition  has  she  made 
of  it? 

It  is  very  clear  that,  in  the  first  part  of  the  tenth  clause 
of  the  will,  the  interest  of  the  trust  fund  is  given  to  Han- 
nah Lippincott  absolutely.  The  trustees  are  directed  to  put 
it  out  on  interest,  and  to  pay  all  the  interest  that  shall 
arise  thereon  yearly,  as  it  shall  become  due,  to  Hannah  Lip- 
pincott, so  long  as  she  shall  live. 

Did  the  testatrix  subsequently  qualify  the  gift  in  any 
way  ?  It  is  insisted,  on  behalf  of  the  complainants,  that 
she  did ;  and  that  if  the  interest  was  allowed,  in  any  way, 
to  accumulate  in  the  hands  of  the  trustee,  the  testatrix 
annexed  it  to  the  trust,  and  that  it  followed  the  disposi- 
tion of  that  fund.  The  testatrix  directed,  that  from  and 
immediately  after  the  death  of  Hannah,  in  case  she  should 
marry,  and  have  children  living  at  her  death,  or  descend* 
ants  of  aach  children,  then  that  what  should  remain  un- 

2  Y* 
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disposed  of,  of  the  fourth  part  of  the  residue  of  the  said 
personal  estate,  with  the  dccumulated  interest^  should  belong 
to  and  vest  in  the  children  of  Hannah,  equally  between 
them,  &o.  It  is  insisted  that  this  is  a  qualification  of  the 
absolute  gift  of  the  interest,  and  is  a  different  disposition 
of  it,  if  it  is  allowed  to  accumulate  in  the  hands  of  the 
trustee.  If  this  is  the  correct  construction,  and  if  such 
was  the  intention  of  the  testator,  then  it  follows,  that  if 
the  trustee  committed  a  breach  of  his  trust  by  neglecting 
or  refusing  to  pay  any,  or  cM  of  the  interest  yearly,  as  it 
became  due,  and  in  violation  of  the  express  directions  of 
the  testatrix,  withheld  it  from  the  cestui  que  trusty  then  that 
she  was  thereby  deprived  of  the  benefit  of  it.  This  is  cer- 
tainly a  very  harsh  construction,  and  ought  not  to  be 
adopted,  unless  the  language  and  tenor  of  the  will  are 
such  as  to  admit  of  no  other  construction.  It  is  insisted 
that  the  language  of  the  will  is  such  as  to  admit  of  no 
other  construction ;  that  the  testatrix  having  declared  how 
the  accumulated  interest  shall  be  disposed  of,  the  court  has 
nothing  to  do  but  to  dispose  of  it  in  conformity  with  the 
directions  of  the  testatrix.  This  is  true ;  but  then  the 
court  must  determine  what  the  testatrix  meant  by  accu- 
mulated  interest.  Did  she  mean  the  interest  which  had  ac- 
cumulated on  the  fund  which  she  had  given  to  her  daugh- 
ter, and  which  she  had  directed  her  trustee  to  pay  yearly? 
or,  did  she  mean  such  interest  only  as,  at  the  death  of 
Hannah,  not  having  grown  due  and  become  payable  to 
her,  remained  undisposed  of?  The  words  accumulated  in- 
ttrest  mean  something,  and  may  have  their  operation  with- 
out giving  to  the  will  the  construction  contended  for.  The 
interest  of  the  fund  was  to  be  paid  to  Hannah  annually, 
as  it  became  due.  The  interest,  therefore,  between  the  last 
yearly  interest  that  had  accrued  and  the  death  of  Hannah 
was  undisposed  of,  and  this  may  be  considered  the  aceu- 
mulated  interest  meant  by  the  testatrix.  But  it  was  argued 
that  thereis  something  significant  in  the  word  accumulaied^ 
and  that  the  testatrix  could  not  have  meant,(la  asing.such 
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language,  the  mere  accruing  iDterest,  as  suggested.   Bat  I 
tbiDk  there  is  more  propriety  in  holding  that  the  testatrix 
did  not  attach  any  particular  significancy  to  the  word  she 
used,  than  to  hold  that  she  made  use  of  it  for  a  purpose 
which  placed  in  the  hands  of  the  trustee  the  power  of  de- 
feating the  bequest  which  she  had  made  to  her  daughter. 
But  again,  if  the  construction  of  the  will  is  to  turn 
upon  any  particular  significancy  the  testatrix  intended  to 
give  to  the  expression  accumulated  interest^  the  fact  has 
been  overlooked,  that  in  the  part  of  the  tenth  clause  of 
the  will,  under  which  the  complainants  claim,  the  words 
accumulated  interest  are  dropped  entirely,  and  ih^fund  only 
is  disposed  of.    After  declaring,  if  Hannah  should  die 
leaving  children,  the  said  one-fourth  part  of  the  residue 
of  her  said  personal  estate,  with  its  accumulated  interest, 
should  be  equally  divided  among  the  children,  the  testa- 
trix provides,  that  if  Hanoah  should  die  without  children 
at  her  death,  then  it  is  her  will  that  the  said  trustee 
should  pay  such  part  of  the  last  mentioned  fourth  part  of 
the  residue  of- her  personal  estate  as  may  remain  undis- 
posed of  at  the  time  of  the  death  of  her  said  daughter, 
with  its  accumvlated  interest^  unto  such  of  the  brothers 
and  sisters  of  her  said  daughter  Hannah,  &c.    Then  fol- 
lows the  last  clause  of  the  tenth  item,  which  is  the  one 
under  which  the  complainants  claim — that  if  her  daugh- 
ter should  die  not  leaving  any  child  at  her  death,  or  de- 
scendants of  such  child,  &c.,  then  she  directs  her  said 
trustee  to  pay,  of  what  shall  then  remain  undisposed  of 
"of  the  said  last  mentioned  fourth  part  of  the  residue  of 
my  personal  estate,**  unto  the  brothers  and  sisters  of  my 
said  daughter  Hannah,  &c.    While  in  the  two  immediate 
preceding  clauses,  she  had  provided  for  the  disposition  of 
the  fuud,  wUh  its  accumulated  interest^  she  here  disposes  of 
the  fund,  omitting  the  language  "  accumulated  interest,** 
which  language  she  had,  as  it  is  insisted,  significantly  used 
before.    If,  therefore,  there  is  anything  in  the  argument, 
that  the  word  accumulated  was  used  with  any  pai*ticular  sig* 
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nificaDcjy  by  the  testatrix,  in  the  several  clauses  of  the 
tenth  item  referred  to,  there  is  something  significant  in  the 
fact  that  she  dropped  the  words  in  the  beqaest  under  which 
the  complainants  take ;  and  the  &ir  inference  is,  that  if 
the  events  happened  npon  which  the  trust  fund  fell  to 
the  complainants,  the  previous  bequest  of  the  interest  of 
the  fund  absolutely  to  her  daughter  should  not  be  sub- 
jected to  the  qualification  suggested. 

The  words  "accumulated  interest"  have  no  legal  tech- 
nical meaning.  If  they  had,  and  other  parts  of  the  will 
showed  that  the  testatrix  did  not  intend  to  use  them  in 
such  technical  sense,  the  intention  of  the  testatrix  woald 
prevail.  I  think  it  is  clear  that  the  testatrix,  by  the  word 
accumulated,  in  the  connection  she  made  use  of  it,  meant 
nothing  more  by  it  than  accruing  interest,  or  interest 
growing  due  upon  the  fund,  and  undisposed  of  by  her. 

But  the  trustee  does  not  rely  entirely  upon  this  con- 
struction of  the  will  in  resisting  this  claim,  but,  as  a  de- 
fence, undertakes  to  show  that  Hannah  Lippincott  re- 
ceived all  the  interest  upon  the  fund  for  the  time  the  re- 
siduary estate  was  ascertained  np  to  the  time  of  her  death. 
About  the  facts  upon  which  this  defence  rests  there  is  no 
dispute.  Hope  Haines,  Hannah  Lippincott,  and  Aquilla 
S.  Ridgway  were  the  executors  of  the  will  of  Hope  Haines. 
The  testatrix's  estate  consisted  principally  of  bonds  and 
mortgages,  and  like  securities,  in  which  her  estate  was 
invested.  All  these  went  into  the  possession  of  Hope  and 
Hannah.  Wallace  Lippincott,  who  was  a  co-trustee  with 
Aquilla  S.  Ridgway  of  the  fund  in  dispute,  having  died, 
the  latter,  by  the  terms  of  the  will,  became  the  sole  trus- 
tee of  the  fund.  An  agreement  in  writing  was  entered 
into  between  Hannah,  and  Ridgway,  as  surviving  trustee, 
by  which  Hannah  acknowledged  that  she  had  in  her 
hands  the  whole  trust  fund,  and  had  received  the  interest 
on  the  same.  She  acquits  and  discharges  the  trustee  from 
all  liability  as  to  the  trust  fund,  and  declares  that  it  is  her 
intention  to  retain  in  her  hands,  and  to  control  and  man- 
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Age  the  fandy  although  Aquilla  8.  Rigway  is  to  oontinae 
the  nominal  trustee.  Hannah  did^  in  fact,  continue  to 
manage  the  trust  fund,  and  received  the  interest  upon  it 
ap  to  the  time  of  her  death. 

In  answer  to  these  facts,  the  complainants  show  that 
Hannah  Lippincott  blended  the  principal  and  interest  of 
the  trust  fund,  from  time  to  time,  in  the  same  securities ; 
that  she  never  expended  any  of  the  interest,  but  invested  it 
with  the  principal,  as  she  received  it ;  that  she  kept  it  dis* 
tinct  from  her  own  property,  so  that,  when  she  died,  it 
was  ear-marked,  and  constituted  one  fund,  amounting  to 
upwards  of  ^25,000 ;  and  that,  as  one  fund,  she  disposed 
of  it  by  her  will,  declaring  that  the  fund  bad  been  largely 
increased  by  accumulated  interest,  and  bequeathing  it  ^^  as 
the  said  trust  fund,  with  its  accumulated  interest."  Can 
the  fact,  that  Hannah  Lippincott  blended  the  interest  and 
principal  of  the  trust  fund  together,  and  made  of  it  one 
common  fund,  alter  the  liabilitv  of  the  trustee  ?  He  was 
directed  to  pay  the  interest  to  Hannah  Lippincott.  He 
did  so,  and  received  from  her  a  full  acquittance  and  dis- 
charge. Having  discharged  the  duty  of  his  trust  in  that 
respect,  no  act  of  Hannah  Lippincott,  or  of  any  one  else, 
can  make  him  again  responsible  for  that  money  as  inter- 
est of  the  trust  fund.  The  bill  charges,  that  the  principal 
sum  of  nine  thousand  two  hundred  and  eighty-nine  dol- 
lars, and  interest  not  paid  to  said  Hannah  in  her  lifetime, 
amounts  to  at  least  the  sum  of  twenty-five  thousand  dol- 
lars; and  it  is  for  this  amount  the  bill  seeks  to  compel 
the  trustee  to  account.  But  the  trustee  proves  that  the  in- 
terest has  been  paid,  and  produces  Hannah  Lippincott's 
receipt  and  discharge  for  it.  But  the  counsel  argues  that 
she  received  the  interest  simply  as  the  agent  of  the  trus- 
tee. Suppose  she  did.  Her  receipt,  and  discharge  to  the 
trustee,  of  the  part  of  the  money  which,  as  his  agent,  she 
collected,  and  which  belonged  to  her,  is  as  effective  and 
full,  for  every  purpose  to  discharge  him  of  that  part  of 
his  trust,  as  if  he  had  himself  collected  the  money,  paid 
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it  over  to  her,  and  taken  her  receipt  The  bill  does  not 
charge  that,  after  the  receipt  taken  by  the  trustee,  this 
money  ever  came  back  into  the  hands  of  the  trustee  as 
part  of  the  trust  fund,  but  it  seeks  to  make  the  trustee 
liable  for  the  disposition  which  Hannah  Lippincott  made 
of  her  own  money.  Suppose  the  trustee  had  commenced 
suit  against  Hannah  for  the  trust  fund,  he  could  not  have 
compelled  her  to  account  for  the  interest,  on  the  ground 
that  she  had  permitted  it  to  accumulate,  and  had  blended 
it  with  the  principal  of  the  fund.  If  Hannah  Lippincott 
could  have  resisted  such  a  demand  made  by  the  trustee, 
on  the  ground  that  the  interest  money  was  hers  abso- 
lutely, I  cannot  see  how  any  one  can  call  him  to  account 
for  that  which,  by  no  principle  of  law  or  equity,  he  was 
entitled  to  have  in  his  possession. 

And  I  cannot  see  how  the  fact,  that  Hannah  Lippin- 
cott has  disposed  of  the  fund,  with  its  accumulated  inter* 
est,  by  her  will,  can  give  to  these  parties  any  claim  upon 
the  trustee  to  account  to  them  for  the  interest  which  he 
paid  over  in  discharge  of  the  trust.  These  parties  are  not 
claiming  under  Hannah  Lippincott,  or  her  will.  They  are 
not  claiming  a  fund  which  she  has  placed  in  the  hands  of 
Aquilla  S.  Eidgway  for  their  beneiit,  but  they  are  claim- 
ing adverse  to  Hannah  Lippincott.  She  claimed  the  right 
of  disposing  of  this  fund.  If  it  was  hers,  she  had  a  right 
so  to  do.  The  complainants  say  that  she  had  not  the 
right.  But  they  must  show  that  she  had  not,  before  they 
can  recover.  The  court  has  decided  that  she  had  no  right 
to  dispose  of  the  fund  itself,  because  it  was  not  hers  abso- 
lutely. The  interest  was  hers,  and  she  had  the  right  to  re- 
ceive it,  and  did  receive  it.  The  fact,  that  she  was  mis- 
taken as  to  her  right  to  dispose  of  the  fund  itself,  ought 
not  to  deprive  her  of  her- property  in  the  interest^  which 
was  hers  beyond  any  control.  Or,  if  she  was  under  a  mis- 
conception as  to  the  will  of  the  testatrix,  and  supposed 
that  the  principal  fund,  and  its  accumulated  interest,  as  it 
had  been  accumulated  by  her,  were  inseparable,  her  error 
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in  tills  respect  cannot  alter  her  legal  claim  to  the  proper- 
ty, or  deprive  her  of  her  right  in  it  By  her  will,  she  gave 
the  fund,  and  its  accumulated  interest,  to  Aquilla  S.  Ridg- 
way.  The  court  has  decided  that  she  had  no  right  to 
msJce  such  a  disposition  of  the  fund,  but  has  not  decided 
that  the  interest  was  any  part  of  the  fund. 

This  trustee  was  bound  to  pay  the  interest,  by  the 
terms  of  the  trust,  to  Hannah  Lippincott.  Her  receipt  is 
his  discharge  for  that  interest  against  her  and  all  the 
world,  unless  it  can  be  shown  that  there  was  some  mis- 
take as  to  the  receipt,  and  that  she  did  not  receive  the 
money.  This  is  not  pretended.  She  did  actually  receive 
the  money,  and  the  receipt  was  intended  by  her  to  dis- 
charge and  exonerate  the  trustee  from  any  further  de- 
mand on  account  of  it. 

The  trustee  must  account  for  the  sum  of  nine  thousand 
two  hundred  and  eighty-nine  dollars,  and  the  interest 
from  the  time  of  the  last  accruing  yearly  interest  to  the 
death  of  Hannah  Lippincott. 


Nblioh  vs.  Michekok  and  others. 

Bverything  wbich  is  the  sabject  of  a  oontract,  or  which  may  be  aaaigoed,  it 
capable  of  being  mortgaged. 

A.  and  B.  enter  itito  a  Written  contract,  by  which  B.  binds  himself  to  oonTey 
certain  lands  to  A.  A.  may  mortgage  his  interest  in  the  land  onder  this 
contract. 

Query,  Is  the  record  of  sach  a  mortgage  notice  to  a  bonafiie  purchaser  of  the 
land  ? 

A  court  of  equity  will  tiot  protect  a  party,  who  advances  money  which  is  for 
the  benefit  and  protection  of  a  prior  enoambrancer,  where  the  advance  was 
made  for  the  fraodalent  purpose  of  defeating,  and  not  protecting,  the  en- 
cumbrancer. 


A.  Browning  and  T.  B.  Carpenter^  for  complainant. 
J.  F.  B/omdoifh  and  P.  D.  Vnximy  fat  defendants. 
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The  Chakoellor.  Id  the  year  1852,  the  compkinant 
entered  into  several  agreements  in  writing,  with  difierent 
individuals  and  with  the  Atlantic  Land  Company  Asso- 
ciation, for  the  purchase  of  several  tracts  of  land  in  the 
county  of  Atlantic. 

By  the  terms  of  the  agreement,  the  several  tracts  were 
to  be  conveyed  to  him  when  the  consideration  money  was 
paid.  Under  the  agreements,  he  entered  into  possession. 
He  then  formed  a  partnership  in  business  with  John  O. 
Michenor,  one  of  the  defendants.  By  the  terms  of  the 
partnership,  they  were  both  to  be  equally  interested  in 
the  several  tracts  of  land  embraced  in  the  agreements. 
Michenor  then  entered  into  possession  with  the  complain- 
ant. They  made  valuable  improvements ;  and,  on  one  of 
the  tracts,  erected  a  hotel,  at  a  cost  of  upwards  of  fifty 
thousand  dollars.  On  the  17th  October,  1854,  they  made 
a  settlement  between  them,  and  dissolved  partnership. 
It  was  found,  upon  the  settlement,  that  the  complainant 
had  made  advances,  most  of  which  had  been  expended 
in  the  erection  of  the  hotel  and  other  improvements,  to 
an  amount  exceeding  thirteen  thousand  dollars.  It  was 
agreed,  in  the  terms  of  the  dissolution,  that  the  com- 
plainant should  convey  to  Michenor  all  his  interest  in  the 
several  tracts  of  land  mentioned  in  the  agreements ;  that 
Michenor  should  pay  whatever  remained  due  of  the  con- 
sideration money  ;  that  he  should  pay  all  the  outstanding 
debts  of  the  partnership,  and  should  execute  a  mortgage 
upon  the  said  land  to  secure  the  complainant  Hist  judg- 
ment of  $18,242.62,  in  five  equal  annual  payments.  T%e 
deed  was  executed,  and  delivered  by  the  complainant  to 
Michenor,  and  the  latter  executed  and  delivered  the  mort- 
gage, as  agreed  upon.  Michenor  never  procured  any  tide 
to  the  land  to  be  made  to  him ;  but  with  his  consent,  in 
the  year  1854,  conveyances  were  made  to  Charles  Harlan, 
another  of  the  defendants,  who  undertook  to  pay  what 
remained  due  of  the  consideration  money  and  some  me- 
chanic U^  whidi  were  upon  the  hotel.  .It  does  notap* 
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pear  that  there  was  any  agreement  in  writing  between 
the  complainant  and  Harlan,  and  there  is  no  evidence  as 
to  the  particnlars  of  the  agreement  upon  which  he  re- 
ceived the  conveyances. 

The  bill  charges,  that  although  the  deeds  to  Harlan  are 
absolute  on  their  face,  it  was  understood  that  he  should 
take  the  title  merely  to  secure  future  advances ;  it  alleges, 
that  the  arrangement  between  Michenor  and  Harlan  was 
fraudulent,  and  was  made  for  the  purpose  of  defeating 
the  complainant's  mortgage,  and  that  Harlan  had  notice 
of  the  mortgage  before  he  took  the  conveyances.  The 
,  main  object  of  the  bill  is  to  establish  the  mortgage  as  a 
lien  upon  the  several  tracts  of  land  particularly  described 
in  it,  and  conveyed  to  Harlan,  and  the  priority  of  the 
mortgage. 

Harlan  and  Michenor  have  put  in  their  answers  to  the 
bill  separately.  They  both  deny  that  Harlan  took  the 
conveyances  to  secure  future  advances,  but  allege  that  the 
title  is  absolute  in  him,  and  without  any  implied  reserva- 
tion in  favor  of  Michenor.  Michenor  denies  that  he  gave 
any  notice  to  Harlan  of  the  complainant's  mortgage,  and 
thd  latter  denies  that,  at  the  time  of  the  conveyances  to 
him,  or  at  the  time  he  paid  the  consideration  money,  he 
had  any  knowledge  whatever  of  the  mortgage.  And  he 
denies  the  validity  of  the  mortgage  as  a  lien  upon  the 
property,  even  admitting  he  had  notice. 

Was  this  mortgage  a  valid  mortgage?  and  did  Harlan 
have  notice  of  it  ?  If  these  questions  are  answered  in  the 
affirmative,  the  complainant  is  entitled  to  relief,  leaving 
only  one  other  question  to  be  decided — ^whether  the  mort- 
gage is  entitled  to  priority  over  the  advances  made  by 
Harlan. 

The  validity  of  this  mortgage  is  denied,  upon  the 
ground  that  Michenor,  the  mortgagor,  had  not  any  such 
title  to,  or  interest  in,  the  land  as  was  capable  of  being 
mortgaged.  The  complainant  was  the  purchaser  under 
agreements  with  the  vendors  under  hand  and  seal,  that  they 
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would  convey  to  him  the  land,  at  a  fiitare  day,  upon  his 
paying  the  consideration  money  expressed  in  the  agree- 
ments. Has  the  purchaser,  under  such  an  agreement,  an 
interest  in  the  land  which  is  the  subject  of  mortgage? 
Por  if  the  complainant  had  an  interest  capable  of  being 
mortgaged,  Michenor  had  also,  for  all  the  interest  which 
the  complainant  had  he  assigned  and  conveyed  to  Mich- 
enor. 

In  2  Story*s  Eq.  J.,  §  1021,  it  is  said—"  As  to  kinds  of 
property  which  may  be  mortgaged,  it  may  be  stated,  that 
in  equity,  whatever  property,  personal  or  real,  is  capable 
of  an  absolute  sale  may  be  the  subject  of  a  mortgage. 
This  is  in  conformity  to  the  doctrine  of  the  civil  law— 
Quod  emptionem^  venditionem  que  recipit,  etiam  pignoraHanem 
recipere  potest.  Therefore  rights  in  remainder  and  rever- 
sion, possibilities  coupled  with  an  interest,  rents,  fran- 
chises, and  choses  in  action,  are  capable  of  being  mort- 
gaged." 

Everything  which  is  the  subject  of  a  contract,  or  which 
may  be  assigned,  is  capable  of  being  mortgaged.  The 
right  or  interest  which  the  complainant  had  in  the  lands 
was  created  by  contract ;  and  it  was  the  valuable  right,  of 
having  a  legal  conveyance  of  the  land,  upon  his  comply- 
ing with  the  terms  of  the  contract.  He  had  acquired  an 
interest  in  the  land,  which  could  not  be  affected,  or  con- 
veyed away  by  the  vendor,  without  a  fraud  u[>on  the  ven- 
dor's rights.  And  a  purchaser,  who  should  have  received 
a  conveyance  with  knowledge  of  the  existing  agreement, 
would  have  been  held,  in  equity,  as  the  vendor  himself 
wais  in  &ct,  a  mere  trustee  for  the  complainant.  Equity 
considers  the  vendor  as  a  trustee  for  the  vendee  of  the 
real  estate,  and  the  vendee  as  a  trustee  for  the  vendor  of 
the  purchase  money.  The  vendee  is  so  jGeu*  treated  as  the 
owner  of  the  land  that  it  is  devisable  and  descendible  as 
his  real  estate,  and  the  money  is  treated  as  the  personal 
estate  of  the  vendor,  and  goes  to  his  personal  repreaenta- 
tives  at  hiB  death.  2  Siary*s  Bq.  j;,  §  118.   Them  eamiot 
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be  a  doubt  that  such  au  interest  as  the  complaiDant  had 
under  his  contracts  for  purchase,  and  which  he  assigned 
to  Michenor,  is  capable  of  being  mortgaged.  It  is  the 
safcgect  of  an  equitable  lien,  or  trust,  which  a  court  of 
equity  will  enforce  and  protect.  Interests  in  property  are 
protected  by  courts  of  equity  which  are  not  recognised  at 
law  as  valid  or  effectual  as  subject  matters  of  legal  con- 
veyances or  assiguments.  1  PoweU  on  Mortgages  17,  in  enu- 
merating the  things  which  are  capable  of  beiug  mortga- 
ged, saye,  "  everything  which  may  be  considered  as  pro- 
perty, whether,  in  the  technical  language  of  the  law,  de« 
nominated  real  or  personal  property,  may  be  the  subject 
of  a  mortgage.  Advowsons,  rectories,  and  tithes  may  be 
the  subject  of  a  mortgage.  Reversions  and  remainders, 
being  capable  of  grant  from  man  to  man,  are  mortgagable. 
Possibilities,  also,  being  assignable,  are  mortgagable,  a 
mortgage  of  them  being  only  a  conditional  assignment." 
A  tenant  at  will  has  not  such  an  estate,  or  property,  in 
lands  as  can  be  mortgaged,  but  any  estate  in  fee  simple, 
fee  tail,  for  life  or  years,  in  any  lands,  or  in  any  rent  or 
profit  out  of  the  same,  may  be  mortgaged.  1  Powell  on 
Mortgages  18. 

The  case  of  Parkist  v.  Alexander^  1  J.  C.  It.  894,  was, 
in  its  leading  features,  very  similar  to  the  present  case, 
and  its  decision  necessarily  involved  the  question  we  are 
now  considering.  Tucker  made  a  parol  agreement  with 
Alexander^  who  acted  as  agent  for  .EUis,  the  owner  of  the 
property,  for  a  lease  to  Tucker^  in  fee,  for  a  lot  of  land, 
subject  to  the  annual  rent  of  three  pounds.  Parkisty  the 
complainant  in  the  suit,  purchased  Tacker*s  right,  and 
took  possession  of  the  premises,  and  made  valuable  im- 
provements. He  then  sold  the  premises  to  McKiiigk^  and 
gave  him  a  quit-claim  deed ;  and,  to  secure  the  payment 
of  the  purchase  money,  took  his  bond  and  mortgage, 
which  was  duly  recorded.  Alexander  procured  the  lease 
from  EUiSy  the  owner  of  the  premises,  and  then  McKnight 
conveyed  to  Alexander  for  ^700.  The  answer  denied  that 
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AkzanfUr  had  any  notice  of  the  mortgage.  The  Chan- 
cellor  sustained  the  mortgage,  and  decided  that  the  re- 
gistry of  it  was  notice  to  a  subsequent  6o7?a^/We  purchaser. 
It  will  be  observed,  that  when  McKnight  mortgaged  the 
premises,  he  had  no  other  interest  in  them  than  the  as- 
signment of  Parkisfs  right,  under  a  verbal  agreement  for 
a  lease  between  Thicker  and  the  agent  of  Ellis,  the  owner, 
and  the  right  to  which  lease  Parkist  had  purchased  of 
Tucker.  The  interest  which  the  mortgagee  had  in  the 
land  was  an  interest  similar  to  that  which  Michenor  had 
when  he  mortgaged  to  the  complainant.  McKnight  had  a 
right  for  a  lease  in  fee,  subject  to  the  payment  of  an  an- 
nual rent.  If  an  interest  like  that  was  capable  of  being 
mortgaged,  then  surely  Michenor,  who  had  a  right  to  a 
conveyance  in  fee,  had  such  an  interest  as  would  support 
a  mortgage.  The  mere  fact  of  all  the  consideration  mo- 
ney not  having  been  paid,  cannot  affect  the  question, 
whether  his  interest  was  such  as  could  be  mortgaged.  I 
think  that  Michenor  had  an  interest  capable  of  being 
mortgaged,  and  that  it  created  a  valid  lien  upon  the  land 
subject  to  the  rights  of  the  vendor  under  the  agreement. 
Did  Harlan  have  notice  of  the  mortgage  ?  The  mort- 
gage was  duly  recorded.  It  is  insisted  that  the  registry 
was  notice.  It  docs  appear  to  me,  notwithstanding  the 
decision  of  Parkist  v.  Alexander,  that  the  registry  of  such 
a  mortgage  ought  not  to  be  considered  as  notice.  If  it  is 
notice,  it  is  notice  to  all  the  world.  Now  if  Leeds,  one  of 
the  persons  with  whom  the  complainant  made  an  agree- 
ment to  purchase,  had  sold  the  premises  to  a  bona  fide 
purchaser  without  actual  notice  of  this  mortgage,  would 
such  purchaser  have  been  affected  by  the  registry  of  such 
equitable  mortgage?  The  agreement  was  not  recorded. 
There  was  no  authority  to  record  it.  A  bona  fide  purcha- 
ser would  not  be  affected  by  such  agreement.  If  not, 
could  he  be  affected  by  the  registry  of  a  mortgage  exe- 
cuted by  the  vendee  of  such  an  agreement  ?  The  object 
of  the  registry  is  to  give  notice  to  subsequent  purchasen. 
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But  the  registry  of  a  mortgage  like  this  is  no  protection. 
The  title  upon  the  record  was  in  LeedSy  and  finding  the 
title  in  him,  a  person  who  went  to  the  record  to  search 
for  encnmbrances  upon  the  premises  would  have  no  inti* 
mation  that  it  was  neceeaary  to  aeareh  in  the  name  of 
Michenor.  There  was  nothing  upon  the  record  to  show 
that  he  had  any  interest  in  the  land,  or  to  give  him  any 
clue  whatever  to  this  mortgage ;  and  if  he  was  required 
to  search  for  such  a  mortgage,  then  he  would  be  obliged  to 
search  them  through  every  name  to  be  found  in  the  re- 
gistry books. 

But  I  do  not  deem  it  necessary  to  decide  this  point  I 
think  it  is  proved,  beyond  all  dispute,  that  Harlan  had 
actual  notice  of  this  mortgage.  In  his  petition  to  open 
the  decree  pro  confessoj  which  was  obtained  against  him 
in  this  cause,  and  which  is  under  oath,  he  says  that,  on 
or  about  the  25th  of  May,  1855,  he  took  a  deed  from 
Charles  Leeds  and  wife  for  the  land  embraced  in  their 
agreement  with  the  complainant ;  that,  on  the  19fh  day 
of  May,  1855,  Hacket  and  wife  executed  a  deed  to  him 
for  the  land  embraced  in  their  agreement  with  the  com- 
plainant, which  was  delivered  on  or  about  the  25th  of 
May,  1855,  and  that  the  Camden  and  Atlantic  Land 
Company  executed  a  deed  to  him  on  the  27th  of  April, 
1855,  for  the  land  mentioned  in  their  agreement  with  the 
complainant,  but  which  was  not  delivered  until  the  first 
of  the  month  of  June,  1855.  In  his  answer,  he  states  that 
before  he  had  any  knowledge  or  notice  whatever  of  the 
complainant's  mortgage,  he  had  not  only  made  the  agree- 
ment with  Michenor,  and  paid  the  money  for  the  proper- 
ty, but  that  he  had  obtained  the  title  deeds  for  the  pro- 
perty before  such  knowledge. 

He  further  states,  that  some  person,  some  time  in  the 
spring  of  1855,  brought  to  him  a  mortgage  purporting  to 
be  given  by  Michenor  to  the  complainant,  and  said  to  cor 
▼er  the  property,  or  some  part  thereof,  purchased  by  him, 
but  whether  it.  did  so  cover  it  or  not,  he  cannot  positively 
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say,  bat  that  prior  to  that  time  his  agreement  with  Mici»* 
enor  had  been  made  and  consammated,  the  money  paid, 
and  the  deeds  all  been  executed,  and  that  the  deeds  from 
Hacket  and  wife  and  Leeds  and  wife  had  been  actnally 
delivered,  and  that  he  thinica  and  believes  that  the  deed 
from  the  Camden  and  Atlantic  Land  Company  had  also 
been  delivered.  In  his  petition  he  states,  that  the  first  in- 
formation or  knowledge  he  ever  had  that  there  was  any 
sach  mortgage  or  agreement  between  the  complainant 
and  Michenor  was  some  time  after  the  deeds  had  been 
executed  and  delivered,  and  the  purchase  money,  in  full, 
paid,  and  that  such  information  was  given  to  him  by 
Judge  Carpenter,  the  counsel  of  Michenor,  which  was 
some  time  after  the  deed  from  the  land  company  had 
been  made,  and  was  on  the  day,  and  at  the  time,  the  pur- 
chase money  was  paid,  and  the  deed  of  the  company  de- 
livered. 

It  is  possible,  with  some  difficulty,  to  reconcile  the  dis- 
crepahcies  between  the  petition  and  the  answer  with  a 
disposition  to  tell  the  truth;  but  the  evidence  so  com- 
pletely disproves  the  statements  of  both,  as  to  render 
such  an  attempt  altogether  unnecessary  and  unavailing. 

James  H.  Gtstle  says,  that  in  May,  1855,  between  the 
10th  and  15th,  the  complainant  placed  the  mortgage  in 
bis  hands  to  sell  for  him,  and  requested  him  to  make  ap- 
plication to  Harlan ;  that  on  or  about  the  20th  of  May, 
he  laid  the  mortgage  before  Harlan ;  that  he  spent  some 
time  with  him  about  the  matter ;  that  Harlan  examined 
the  papers  carefully,  and  took  a  memorandum  of  the  pro- 
perty, and  the  dates  of  the  mortgage,  &c. ;  that  he  exam- 
ined the  map,  and  when  they  separated  said,  he  would 
see  witness  again  upon  the  subject;  that  on  the  next  day 
he  called  and  asked  to  look  at  the  papers,  which  were 
shown  him,  when  he  remarked,  that  the  mortgage  was 
not  worth  the  paper  on  which  it  was  written.  Witness 
says,  in  consequence  of  Harlan's  remark,  he  went  to  the 
complainant,  and  told  him  he  had  better  take  legal  ooan- 
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aely  and  recommended  Jndge  Carpenter.  Judge  Oarpenier 
testifies,  refreshing  his  memory  from  an  entry  in  his 
docket,  that  the  complainant  retained  him  on  the  25th  of 
May,  and  then  placed  the  mortgage  in  his  hands.  There 
was  no  one  of  the  deeds  delivered,  and  no  money  paid 
before  the  25th  of  May.  Harlan  so  states  in  his  answer 
and  his  petition.  So  that  it  is  proved,  that  before  he  re- 
ceived a  deed,  or  paid  any  money,  he  had  full  notice  of 
the  mortgage. 

Isaac  Loyd  testifies  that  he  was  the  secretary  and  trea- 
surer of  the  Camden  and  Atlantic  Land  Company;  that 
the  deed  from  that  company  to  Harlan  was  delivered  by 
the  witness  to  Harlan  on  the  8th  of  June,  1855,  and  at 
that  time  he  received  from  him  the  purchase  money.  The 
witness  farther  testifies,  that  Judge  Carpenter  requested 
him  to  give  notice  to  Harlan  of  the  mortgage  before  its 
delivery ;  that  he  gave  him  the  notice,  and  that  Harlan 
made  no  reply,  bat  smiled  as  though  ho  knew  all  about 
it,  and  as  if  it  was  of  no  consequence. 

The  evidence  establishes  the  fact,  that  Harlan  had  ac- 
tual notice  of  the  complainant's  mortgage  before  his  pur- 
chase. 

It  appears  that,  at  the  time  of  Harlan's  purchase,  there 
was  due  and  payable  to  the  grantors,  for  purchase  money 
upon  their  several  agreements,  the  sum  of  five  thousand 
two  hundred  and  eighty-one  dollars,  and  that  this  amount 
was  paid  by  Harlan.  He  also  made  other  advances  to  sa- 
tisfy encumbrances  upon  the  property.  Under  ordinary 
circumstances,  these  payments  would  have  been  decreed 
existing  liens  upon  the  property  in  the  hands  of  Harlan 
having  priority  over  the  complainant's  mortgage.  Al- 
though Michenor,  in  his  agreement  with  the  complainant, 
was  bound  to  pay  the  purchase  money,  it  appears  he  was 
unable  to  do  so.  It  was  necessary  the  money  should  be 
paid,  or  the  title  of  the  vendee  under  the  agreement 
would  have  been  forfeited.  The  payment  of  this  mouey, 
therefore,  was  necessary  in  order  to  complete  the  t^tte 
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which  BQpporto  the  mortgage.  If  a  third  person^  under 
such  circamBtanceSy  had  advanced  the  moDej  in  order  to 
prevent  a  forfeiture  of  the  vendee's  rights  under  the 
agreement,  I  think  it  would  have  been  equitable  that  he 
should  be  reimbursed.  But  Harlan  claims  no  such  eqnitj. 
He  does  not  pretend  that  he  paid  the  monej  for  the  pur- 
pose of  protecting  the  mortgage.  On  the  contrary,  he  is 
detected  in  an  attempt  to  deprive  the  complainant  of  his 
security.  His  object  was  to  defeat  the  mortgage ;  and  hav- 
ing been  thwarted  in  this  unlawful  purpose,  he  has  no 
claim  whatever  to  the  interference  of  this  court  for  his 
protection.  He  must  stand  upon  his  legal  rights. 

There  was  an  objection  made,  that  at  the  time  of  fiUng 
the  bill  there  was  no  default  of  payment  of  anything  das 
upon  the  mortgage.  If  such  were  the  fact,  the  complain- 
ant  had  a  right,  under  the  circumstances,  to  file  his  bill 
to  protect  his  lien.  That  being  established,  he  has  now  a 
right  to  have  it  enforced  for  whatever  may  be  due  upon  it 
at  the  time  of  the  decree. 

There  must  be  a  reference  to  a  master  to  take  an  ao- 
eoant  of  what  is  due  upon  the  mortgage  and  upon  ths 
other  encumbrances,  which  appear,  by  the  pleadings,  to 
be  undisputed.  In  taking  the  account,  Michcnor  will 
have  an  opportunity  of  showing  what  credit  he  is  entitled 
to  upon  the  mortgage,  and  for  that  purpose  the  master 
can  use  the  depositions  already  taken,  and  may  take  sutdi 
other  testimony  as  the  parties  may  see  proper  to  ofier. 


Cabolihs  Holcomb,  by  her  guardian,  va.  Johh  CobtbiI. 

and  others. 

A  tanant  id  common  cannot  prejudice  hit  co>tenant  by  a  conTeyanoe  of  ■ 
part  ofthe  land  by  motet  and  boondt.  Such  a  deed  cannot  give  to  the  graoW 
or  the  axduatve  title  to  the  portion  oonTeyed,  any  more  tiban  the  eD-teoaaf, 
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the  grantor,  can  select  any  particalar  part  of  the  land,  and  appropriate  it  at 
,  hU  exdaaive  moiety.  But  aa  against  the  grantor,  and  those  claiming  nnder 
him,  the  grant  is  good.  They  are  estopped  by  it.  The  co-tenant  cannot  com- 
plain of  it  unless  where  it  operates  to  his  prejudice,  and  there  his  rights 
will  be  protected. 

An  injunction  issned  against  J.  0.  enjoining  him  from  selling  certain  lands 
which  he  held  in  trust.  He  conveyed  to  E.  J.  K.,  who  was  not  a  party  to 
the  injunction  bill.   The  deed  was  set  aside. 

J.  C.  held  property  in  trust  for  an  infant,  to  sell  it  if  he  thought  best,  and 
to  invest  the  proceeds.  J.  0.  became  embarrassed.  There  were  judgments 
and  executions  against  him.  He  sold  the  property  in  viulation  of  an  ii^onc- 
tion,  upon  a  bill  charging  him  with  an  intent  to  sell  the  trust  property,  and 
appropriate  the  proceeds  to  pay  his  debts  to  E.  J.  K.,  who  knew  of  the  in- 
junction. The  deed  was  set  aside  as  fraudulent. 


P.  /,  Clark  and  J.  F.  Bandolph,  for  complainant 
W.  Salstedy  for  defendant. 

The  Chancellor.  The  original  bill  filed  in  this  canse 
charges  Jolin  Coryell  with  a  breach  of  trust,  and  prays 
that  another  trustee  may  be  substituted  in  his  place.  It 
charges  him  with  an  intention  to  sell  the  trust  property 
for  the  purpose  of  paying  his  own  debts,  and  relieving 
himself  from  embarrassment.  On  filing  the  bill,  an  in- 
janction  issued  restraining  him  from  selling  the  trust  pro- 
perty. A  supplemental  bill  has  been  filed,  charging  that, 
after  the  granting  and  service  of  the  injunction,  Coryell 
sold  and  conveyed  the  trust  property  to  George  A.  Kohl. 
The  only  question  before  the  court  now  is,  as  to  the  dis- 
position to  be  made  of  the  deed  from  Holcomb  to  Kohl. 

1.  It  is  insisted,  that  the  deed  is  inoperative  and  void 
because  it  conveys  by  metes  and  bounds,  and  that  the 
trustee,  being  tenant  in  common,  has  no  right  to  convey 
in  severalty.  The  trustee,  with  several  others,  were  ten- 
ants in  common  of  a  large  tract  of  land.  The  trustee 
conveyed  five  acres  of  it,  by  metes  and  bounds,  to  the  de- 
fendant, Eohl.  The  only  authority  relied  upon  for  the 
position  taken  is  Greenleaf's  Cruise^  §  410.  Now  it  is  veiy 
tnie  that  one  tenant  in  common  cannot  prejudice  his  co- 
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tenants  by  a  conveyance  of  a  part  of  the  land  by  mette 
and  bounds.  Such  a  deed  cannot  give  to  the  grantee  the 
exclusive  title  to  the  portion  conveyed,  any  more  than 
the  co-tenant,  who  is  the  grantor,  can  select  any  particular 
part  of  the  land,  and  appropriate  it  as  his  exclusive  moie- 
ty. But  as  against  the  grantor,  and  those  claiming  under 
him,  the  grant  is  good.  They  are  estopped  by  it.  The  co- 
tenant  cannot  complain  of  it,  unless  when  it  operates  to 
his  prejudice  ;  and  then  his  rights  will  be  protected.  Per- 
ter  V.  EiU,  9  3fass.  34;  Bartlet  v.  Harlow,  12  Mass.  348; 
Vamum  v.  Abbott  et  al.y  12  3Iass.  475 ;  2  Ohio  113.  In 
this  case  there  is  no  such  complaint.  There  has  been  a 
partition,  and  the  part  sold  by  the  trustee  has  been  allot- 
ted to  him  as  part  of  his  portion.  The  co-tenant  has  no 
longer  any  interest  in  the  portion,  and  certainly  no  court 
will  permit  the  grantor  to  come  in  and  repudiate  bis  own 
deed. 

2.  It  is  insisted  that  the  deed  was  made  in  violation  of 
the  injunction.  This  is  denied  by  both  Holcomb  and 
Kohl  in  their  answers.  The  allegation,  however,  is  fiilly 
sustained  by  the  testimony  of  several  witnesses.  It  is 
proved  that  the  injunction  was  served  on  both  of  them 
prior  to  the  completion  of  the  conveyance.  Kohl  was  not 
a  party  to  the  suit,  but  the  complainant,  hearing  that  be 
was  in  negotiation  for  the  property,  thought  it  prudent  to 
serve  him  with  a  copy  of  the  injunction.  He  said,  at  that 
time,  that  he  had  no  deed,  but  that  he  had  bargained  for 
it,  and  expected  to  get  it.  This  was  said  by  him  after  the 
sheriff  had  Explained  to  him  why  he  served  the  injunction 
upon  him,  and  that  it  was  to  prevent  him  from  taking  a 
deed  for  the  lot.  A  copy  of  the  deed  is  produced,  and  it 
appears  to  be  dated  on  the  13th  of  March,  three  days  be- 
fore the  service  of  the  injunction,  which  was  on  the  16th 
of  March,  while  the  acknowledgment  bears  date  the  17th 
of  March,  the  day  after.  The  proof  of  the  service  of  the 
deed,  made  by  Alexander  Coryell,  the  subscribing  witneii 
to  it,  some  time  atler  its  aqknowledgmenty  only  makes 
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Uie  fraud  the  more  apparent.  The  whole  evidence  proves 
conclusively  a  contrivance,  by  all  parties  concerned,  to 
evade  the  injunction  of  the  court.  It  was  not  only  a  vio- 
lation of  the  rights  of  the  complainant,  but  an  attempt  to 
commit  a  fraud  upon  the  court.  This  ground  is  sufficient 
to  avoid  the  deed. 

3.  This  deed  must  be  set  aside,  because  it  is  in  viola- 
tion of  the  trust,  and  was  executed  under  circumstances 
to  impute,  both  to  the  grantor  and  grantee,  a  design  to 
defraud  the  cestui  que  trust.  The  cestui  que  trust  is  an  infant. 
The  trustee  held  the  property  upon  the  trust  to  sell  the 
land,  if  he  thought  best,  and  invest  the  proceeds.    The 
trustee  was  embarrassed.    There  were  judgments  and  ex- 
ecutions against  him.    He  was  charged  with  the  fraudu- 
lent design  and  intention  of  selling  the  trust  estate,  and 
appropriating  the  proceeds  to  the  payment  of  his  indivi- 
dual debts.    This  court  had  issued  its  injunction  to  pre- 
vent the  contemplated  fraud.  Kohl  had  full  knowledge  of 
the  trust,  for  it  was  on  the  face  of  the  deed  which  vested 
the  title  in  the  trustee.    Under  these  circumstances,  he 
takes  a  deed  from  the  trustee ;  pays  six  hundred  dollars 
to  the  sheriff  upon  an  execution  against  the  trustee ;  and 
gives  to  the  trustee,  or  to  his  son,  a  promissory  note  for 
the  balance  without  any  security.    The  trustee  and  his 
grantee  are  both  guilty  of  fraud,  and  must  be  dealt  with 
as  fraud  doers  by  this  court. 

The  deed  must  be  set  aside  with  costs,  and  Eohl  must 
convey  to  such  trustee  as  shall  hereafter  be  appointed  to 
execute  the  trust.  Such  conveyance  is  not  necessary ;  but 
there  is  a  convenience  in  it.   It  makes  the  record  dean. 


Tantum  vs.  Milleb  and  wife. 

▲  ooartof  eqaity  will  not  relieve  a  party  who  has  made  a  Tolantary  coavey- 
anoa  of  faU  property-  wheo  threatened  with  a  criminal  proaecatba. 
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The  conveyance  is  goodi  against  the  party,  bat  will  not  be  aet  aaide  as  ag«iart 
tbesute. 


Beaslejfy  for  demurrer. 
Learning^  contra. 

Thb  Chancbllor.  This  demnrrer  is  well  taken.  The 
bill  alleges  that  the  complainant,  on  the  14th  of  March, 
1856,  conveyed  to  Eliza  Ann  Reed  several  tracts  of  land, 
in  the  bill  particularly  described ;  that  at  the  time  she  ex- 
ecuted the  deed,  she  was  threatened  with  a  prosecation 
for  a  larceny,  then  alleged  to  have  been  committed  by 
her,  of  the  goods  and  chattels  of  one  Joseph  Rue,  in 
whose  family  she  had  then  recently  been  living;  that  al- 
though entirely  innocent  of  the  charge,  yet  being  igno- 
rant of  the  law,  and  the  effect  of  such  prosecution,  and 
being  informed  by  persons  with  whom  she  was  well  ac- 
quainted, and  in  whom  she  confided,  that  if  such  crimi- 
nal prosecution  was  urged  against  her  she  might  be  de- 
prived of  her  property,  and  that  the  same  might  be  taken 
from  her  by  process  of  law,  she  was  induced  by  such  ad- 
vice, and  through  the  influence  of  her  fears,  to  make  the 
conveyance ;  that  the  said  Eliza  is  the  niece  of  the  com- 
plainant, and  that  the  complainant  is  informed,  and  be- 
lieves that  it  was,  at  the  time  of  the  conveyance,  the  in- 
tention of  her  niece  to  reconvey  the  property  to  the  com- 
plainant; that  she  has  since  intermarried  with  Charles 
Miller,  and  that  they  now  refuse,  upon  the  complainant's 
request,  to  make  such  reconveyance.  The  object  of  the 
bill  is  to  compel  the  defendants,  Miller  and  his  wife,  to 
convey  the  lands  to  the  complainant. 

If  this  bill  can  be  maintained,  the  court  must  take  the 
broad  ground,  that  if  a  person  charged  with  a  crime  con- 
veys away  his  property  for  the  avowed  purpose  of  pro- 
tecting it  against  the  consequences  of  his  conviction,  if 
he  escapes  such  conviction  a  court  of  equity  will  aid  him 
in  recovering  back  his  property.  It  is  not  alleged,  in  this 
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case,  tbat  any  fraud  was  practised  upon  the  complainant 
by  the  defendants  or  by  any  one  else.  It  is  not  alleged 
that  the  prosecution  was  a  malicious  one,  and  that  those 
concerned  in  it  have  been  any  way  benefited  by  the  con- 
veyance, or  that  by  their  advice,  or  through  their  contri- 
vance, the  complainant  was  induced  to  execute  the  deed. 
But  the  complainant  was  charged  with  larceny ;  and  al- 
though it  is  alleged  that  she  was  entirely  innocent  of  the 
charge,  it  does  not  appear  but  that  there  were  good 
grounds  of  suspicion,  or  that  her  accusers  were  actuated 
by  any  other  than  a  most  laudable  desire  to  promote  pub- 
lic justice.  Under  these  circumstances,  the  complainant 
made  the  conveyance  for  the  unlawful  purpose  of  placing 
it  beyond  the  reach  of  the  law,  if  the  threatened  prosecu- 
tion should  prove  successful.  The  information  alleged  to 
have  been  given  her  by  her  friends  was  correct ;  her  pro- 
perty was  in  jeopardy  from  the  consequences  of  such  a 
prosecution.  If  convicted,  her  property  was  liable  for  the 
costs.  The  court  might,  upon  such  conviction,  impose  a 
fine  of  5600,  which  would  be  a  lien  upon  her  property. 
She  made  the  deed  for  the  purpose  of  placing  her  pro- 
perty beyond  the  reach  of  the  process  of  the  law  in  case 
she  should  be  convicted.  This  was  against  public  policy. 
This  court  cannot  aid  a  person  under  such  circumstances. 
The  complainant  confided  in  the  honesty  of  her  niece, 
and  there  the  court  must  leave  her.  The  case  comes  with- 
in the  principle  of  the  cases  in  which  it  has  been  de- 
cided, that  conveyances  made  of  estates  in  trust,  in  order 
to  secure  the  party  from  forfeitures  for  treason  or  felony, 
will  be  set  aside  as  against  the  crown,  but  they  will  be 
good  against  the  party. 

The  demurrer  is  sustained,  and  the  bill  must  be  dis- 
missed with  costs. 

Vol.  ni.  8  a 
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ACCIDENT 

See  Bond. 
Salk. 

WiLL. 


ACCOUNT. 

One  who  is  next  of  kio,  or  a  legatee, 
or  creditor,  cannot  file  a  bill  against 
the  snrviving  partner  of  a  testator,  or 
intestate,  for  the  sole  purpose  of  com- 
pelling him  to  account  and  settle  with 
the  personal  representative  of  the 
deceased  partner  the  partnership  ao* 
counts.     Harriion  v.  Rigkier,     389 

A  creditor  of  the  testator,  or  intestate, 
need  not  make  anybody  but  the  per- 
sonal representative  a  party  in  a  bill 
lu  recover  his  debt ;  but  if  there  are 
any  persons  who  have  possessed  the 
estate,  or  any  debtors  of  the  deceased 
in  collusion  with  the  representative, 
the  creditor  may  make  them  parties, 
and  follow  the  assets,  and  demand 
an  acoiunt  against  them.  f^ 

In  suits  by  a  legatee  next  of  kin,  or 
creditor,  against  an  executor  or  ad- 
mioistrator,  a  debtor  of  the  deceased 
is  a  proper  party  where  a  special  case 
is  made  showing  that  there  is,  in  the 
particular  case,  a  propriety  in  depart- 
inff  from  the  general  rule,  in  order  to 
sSSird  the  oomplainant  adequate  re- 
lief When  there  are  unsettled  ac- 
counts with  a  surviving  partner  of 
the  deceased,  it  is  a  special  case,  and 
ao  exception  to  the  general  rule,  and 
such  portner  is  a  proper  party,  in  or< 


der  to  take  an  account  of  the  per- 
sonal estate  entire.  ib 

A  bill  filed  by  a  legatee  or  next  of  kia 
against  an  administrator  of  an  intes- 
tate and  a  surviving  partner  of  an  in« 
testate,  praying  for  a  settlement  of 
the  partnership  accounts,  and  that 
the  surviving  partner  may  account  to 
the  complainant  for  the  rents  and 
profits  of  real  estate  owned  by  him 
and  his  deceased  partner,  is  multifa- 
rious. 

Bach  party  decreed  to  pay  his  own 
costs,  each  being  in  default.  ib 

Individuals  entitled  to  the  fund,  and  in- 
terested in  taking  the  accounts  which 
constitute  it,  are  necessary  parties  to 
the  suiL     Keeler  v.  KeeUr,  458 

Where  a  party  excepts  to  an  account 
which  contains  a  number  of  items  of 
charges,  he  must  specify  the  specific 
charges  of  which  he  complains.  He 
cannot,  by  a  general  exception,  im- 
pose the  burthen  ufiou  the  court  of 
examining  every  item  in  the  account 
to  detect  the  error.  Holcomb  v.  Ex- 
ecutoTM  of  Holcomb,  281 

A  decree  should  be  conclusive  upon  all 
persons  interested,  and  all  such  per- 
sons should  be  parties. 

J.  B.  K.  and  W.  K.  were  appointed 
guardians  of  the  property  and  per- 
sons of  infant  children.  J.  B.  K.  gave 
to  W.  K.  his  bond  and  mortgage  for 
$2500,  with  interest,  in  one  year  from 
data,  and  on  the  receipt  of  the  bond 
and  mortgage,  W.  K.  gave  to  J.  B.  K. 
an  agreement,  as  follows:  '*  Whereas 
John  B.  Keeler  hath  this  day  exe- 
cuted and  delivered  to  me,  William 
Keeler,  of  the  city  of  Philadelphia 
and  state  of  Pennsylvania,  a  bond,  or 
writing  obligatory,  in  the  penal  sum 
of  $5000  lawful  money  of  the  United 
States  current  in  New  Jersey,  con* 
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ditioned  for  the  paymeDt  of  two  tfacm- 
■and  five  handrad  dollars,  like  lawful 
moDey,  in  one  year  from  the  date 
thereof,  with  lawfnl  interest  of  the 
titate  of  New  Jersey  from  date  tilt 
paid,  aud  also  a  deed,  or  indentnre  of 
mortgage,  on  the  farm  and  mill  situ- 
ated At  Cook's  mills,  in  the  township 
of  New  Hanover,  called  and  known 
by  the  name  of  the  Cook's  mill  pro- 
perty, for  the  purpose  of  securing 
the  payment  of  the  said  sum  ex- 
pressed in  the  condition  of  the  said 
bond,  with  its  interest.  And  where- 
as the  said  John  B.  Keeler  aud  I,  the 
said  William  Keeler,  are  guardians  of 
the  children  of  John  B.  Keeler;  and 
whereas  the  above  mentioned  bond, 
or  writing  obligatory,  and  deed,  or 
indenture  of  mortgage,  is  given  by 
the  said  John  B.  Keeler  to  me,  the 
(Mid  WiiliHm  Keeler,  to  secure  the 

Eayment  of  the  mouey  due  and  to 
ecome  due  to  the  children  of  the 
said  John  B.  Keeler  from  the  estate 
of  their  grandfather,  Samuel  Harts- 
home,  and  which  may  come  to  the 
hands  of  the  said  John  B.  Keeler: 
now  know  ye,  that  I,  the  said  Wil- 
liam Keeler,  do  hereby  covenant  and 
agree,  to  and  with  the  said  John  B. 
Keeler,  that  if  he,  the  said  John  B. 
Keeler,  shall  pay  to  the  said  children 
their  share  aud  shares,  as  they  re- 
spectively fall  due,  and  obtain  from 
tnem,  and  all  of  them,  a  release  and 
discharge  from  all  claims  respecting 
such  distributive  share  of  the  estate 
of  the  said  Samuel  Hartshorne,  de- 
ceased, then  the  said  bond,  or  writ- 
ing obligatory,  as  well  as  the  said 
deed  aud  indenture  of  mortgage,  be 
considered  as  null  at)d  void;  and  in 
case  a  part  only  of  the  said  children 
shall  relense  and  discharge  the  said 
John  B.  Keeler  from  his  liability  at 
the  time  the  said  share  becomes  due 
as  aforesaid,  then  the  said  bond,  and 
writing  obligatory,  and  deed,  or  iu- 
deuture  of  mortgage,  shall  be  con- 
sidered binding  until  they  shall  re- 
lease, as  before  described.  Aud  when 
all  the  said  children  shall  have  re- 
leased as  aroresaid,  then  the  said 
bond,  aud  writing  obligatory,  and 
deed,  or  indenture  of  mortgage,  is  to 
be  given  up  to  the  said  John  B. 
Keeler." 
Held,  that  on  a  bill  filed  by  J.  B.  K. 
against  the  executor  of  W.  K.  to  ac- 
count for  moneys  which  W.  K.  had 
received  as  guardian,  proof  of  the 
agreement  and  bond  and  mortgage 


DO  defeooo  mgaiMt  an  loeoant, 
and  that  the  ooostnietaoii  of  the 
Agreement  was  that  the  papefs  were 
iotended  as  iodemDity  to  W.  K. 
against  any  loss  on  aoooaut  of  any 
legal  responsibility  which  rested  op- 
on  him  in  consequence  of  his  )oiat 
action  with  his  co-guardian.  KeeUr 
V.  Keeier,  458 

If  one  tenant  in  common  oocapies  the 
whole  estate,  claiming  it  as  his  own, 
it  is  an  ouster  of  his  covenant,  who 
mast  first  establish  his  right  at  law, 
and  thas  recover  the  mesne  profite— 
for  one  tenant  is  bound  to  account  to 
another  only  as  his  bailiff  appointed 
by  contract,  express  or  impliod.  Iz- 
ard T.Bodine^  403 

Where  one  tenant  in  common  actnally 
receives  the  rents,  issues,  and  profits, 
then  he  may  be  compelled  to  account 
for  snch  profits  actually  received. 

Where  one  tenant  in  common  oocopies 
the  whole  estate,  without  claim  oa 
the  part  of  his  co- tenants  to  be  ad- 
mitted into  possession,  he  is  noder 
no  obligation  to  account — for  he  had 
a  right  to  such  occupancy. 

Where  a  tenant  in  common  occupies  a 
portion  of  the  premises,  and  his  oo> 
cupancy  is  of  a  character  to  exclude 
his  co-tenant  from  any  participatioa 
in  the  enjoyment  of  it,  he  is  bound  to 
account  to  such  co-lenaut. 


ACTS. 


See  PaopERTY. 
Real  Estate. 
Pabtitiok. 


ADDITION. 
See  Lien  La%v. 


ADMINISTRATOR. 

See  Practice. 
Fraud. 


ADVANCEMENT. 

Where  the  purchase  money  for  rval 
estate  is  paid  by  a  f>arent,  and  a  eon 
procures  the  deed  to  be  made  to  him, 
without  the  knowledge  or  consent  of 
the  parent,  the  ^nn  nmnot  wt  ap  title 
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tD  the  land,  wan  advameememi  to  him 
on  the  part  of  the  parent.  Peer  v. 
Peer,  432 

Bat  if  each  deed  was  made  to  the  son 
with  the  coDMnt  of  the  parent,  the 
presumptian  that  it  wai  mtended  as 
an  advancement  may  be  rebatted  by 
parol  evidence,  by  declarations  of 
the  parties,  and  by  circamstances  co- 
temporaneoos  with  the  transaction 
itself.  ib 

The  same  kind  of  evidence  which  is 
deemed  safBcient  to  raise  the  pre* 
•amption  of  an  advanoement,  is  ad- 
missible to  overcome  it.  The  circum- 
stances relied  npon  should  be  con- 
vinciag,  and  of  a  character  to  leave 
no  reasonable  doubt  as  to  the  inten> 

*    tion  of  the  party.  ib 

The  uninterrupted  possession  of  the 
parent  claiming  title  adversely  to  the 
deed  will  rebut  the  preeumption  of 


advancement. 


ib 


ADVERTISEMENT. 
See  Sale. 


AFFIDAVIT. 

See  Answer. 
LiCN  Law. 


AGENT. 

To  constitute  a  man  a  mere  agent  to  act 
in  selling  land  for  another,  his  au- 
thority need  not  be  in  writing. 

AVhat  acts  amount  to  acquiescence. 
They  must  be  such  as  to  prejudice 
the  party  who  claims  the  benefit  of 
them.     Doughaday  v.  Crowe U,  201 


AGREEMENT. 

See  Parol  Agrkemeht. 

In  contemplation  of  marriage,  articles 
of  agreement  were  eutered  into  be- 
tween 8.  8.  W.,  of  the  first  part,  M. 
A.,  of  the  second  part,  and  8.  A.  and 
G.  A.,  of  the  third  part;  and  the  said 
M.  A.  did  assign  and  transfer  to  the 
said  8.  A.  and  6.  A.,  as  trustees,  the 
sum  of  $4500  upon  this  trust,  to  place 
the  same  at  interest  on  bouds,  or 
bonds  and  mortgages,  or  invest  it  in 
bank  stock,  insurance  stock,  or  pub- 
lic securities,  and  the  net  dividends, 


interest  and  proGti  thereof  to  reoeive, 
from  time  to  time,  to  the  use  of  the 
said  M.  A.  during  the  joint  lives  of 
the  said  8.  8.  W.  and  the  said  M.  A^ 
and  the  same  net  dividends,  interest, 
or  profits  to  pay  over,  from  time  to 
time,  to  the  said  M.  A.,  for  her  sole 
and  exclusive  use  durios  the  joint 
lives  of  the  said  8.  8.  W.  and  said 
M.  A.;  and  if  the  said  M.  A.  should 
survive  the  said  8.  8.  W.,  then  to  de- 
liver and  pay  over,  as  well  the  prin- 
cipal, stocK,  and  money  aforesaid,  as 
the  interest,  dividends,  and  profits, 
then  due  and  accruing  thereon,  to 
the  said  M.  A.,  to  her  sole  use  and 
behoof  for  ever;  and  if  the  said  M. 
A.  should  die  in  the  lifetime  of  the 
said  8.  8.  W.,  leaving  children,  then 
to  pay  and  deliver  over  the  same,  in- 
terest, dividends,  principal,  and  pro- 
fits, to  such  children  as  should  sur- 
vive her,  to  their  sole  use,  equally, 
as  tenants  in  common;  and  if  any  of 
the  said  children  should  be  under 
age  at  the  death  of  the  said  M.  A,  to 
reserve  the  delivery  and  payment  of 
its  share  until  such  child  should  be 
married  or  become  of  age,  which- 
ever raisht  first  happen. 

After  the  intermarriage  of  the  said  8. 
W.  and  M.  A.,  M.  A.  died,  leaving 
one  child.  S.  8.  W.  was  appointed 
guardian  of  the  child,  and  when  it 
was  eleven  years  of  age  filed  this 
bill,  claiming  that  his  ward  was  enti- 
tled to  the  iuterest  of  the  $4500,  and 
praying  that  the  said  trustees  might 
be  decreed  to  account  to  him,  as 
guardian,  and  pay  over  the  said  in- 
terest which  had  accrued  from  the 
death  of  the  mother. 

Held,  that  by  the  constniction  of  the 
marriage  article,  the  interest  was  nut 
to  be  paid  until  the  child  should  be 
married  or  become  of  age,  and  that 
the  guardian  was  entitled  to  no  part 
of  toe  fund,  there  being  no  allega- 
tion in  the  bill  that  it  was  required 
for  the  maintenance,  support,  or  edu- 
cation of  the  child.  Willete  v.  Ab- 
boU,  396 

Construction  of  agreement  between 
guardian.    Keeler  v.  Keelerf        458 

J.  C,  the  mortgagee,  agrees  with  G. 
H.,  the  mortgagor,  that  the  latter 
shall  convey  to  the  former  the  mort* 
gaged  premises,  and  upon  bis  doing 
so,  the  bond  and  mortgage  shall  be 
cancelled.  G.  H.  conveys  to  J.  C, 
but  before  doin^  so,  conveyed  the 
mortgaged  premises  to  a  third  per- 
son.   G.  H.  cannot  set  up  tlie  agree* 


8  a' 


558 


INDSX. 


ment  u  a  valid  defrtioe  in  a  tait 
broaght  by  J.  0.  to  foracloae  his 
mortgage.  Chandler  ▼.  Herriekf  497 

Ab  a  geaeral  itilet  a  ooait  of  eqaity  will 
not  eatertain  a  bill  for  specific  per- 
foramiice  of  onntracta  relating  to  chat- 
tala  or  merchandiae.  There  are  ex- 
ceptious  to  tbe  rale.  Where  tbe 
agreement  is  an  open  one,  not  final, 
autl  not  immediately  to  be  execated, 
Imt  tit  be  completed  by  aubseqnent 
acts,  and  for  tbe  breech  of  which  the 
remedy  at  law  is  aocertain  and  in- 
adeqaate,  and  will  not  answer  the 
justice  of  the  case,  a  bill  to  carry  it 
into  execation  will  be  sustained. 
Furman  v.  Clark,  306 

Where  a  latber  makes  an  agreement  in 
reference  to  his  infant  child,  from 
which  benefits  are  to  aocme  to  the 
child  apon  his  performance  of  the 
agreement,  after  performance,  the 
child,  in  bis  own  name,  may  file  his 
bill  to  enforce  the  agreement.  The 
party  for  whose  benefit  the  agree- 
ment is  to  be  performed,  and  espe> 
cially  if  any  valaable  portion  of  the 
consideration  has  been  rendered  by 
him,  has  the  legal  right  to  enforce  it. 
It  is  of  no  consequence  that  tbe  pro- 
mise to  fulfil  it  was  not  made  directly 
to  the  person  who  is  entitled  to  re- 
muneration. It  is  enough  if  it  was 
made  by  some  one  who  had  authority 
to  make  it  on  his  behalf.  Van  Dyne 
V.  Vreelandt  371 

The  father  of  an  infaut  child  made  an 
agreement  with  an  uncle  of  the  in- 
faut, at  the  uucle*s  request,  to  this 
effect,  that  the  uncle  should  take  the 
iufant  and  adopt  him  as  his  own  child, 
and  that  he  would  treat  him  as  his 
own  son.  and  that  the  property  he 
should  have  should  be  given  to  the 
child,  so  that  it  should  belong  to  him 
at  the  death  of  the  uncle  and  his  wife. 
The  uncle  took  the  child,  and  had  him 
baptized,  and  tbe  child  assumed  his 
surname,  and  lived  with  him  twenty 
five  years  Held  that  the  child 
might  maintain  his  bill  npon  the 
agreement  after  such  performance,  ib 

ALIMONY. 

Au  answer  to  a  bill  under  the  statute 
reltttive  to  divorces  mast  not  be 
sworn  to.  Under  the  second  section 
uf  the  act,  if  sworn  to,  the  delendaut 
is  not  entitled  to  tbe  benefit  of  it,  as 
in  uther  causes  iu  equity,  Anlkony 
V.  AnHkony,  7U 


If  the  aatmar  itf  awon  to,  it  mKf  be 

ased  as  an  aflfidarit  on  a  motUB  for 
alimony  pendente  lite.  ib 

AlimonVf  aader  the  eircfireataDoesi,  n»- 
fiised,  but  counsel  fee  allowed.       ib 

The  oomplainant  filed  bis  bill  for  di* 
vorce  against  the  defendant,  bis  wife, 
on  the  groand  of  desertion  for  five 
yeara.  Tbe  defendant,  by  her  an- 
swer, admits  tlmt  she  had  IcA  tbe 
complainant's  boose,  and  alleges  that 
she  did  an  because  her  husband  kept 
lewd  women  iu  the  house,  and  co- 
habited with  them.  The  defondant, 
after  patting  in  her  answer,  filed  her 
petition,  alleging  the* same  focts  con- 
tained in  her  answer,  and  appKed  for 
counsel  fees  to  conduct  her  defence 
and  alimony  pendente  Hie.  The  oom- 
plainant put  in  an  affidavit  denying 
the  allegations  in  tbe  petition.  Tbe 
conrt  alfowed  tbe  wife  a  counsel  fee 
and  alimony  pendente  lite.  Marker 
v.  Marker,  256 

If  a  husband,  by  bis  extreme  cmelty 
to  his  wife,  compels  her,  fur  her  own 
safety  and  protection,  to  seek  a  home 
elsewhere  than  under  her  husband's 
roof,  she  does  not  thereby  desert  her 
husband,  in  the  meaning  of  the  stat- 
nte. 

If  the  husband's  cruelty  is  practised  for 
the  purpose  of  driving  bis  wifo  from 
bis  abode,  and  she  flees  from  him  to 
avoid  his  cruelty,  he  is  chargeable 
with  the  ofience  of  deserting  his 
wife,  and  would  be  so  regarded  by  a 
court  of  equity  on  a  question  for  di- 
vorce, t^ 

In  a  suit  between  husband  and  wife, 
whether  the  wife  be  the  cnmplainaot 
or  defendant,  as  a  general  nile,  the 
wife,  as  a  privilegend  suitor,  is  enti- 
tled to  costs  and  alimony.  Tbe  rule 
originally  rested  upon  the  principle, 
that  the  husband  having,  by  tbe  mar- 
riage contract,  tbe  entire  control  of 
the  wife's  property,  she  was  desti- 
tute of  means  fur  her  own  protectiun. 
The  statute  has  changed  the  common 
law,  and  secures  to  the  wife  tbe  own- 
ership and  disposition  of  property  she 
may  nave  at  the  time  of  her  marriage, 
or  may  acquire  af^rwards.  Tbe 
question  now  pjttperly  ie-^whether 
the  wife  has  property  udependent  of 
her  husband,  and  the  court  will  ex- 
ercise its  discretion  in  tbe  aUowanoe 
of  alimony  and  costs,  having  refer- 
ence to  the  respective  pecuniary  cir- 
cumstances of  the  parties.  ib 

In  order  to  entitle  the  wifo  to  alimony, 
she    must    deny,    under   oath,   the 
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cbtfgas  wUeh  are  made  againtt  her 
ta  sronuds  lor  the  dWoroo.  ih 

Wbetoer  the  coort  will  eotertain  a  bill 
for  alinoBj  iadepeiideot  of  the  stat- 
ute, except  aa  incidental  to  lome 
other  relief.— Qaeff3r.    Cory  v.  Cory, 

400 

The  statate  confers  jurisdiction  for  a/f- 
many,  and  the  power  of  the  court  to 
graut^  relief  is  ooofioed  to  the  cases 
mentioued  in  the  statute. 


ALLOWANCE. 

la  a  suit  between  husband  and  wife 
allowance  fixed  without  reference  to 
a  master,  the  amount  of  the  husband'n 
estate  being  belbre  the  court,  Cory 
▼.  Cory,  400 


ALTEBATION. 
See  Lisif  Law. 


ANSWER. 

The  complainants  aflSrm  that  a  oertaio 
pier  and  its  appurtenances  are  essen- 
tial to  the  enjoyment  of  their  canal. 
The  answer  affirms  they  are  useful, 
but  not  essential.  This  is  not  such  a 
denial  as  entitles  the  answer  to  out- 
weigh the  allegation  of  the  bill.  Mor- 
Hm  Cannl  and  Banking  Co,  ▼.  Jertey 
City,  15 

An  answer  to  a  bill  under  the  statute 
relative  to  divorces  must  not  be 
sworn  to.  Under  the  second  section 
of  the  act,  if  sworn  to,  the  defendant 
is  not  entitled  to  the  benefit  of  it,  as 
in  other  causes  in  equity.  AtUhony 
V.  Antkonyf  70 

If  the  auswer  is  sworn  to,  it  may  be 
used  as  an  affidavit  on  a  motion  for 
alimony  pendente  Ute. 

An  immaterial  variance  between  the 
agreement  alleged  in  the  bill,  and 
that  admitted  by  the  auswer,  will 
not  prevent  a  decree  for  specific  per^ 
formaoce.    Aekmore  v.  Evane,      151 

A  defendant  must  stand  by  his  answer. 
Although  he  makes  out  a  good  de- 
fence by  proob,  if  it  is  not  the  de- 
fence set  up  iu  bis  answer,  it  canuot 
avail  him.  Chandler  v.  Herriek,  497 

Fact  admitted  by  the  auswer,  the  de- 
fendant cannot  question  or  deny  by 
the  proofr.    LippineoU  v.  Ridgway, 

526 


APPEARANCE. 

A  party  who  has  notice  of  the  suit,  and 
does  not  appear  and  make  defence, 
has  no  right  to  ask  to  have  the  sale 
opened  on  any  ground  which  be 
might  have  interposed  as  a  defence, 
unless  he  was  prevented  from  mak- 
ing his  defence  by  fraud  or  mistake. 
Even  then,  if  he  is  present  at  and 
consenu  to  the  sale,  he  thereby 
waives  his  righu.    Hall  v.  Vrqukart, 

317 


APPOINTMENT  OF  RECEIVERS. 
See  Rkceivbr. 

ASSESSMENT. 

This  court  will  not  interfere  by  injunc- 
tion to  prevent  a  corporation  from 
enforcing  an  assessment,  by  declaring 
ito  proceedings  illegal,  where  the 
consequences  would  be  injurious  to 
the  corporation,  and  of  nu  substantial 
benefit  to  the  parties  complaining. 
Jonet  V.  CUy  of  Newark,  452 

ASSOCIATION. 

Ueury.  Constmction  put  upon  a  bond 
given  to  a  building  loan  association  in 
connection  with  the  articles  of  the 
association.  Savingt  Ateociation  v. 
Vandervere,  382 

ASSIGNEE. 

See  AsSIGKHEIiT. 

ASSIGNMENT. 

The  assiffument  of  a  bond  and  mort- 
gage, duly  executed,  is  prima  facie 
evidence  thnt  the  consideration  was 
paid.     Weelervelt  v.  Scott,  80 

A  court  of  equity  may  presume  fraud, 
and  declare  an  assignment  fraudulent 
from  the  character  of  the  assignee 
appointed  by  the  debtor ;  but  whar« 
the  trust  has  been  so  far  executed  as 
that  the  assignees  have  settled  their 
acoouuU  in  the  Orphans  Court,  it  is 
too  late  to  auk  the  court  to  inteiifere 
with  the  assignment  on  this  gnrand. 
Hays  V.  Doane,  84 

Although  the  assignees  ba%-e   settled 
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their  aocoanto  in  the  Orpbani  Coart, 
the  creditors  may  file  their  bill  in 
equity;  and  if  they  can  show  fraud 
on  the  part  of  the  assignees  in  the 
sale  of  the  property,  are  entitled  to 
relief  The  Orphans  Court  have  not 
the  power  to  grant  relief  for  such  a 
fraud.  The  assignees  are  trustees  for 
the  creditors,  and  are  responsible  for 
any  breach  of  trust  in  this  court,  id 
Uuder  the  assignment  act,  all  the  pro- 
perty of  the  debtor,  real  and  personal, 
passes  to  the  assignee,  whether  men- 
tioned  in  the  inventory  or  nut,  and  if 
any  exception  of  specific  property  is 
made,  such  exception  amounts  to  no- 
thiag;  the  property  posses.  ib 

Fraud  "inferred  trom  acts  and  circum- 
stances showing  a  mutive  to  defeat 
the  purposes  of  the  law  and  of  the 
trust.  ib 

A  sale  of  valuable  property  hj  assign- 
ees, without  notice,  is  an  evidence  of 
fraud.  A  reasonable  notice  and  some 
description  of  the  character  of  the 
property  should  be  given.  ib 

A  creditor,  under  an  assignment,  may 
institute  a  suit  in  this  court  agaiust 
the  assisuees  for  a  fraud  in  the  exe- 
cution of  their  trust,  although  be  did 
not  exhibit  his  claim  under  the  as- 
signment, if  he  can  show  that  the 
fraud  afifects  his  rights.  ib 

The  assignee  of  a  chose  in  action  takes 
it  subject  to  the  same  equity  it  was 
subject  to  in  the  hands  of  the  original 
obligor  or  debtor;   and   the  asaign- 
ment  of  a  bond  and  mortgage  is  to 
be  regarded  in  the  same  light  as  the 
assignment  of  a  mere  eho$e  in  action. 
But  the  rule  extends  no  further  than 
this— that  the  ec^uities  to  which  the 
assignment  is  subject  are  the  equities 
residing  in  the  original  obligor  or 
debtor.    To  subject  him  to  the  leUcnl 
equity  of  a  third   person,  he   must 
have  notice  of  it  at  the  time  of  the 
assignment.    Losey  v.  Simpion,  246 
8.  S.  gave  his  bond  and  mortgage  to  J. 
B.,  executor,  &c,  to  secure  a  debt  of 
$1000,  due  from  W.  M.  to  said  J.  B., 
executor*     VV.  M.,  some  years  after, 
paid  the  money,  aud  took  an  assign- 
ment   of   the  LM>ud  and    mortgage. 
Held,  that  W.  M.  could  not  give  vi- 
tality to  the  b(»nd  and  mortgage  by 
assigning  them  to  a  third  party,  and 
that  such  third  party  took  them  sub- 
ject to  the  equities  existing  between 
Uie  mortgagor  and  W.  M.     Dunn  v. 
Seymour,  278 

But  althouEh  the  assignment  was  made 
to  VV.  Ai.,  aud  the  money  paid  by 


Mni,  it  i«  oeapefeeat  far  bin  to  tiiow 
that  he  was  acting  as  tmstee  far  an- 
other, ib 

A  defendant  set  np  that  he  held  a  mort- 
gage on  the  premises.  It  appeared 
in  evidence  tnat  the  mortsage  had 
been  executed  to  the  defen<unt  as  an 
indemnity,  and  had  been  aasixned  to 
another  party,  who  prodnoea  it  on 
the  trial.  The  defendant  insisted  he 
had  an  equitable  interest  in  the  mort* 
gage.  Held,  that  such  a  claim  was 
not  consistent  with  his  pleadings,  and 
therefore  could  not  be  maintained. 
Gilbert  v.  GaJpin,  445 

Everything  which  id  the  subject  of  a 
contract,  or  which  may  be  assigned, 
is  capable  of  being  mortgaged.  Ar- 
Ugh  V.  Miekenor,  539 

Where  A.  executes  to  B.  a  dedaratioo 
of  trust,  declaring  that  a  certain  mort* 
gage  has  been  assigned  to  him  for 
the  benefit  of  B.,  aud  that  be  holds 
the  mortgage  in  trust  for  B.,  it  is  com- 
petent for  C.  to  show  that  the  money 
paid  lor  the  assigument  was  bis  mo> 
ney,  and  thus  impeach  the  declar** 
tion  of  trust.  Hanson  v.  First  Pres' 
byUnan  Church  of  A\  TremUm,  441 


ATTACHMENT. 

The  ecjuitable  interest  which  the  bus- 
banJ  has  in  the  fund,  which  is  ibe 
proceeds  of  tlie  land  of  the  wife, 
which  has  been  sold  under  the  act  fur 
partition,  is  n(»t  the  subject  of  attach- 
ment.    Osborne  v.  Edwards,  73 

Inadequacy  of  price,  coupled  with  the 
considerations  that  the  judgment  be- 
ing in  attachment  against  a  nonresi- 
dent debtor,  who  was  not  aware  of 
the  judsment  against  him  until  the 
sale  had  actually  taken  place,  and 
that  he  has  a  good  defence  against 
the  judgment,  are  not  enough  to 
justify  the  interference  of  a  court  of 
equity.     EberhaH  v.  Oilehrist,    167 

In  the  case  of  attachment  where  the 
plaiutit}'im(K)ses  a  fictitions  claim  up- 
on the  auditors,  or  a  claim  which  has 
been  satisfied,  if  he  conceals  from  the 
auditors  any  fiict  which  tends  to  show 
that  his  claim  is  not  a  valid  one,  be 
commits  a  fraud,  asainst  which  this 
court  will  grant  relief.  Tomkins  v. 
7'omkins,  51i 

Micheuor  entered  into  a  written  con- 
tract for  the  purchase  of  several  tracts 
of  land.  He  entered  under  his  con- 
tract, and  made  valuable  improve- 
ments.    Fur  the  fraudulent  purpoaa 
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of  defeatinff  bit  cMJlitors,  he  pro- 
cared  the  land  to  be  conveyed  to 
Herlan.  to  bold  m  tiiiBt  ft»r  hit  bene- 
fit. Held,  that  the  interest  wbicb 
Michenor  had  in  the  land  was  sab- 
ject  to  attachment.  WiUiamt  v.  Mich- 
enor,  521 

A  bill  will  lie  to  declare  the  property 
subject  to  the  attachment,  and  to  re- 
move any  obstacles  which  may  stand 
in  the  way  of  the  creditors  bavins 
the  fall  benefit  of  the  attachment,  ana 
an  injunction  is  proper  to  prevent  the 
party  holding  the  legal  title  from 
parting  with  it.  ib 

An  attaching  creditor  has  sach  a  lien  as 
will  enable  him  to  maintain  a  suit  in 
chancery  to  set  aside  a  fraudulent 
conveyance  of  judgments  under 
which  the  property  attached  is 
claimed.  ib 

Creditors,  having  separate  attachments, 
may  join  in  fih'ug  a  bill  for  relief 
against  a  fraudulent  conveyance  of 
the  debtor's  property.  ib 

The  mnrt^a^e  and  judgment  creditors 
of  the  debtor  are  necessary  parties. 
Having  liens  upon  the  proper^,  they 
have  a  right  to  be  heard,  and  to  have 
their  liens  protected.  The  creditors 
who  have  been  admitted  uuder  the 
attachment  are  not  neceuary  parties. 

ib 

AUXILIARY  RELIEF. 
See  Practicb  7. 

BILL. 

See  PLCADtira  aud  Evidence. 
Practice. 


BOND. 

See  MoRTQAOE. 

A  bond  was  made  with  the  following 
condition,  that  if  any  default  should 
be  made  in  the  paymeut  uf  the  in- 
terest, or  any  part  thereof,  on  any 
day  whereon  the  same  should  be 
payable  and  remain  iu  arrear  and  un- 
paid for  the  space  of  thirty  days, 
then  and  from  thenceforth,  that  is, 
after  the  lapse  «»f  thirty  days,  the 
principal  sum  of  $IUOO,  with  all  ar- 
rearages of  iulerest  thereon,  should, 
at  the  option  of  the  obligee  or  his 
representatives,  become  and  be  due 
and  payable  immediately  thereafter, 


fllURMgb  the  period  fimHed  in 
bond  or  obtigation  for  the  payment 
of  the  satd  sum  of  $1000  might  not 
then  have  expired.  Held,  in  Ba/<<- 
«ff»  ▼.  Fan  Vorti,  3  Stoektm  577, 
that  time  was  the  essence  of  the  coo- 
tract,  and  that  the  court  will  m>t  re- 
lieve the  party  in  defanlt,  anless  be 
can  ofler  some  good  excuse,  as  mis- 
take or  accident,  for  sach  defeult. 
MaHin  v.  MelviUe,  223 

Where  there  is  a  mistake  on  the  part  of 
the  obligee,  such  as  would  happen  to 

E rodent  men,  and  also  where  there 
as  been  a  waiver  of  the  defaolt  on 
the  part  of  the  obligor,  the  court  will 
relieve.  ib 

In  an  action  ai  law  on  a  specialty,  it  is 
not  competent  for  the  defemlant  to 
avoid  it  by  pleading  that  it  was  ob- 
tained by  fraudulent  misrepresenta- 
tions made  by  the  plaintiC  Leigh 
V.  Clark,  110 

Where  an  action  at  law  is  commenced 
on  a  bond  against  which  such  de- 
fence is  set  up,  and  on  a  bill  filed  in 
this  court,  ana  an  injuucti<m  granted 
to  stay  the  suit  at  law,  tVie  answer 
denies  the  equity  of  the  bill;  snch  a 
case,  generally,  would  form  an  ex- 
ception to  the  rule— -that  upon  a  de- 
nial of  the  equity  the  defendant  is 
entitled  to  a  dissolution  of  the  injunc- 
tion, ib 

J.  R.  L.  and  D.  L.  gave  their  bond  to 
E.  A.,  conditioned  to  pay  B.  A.  $600, 
on  the  first  day  of  April  then  next. 
B.  A.  having  alleged  that  she  was 
pregnant  by  J.  R.  L.,  the  said  bond 
was  given  in  full  satisfiiction  thereof. 
An  action  at  law  was  brought  on  the 
bond,  and  a  plea  was  put  m  that  the 
bond  was  obtained  by  the  fraudulent 
misrepresentations  ot  B.  A.  that  she 
was  with  child  by  the  said  J.  R.  L. 
J.  R.  L.  filed  his  bill  iu  this  court;  an 
iuj unction  was  granted  enjoining  the 
suit  at  law.  E.  A.  answered  the  bill, 
and  denied  the  fraud  and  misrepre- 
sentation. The  court  refiii^  to  make 
the  case  an  exception  to  the  rale, 
that  upon  a  denial  of  the  equity  the 
injunction  should  be  dissolved,  be- 
cause the  bill  itself  would  not  bear 
scrutiny  in  foro  conscientitB~^t  did 
not  deny  that  the  complaiuant  had 
sexual  intercourse  with  the  defend- 
ant, B.  A.  ib 

Ctmstruction  put  upon  a  bond  given  to 
a  building  loan  association  in  connec- 
tion with  the  articlea  of  the  aaaocia- 
tion.  Savings  AuoeiaUon  v.  Yonder- 
vere,  382 


IMDBZ. 


not  void  br  a  MibteoiwiiC  iMwiow 
eoatncL  If  a  bond  is  logal  ■!  the 
tune  it  if  mode,  no  inbwquont  event 
era  melie  it  nforioos.  Btrnmrngf^m  ▼. 
Meeker,  308 

The  mIo  iff  one  penon,  of  the  bond  of 
another,  bona  fd»  made  at  anj  rate 
of  diMoant,  howerer  eiotfaitanty  is 
illegd.  ib 


OHARmr. 

Ai  a  ffeneml  rale,  the  oontribaton  to  a 
fand  ereatiog  a  tmst  for  mere  charita- 
ble porpose*  cannot  call  the  tmstees 
of  that  fond  to  an  aoooant  for  a  mia- 
application  of  the  fond  or  for  any  other 
breach  of  the  trust.  There  most  be 
something  pecoKar  in  the  traosactkni, 
beyond  the  mere  foct  of  oootribation, 
to  give  a  cootribntor  to  ■  charitable 
fund  a  foothold  in  conrt  to  enable 
him  to  question  the  disposition  of  the 
fond. 

A  person  who  comes  into  a  coort  of 
equity  for  snch  a  purpose  mast  have 
some  interest  in  tne  trust.  In  gene- 
ral he  must  be  a  trustee,  or  ct^ui 
^ue  truetf  or  have  some  ret'ersionary 
interest  in  the  trust  fund.  Ludlam  v. 
Hi^bee,  342 

Individuals  subscribed  and  contributed 
a  large  fund  for  the  purpose  of  build- 
ing a  church  at  Cape  May,  for  visit- 
ors of  all  denominations  of  christians, 
upon  the  trust  that  title  was  to  be 
vested  in  and  held  for  the  purpose 
afiremid  by  individuals  holding  the 
Presbyterian  faith.  JHeld—^ftbe  pro- 
perty was  conveyed  to  individuals  of 
the  Presbyterian  persuasion;  if  a 
trust  was  created  by  which  the  pro- 

Eerty  was  to  be  held  by  individuals 
olding  the  Presbyterian  faith,  to  be 
used  as  a  bouse  of  worship  for  the 
contributors  to  the  fund  ana  others, 
visitors  at  Cape  May ;  if  the  indivi- 
duals in  whom  the  title  to  the  pro- 
perty was  vested  violated  tbeir  trust 
bv  conveying  the  property  to  an  ec- 
clesiastical body  under  the  organiza- 
tion of  the  Methodist  church,  who 
hold  it  for  the  exclusive  benefit  of 
persons  of  their  own  persuaaion»  and 
excluding  all  other  denominations  of 
christians,  then  the  contributors  are 
entitled  to  their  bill  in  this  eoort  for 
the  protection  of  the  oonrt,  because 
they  are  deprived  of  their  benefit  to 
the  trust  property. 


CHATTSLB. 
SetTmAerweKbim 


CHOBE  m  ACTION. 

£^s  HuaaAvn  Avn  Wivb. 
AssieanxaT. 

COMMISSION.  UNDBR  ACT  PAM- 
PHLET LAWS, 

See  MvaidPAL  OonronATioir. 


CONTRACT. 


See 


Everything  which  it  the  subject  of  a 
contract,  or  which  may  be  assigned, 
is  capable  of  being  mortgaged.  Ae- 
Ugk  V.  Miekenor,  539 

A.  and  B.  enter  into  a  written  contract 
by  which  B.  binds  himself  to  ooavey 
certain  lands  to  A.  A.  may  moctgaee 
his  interest  in  the  land  nnder  this 
oontracL  i& 

As  a  general  role,  a  coort  of  equity  vrill 
not  entertain  a  bill  for  specific  per- 
formance of  contracts  relating  to 
chattels  or  merchandise.  Fmnmam  v. 
Clark,  306 

Exceptions  to  the  rule.  ik 


CONSTRUCTION. 

See  Will. 

Lixa  Law. 


CONSTRUCTION  OF  MARRIAGE 
ARTICLE. 

See  Agrximxvt. 


CONSTRUCTION. 

Of  agreement  between  guard 
er  V.  Keeler, 


Keei- 


CONSTRUCTION  (OP  BOND). 
See  Boan. 

CORPORATION. 
The  appoitttaMnt  of  reotiven  is  ant  a 
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mattar  of  eoone  fbllowinff  npon  a 
decfee  of  the  ooort  deoWing  the 
ooqxiFBtion  inaolveoC.  It  is  a  matter 
reeling  in  the  discretion  of  the  Chan- 
cellor. Bat  as  a  general  mle,  where 
there  is  a  decree  of  insoWeocy  re- 
ceivers will  be  appointed.  The  man- 
agement of  the  affairs  of  the  corpo- 
ration will  not  be  left  in  the  hands  of 
the  directors,  onless  it  is  shown  to  be 
for  the  interest  of  the  creditors  and 
stockholders  that  this  should  be  done. 
NiekoU  V.  Perry  Patent  Arm  Co.,  126 

It  is  no  objection  against  the  appoint- 
ment of  receivers,  that  there  are  judg- 
ment creditors  of  the  corporation  who 
are  proceeding  upon  their  judgments 
under  ihe  act  of  1850,  entitled,  "An 
act  to  prevent  fraudulent  trusts  and 
assignments,"  or  that  the  corporation 
has  no  property.  ib 

Beaaous  stated  why,  in  this  case,  re- 
ceivers should  he  appointed.  ib 

Ou  the  9ih  of  February,  1831,  "the 
Elizabetbtown  and  Somerville  Rail- 
road Company"  was  incorporated, 
with  power  to  make  a  railroad  from 
Elizabetbtown  to  Somerville.  The 
company  mortgaged  their  road  for 
1300.000.  On  the  11th  of  March, 
1842,  the  legislature  passed  an  act 
providing  that  mortgages  given  for 
the  construction  of  the  n>ad  should 
be  valid  and  binding,  and  that  the 
sales  made  upon  them  should  confer 
the  franchises,  powers,  privileges, 
and  rights  of  the  company.  In  the 
same  act,  power  was  given  to  re- 
deem. The  road  was  sold  by  a  de- 
cree upon  the  mortgages,  and  was 
bought  in  by  some  of  the  mortgagees. 
It  was  not  redeemed.  The  purchas- 
ers took  p<js8ession  of  the  road.  They 
divided  their  purchase  into  shares, 
and  sold  them  oat,  and  organized  the 
company  pgain  under  the  old  charter 
and  name  of  **the  Elizabetbtown  and 
Somerville  Railroad  Company."  In 
the  year  1847,  a  new  company  was 
chartered  by  the  legislature,  by  the 
name  of  "  the  Somerville  and  Easton 
Railroad  Company,"  and  went  into 
operation,  for  continuing  the  road 
from  Somerville  to  the  Delaware 
river,  opposite  Bastoo.  The  two 
oompaniea  became  onited  onder  one 
organization,  by  an  act  passed  in  the 
year  1849,  aiad  "  the  Somerville  and 
Easton  Railroad  Company"  was  ao- 
thorized  to  boy  "  the  Elizabetbtown 
and  Somerviile  Railroad  Company," 
and  to  asaome  the  name  of  **the 
CMitnl  Bailraid  Company  of  Now 


Jeney,"  by  which  name  they  have 
bronght  their  bill.  By  the  last  aet, 
the  complainants  are  made  respon- 
sible for  all  debts  contracted  by  **  the 
Elizabetbtown  and  Somerville  Rail- 
road Company^  sinoe  the  foredosnre 
of  the  mortgages  under  which  the 
present  stockholders  daim  to  hold 
the  same.  John  Bnnn,  the  defendant, 
prosecuted  a  suit  against  '*the  Bliza- 
Dethtown  and  Somerville  Railroad 
Company"  for  a  debt  due  prior  to 
the  sale  nnder  the  mortgages,  and 
caused  a  summons  to  be  served  on 
Stephen  Vaii,  who  was  the  president 
of  the  old  company,  **the  Elizabeth- 
town  and  Somerville  Railroad  Com- 
pany," and  also  the  president  of  the 
new  company,  which  bad  organized 
under  aud  assumed  the  same  name. 
The  complainants  filed  this  bill  to  re- 
strain the  defendant  fnim  proceeding 
to  judgment  in  bis  said  suit,  because, 
from  the  manner  in  which  the  suit  is 
brought,  the  name  of  the  company 
being  the  same,  and  the  president 
being  the  same  person  on  whom  pro- 
cess was  served,  it  is  impossible  to 
say  which  company — that  organized 
under  the  original  act,  or  that  under 
the  sale— was  designed  to  be  reached. 
Held— 

First.  That  a  suit  against  "  the  Eliza- 
betbtown and  Somerville  Railroad 
Company,"  under  its  original  organi- 
zation, is  entirely  regular,  and  cannot 
be  interfered  with  by  this  court. 

Second.  No  suit  at  law  can  be  main- 
tained against  the  new  organization 
for  a  debt  arising  under  the  old  or- 
ganization. 

Third.  Ou  account  of  the  embarrass- 
ments at  law  arising  from  the  compa- 
nies being  organized  under  the  same 
name,  and  the  same  peraon  on  whom 
process  is  served  being  president  of 
both  organizations,  the  company  un- 
der the  new  organization  are  entitled 
to  know  whether  tbey  are  served  or 
not,  and  whether  it  is  Intended  to 
seek  to  recover  a  judgment  aeainst 
them,  and  to  make  the  defendant'a 
debt  out  of  their  property. 

Fourth,  The  answer  not  disavowing 
an  intention  of  proceeding  against 
the  new  company,  aa  organizoa  udp 
der  the  sale,  tne  injunotion  sboald  bo 
be  oontinQfld,  and  the  oomplaioanta 
diottld  be  protected  by  thia  ooort 
until  the  defondanu  show  that  the 
complainants  are  liable  for  the  debt. 
Central  Mmiromd  Campemg  ▼.  Bumnr 
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UsutTf*  Conttnictioii  pat  upon  a  bond 
given  to  a  buildiog  loan  aBsociatioa 
lu  oonoectioD  with  the  articleB  of  the 
aMOciation.  Stiving*  AsMoeiaiion  v. 
Vaiidtrvere,  382 

This  court  will  not  ioterfere  by  ii^ODO 
tion  to  {prevent  a  corporation  from 
euforciog  ao  aaseasmeut,  by  declaring 
it!  proceedings  illegal,  where  the 
coDMqoences  would  be  injarious  to 
the  corporation,  and  of  no  substantial 
benefit  to  the  parties  complaining. 
JoHe»  V.  CU$  of  NevKxrk,  452 


COSTS. 

See  Praotici  10, 11, 12, 13. 
Alimout* 


COVENANT. 

Bee  Dkbo. 

▲  grantor,  in  giving  the  boundaries  of 
the  lot  conveyed,  describes  it  as  cross- 
ing a  sixteen  feet  alley.  This  raises 
no  implied  covenant,  on  the  part  of 
the  grantor,  to  open  an  alley  sixteen 
feet  wide,  or  of  any  other  width ;  nor 
does  it  give  to  the  grantee  any  claim, 
in  equity,  upon  the  grantor,  to  com- 
pel him  to  open  such  an  alley.  Beck- 
Ul  V.  CartUke,  500 


CROSS-BILL. 

W  here  •oros»'bill  is  necessary.  Ckamd- 
ler  V.  Herrick,  491 


CRUELTY  (BXTRBMB), 
See  DivQROX. 

DEBTOR  AND  CRBDITOa 

A  ffift  of  a  legacy  by  a  creditor  to  his 
debtor  doea  not  operate  as  a  release, 
or  extinguishQieot,  of  the  debt  due 
from  the  legatee,  when  the  securities 
of  the  debt  reawtn  uncaooelled,  and 
the  intentioB  of  the  testator  to  annul 
the  debt  ia  not  elear.  Snyder  v. 
Warbmee^,  463 

At  the  lestator'a  death,  J.  F.  W.  was 
largely  his  debtor,  and  was  insolvent. 
By  tlie  will,  he  is  left  residuary  leffa> 
tee  to  Q(ie4biirtb  of  the  estate.  He 
died  after  the  testator,  and  his  chil- 


dren claim  bis  residaaryaliare.  Held, 
the  executors  miehtdeaacttbe  debts 
due  from  J.  F.  W.  to  teeutor.         ib 


DECREE. 


See  PsACTicB  3. 


DEED. 


A  purchaser  is  not  bound  to  take  notice 
of  the  record  of  a  deed  executed  by 
a  prior  grantee  whose  own  deed  has 
not  been  recorded. 

The  title  upon  the  record  is  the  par- 
chaser's  protection.  The  registry  of 
a  deed  is  notice  only  to  those  who 
claim  throneh  or  under  the  grantor 
by  whom  the  deed  was  executed. 
Where  one  link  in  the  cbaiii  of  title 
is  wanting,  there  is  no  clue  to  guide 
the  purchaser  in  his  search  to  the 
next  succeeding  link  by  which  the 
chain  is  continued.  Laeey  v.  Sim^ 
eon,  246 

Where  the  deed  of  a  vendor  is  not  re- 
corded, the  record  of  a  naortgage 
given  by  his  vendee  for  the  purchase 
money  will  not  be  notice  to  a  sobse- 
quent  purchaser.  H 

A  grantor,  in  giving  the  boandaries  oi 
tne  lot  conveyed,  describes  it  as  cros^ 
ing  a  sixteen  feet  alley.  This  raises 
DO  implied  covenant,  on  the  part  ol 
the  grantor,  to  open  an  alley  sixteen 
feet  wide,  or  of  any  other  width; 
nor  does  it  five  to  tbe  grantee  any 
claim,  in  equity,  upon  the  grantor,  to 
compel  him  to  open  sach  an  alley. 
BechUly.  Cartlake,  500 

A.  purchases  a  lot  from  B.,  on  an  alley 
actually  opened  eight  feet  wide.  B., 
at  the  time  of  the  purchase,  promised 
to  widen  the  alley  to  the  width  of 
sixteen  feet.  B.  widened  the  alley. 
A  court  of  equity  will  enjoin  B.  from 
narrowing  the  alley  to  its  original 
width.  i6 

A  tenant  in  common  cannot  prejodioe 
his  oo»tenaiit  by  a  couveyance  of  a 

Sart  of  the  land  by  metes  and  bounds, 
uch  a  deed  cannot  sive  to  the  gran- 
tee tbe  exclusive  tiUe  to  the  portion 
conveyed,  any  more  than  the  eo4en- 
ant,  tbe  grantor,  can  select  any  parti- 
cular part  of  the  land,  and  appropri- 
ate it  as  his  exclaaive  moietT.  Bat 
as  against  the  grantor,  and  those 
ckiimmg  under  nim,  the  sraat  is 
good.  They  are  estopped  by  it 
The  co-tenant  cannot  ooinplaia  of  it 
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QoleM  wbere  it  opentas  to  h»  pre- 
judice, and  there  bis  rights  will  be 
protected.    Holeomb  v.  Coryell,    548 

An  iojuDctioo  issued  against  J.  O.  en- 
jniiiitig  him  from  selling  certain  lands 
which  be  held  in  trust.  He  con- 
veyed to  B.  J.  K^  who  was  not  a 
party  to  the  injanction  bilL  The  deed 
was  set  aside.  ib 

J.  C.  held  property  in  trust  for  an  in- 
fant, to  sell  It  if  he  thought  best,  and 
to  invest  the  proceeds.  J.  C  became 
embarrassed.  There  were  judgments 
and  executions  against  him.  He  sold 
the  property  in  violation  of  an  injunc- 
tion, upon  a  bill  charging  him  with 
an  intent  to  sell  the  trust  property, 
and  appropriate  the  pn)ceeds  to  pay 
his  debts  to  £.  J.  K.,  who  knew  of 
the  injunction.  The  deed  was  set 
aside  as  fraudnlent.  ib 

A  court  of  equity  will  not  relieve  a 
party  who  has  made  a  voluntary  con- 
vey Hnce  of  his  property  when  threat- 
ened with  a  criminal  prosecution. 
Tantum  V,  AfilUr,  551 

The  conveyance  is  good  against  the 
party,  but  will  not  be  set  aside  as 
against  the  state.  ib 


DESBBTION. 
See  Divorce. 


DIVOROB. 

A  single  act  of  personal  violence,  stand- 
ing alone,  is  not  sufficient  ground  for 
the  court  to  decree  a  divorce;  but 
the  question  is,  whether  the  act  was 
committed  under  circumstances  to 
furnish  a  reasonable  apprehension 
that  the  continuance  of  the  oohabitar 
tion  would  be  attended  with  farther 
personal  injury.    Cook  v.  Cook^   195 

It  IS  not  the  amount  or  degree  of  per- 
sonal violence  actually  used  by  which 
the  conrt  is  governed  in  forming  its 
judgment,  but  it  is  the  apprehended 
danger  which  the  actual  violence 
committed  may  reasonably  excite, 
against  which  the  court  will  extend 
its  protection  to  the  injured  party,  ib 

It  most  be  bodily  harm,  and  not  mere 
mental  suffering,  to  answer  the  lan- 
guage of  the  statute ;  bat  it  is  not  to 
punish  acts  of  personal  violence,  ac- 
tually committed,  that  the  court  in- 
terferes, but  to  afford  protection  from 
future  injury.  t^  I 

The  court  may  look  at  the  condact  of  | 

Vol.  m.  8  b 


the  hnsband  towards  his  wife  since 
the  oommencement  of  the  suit,  for 
the  purpose  of  giving  character  to 
the  acts  which  are  relied  upon  as 
gronnds  for  the  divorce.  ib 

The  complainant  filed  his  bill  for  divorce 
against  the  defendant,  his  wife,  on 
the  ground  of  desertion  for  five  years. 
The  defendant,  by  her  answer,  ad- 
mits that  she  had  left  the  aim  plain- 
ant's  house,  and  alleges  that  she  did 
BO  because  her  husband  kept  lewd 
women  in  the  house,  and  cohabited 
with  them.  The  defendant,  after 
putting  in  her  answer,  filed  her  peti* 
tion,  alleging  the  same  facts  con- 
tained in  her  answer,  and  applied  for 
counsel  fees  to  conduct  her  defence 
and  alimony  pendente  lite.  The  com- 
plainant put  in  an  affidavit  denying 
the  allegations  in  the  petition.  Tl  e 
conrt  allowed  the  wife  a  counsel  fee 
and  bWiuouj  pendente  lite.  Marker 
V.  Marker^  256 

If  a  husband,  by  his  extreme  craelty 
to  his  wife,  compels  her,  for  her  own 
safety  and  protection,  to  seek  a  home  ^ 
elsewhere  than  under  her  husbaud's 
roof,  she  does  not  thereby  desert  her 
husband,  in  the  meaning  of  the  stat- 
ute, ib 

If  the  husband's  craelty  is  practised  for 
the  purpose  of  driving  his  wife  fnim 
his  aboae,  and  she  flees  from  him  to 
avoid  his  craelty,  he  is  chargeable 
with  the  offence  of  deserting  his  wife, 
and  would  be  so  regarded  by  a  court 
of  equity  on  a  question  for  divorce. 

ib 

In  a  suit  between  husband  and  wife, 
whether  the  wife  be  the  complainant 
or  defendant,  as  a  general  rule,  the 
wife,  as  a  privileged  suitor,  is  entitled 
to  costs  and  alimony.    The  rule  ori- 

Sinally  rested  upon  the  principle,  that 
le  husband  having,  by  the  marriage 
contract,  the  entire  control  of  the 
wife's  property,  she  was  destitute  of 
means  for  her  own  protectioa  The 
statute  has  changed  the  common  law, 
and  secures  to  the  wife  the  owner- 
ship and  disposition  of  property  she 
may  have  at  the  time  of  her  mai^ 
riage,  or  may  acquire  afterwards. 
The  qaestioo  now  properly  is-^ 
whether  the  wife  has  property  indi^ 
pendent  of  her^  hnsband,  and  the 
court  will  exercise  its  discretioo  in 
the  allowance  of  alimony  and  costs, 
having  roferonoe  to  the  reapeotive 
pecaniary  ciroamsiances  of  toe  par- 
ties. • 
In  order  to  entitle  the  wife  to  aliaoDy 
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the  moft  deny,  vnder  oath,  the 
charges  which  are  made  agaioit  her 
an  groands  for  the  divorce.  ib 


DOWER. 

A  widow  entitled  to  dower  has  a  right 
to  ber  bill  in  eqaity  to  redeem  a 
mortgage  which  is  an  encambrance 
npon  ber  rights.  She  is  entitled  to 
dower  in  an  equity  of  redemption. 
Opdykt  V.  BaHlett  133 

A  woman  marries  a  man  whose  estate 
is  encnmbered  by  mortgage,  or  she 
joins  with  ber  husband  in  the  execu- 
tion of  a  mortgage;  in  either  case 
she  may  bave  her  bill  to  redeem  and 
her  dower  assisfned  her.  ib 

Bat  she  cannot  ^le  a  bill  to  redeem  a 
mortgage,  and  call  the  mortsagees  to 
account  for  the  rents  and  profits 
where  the  mortgage  is  not  an  encum- 
brance upon  her  dower  right,  as 
when  the  mortgage  was  executed 
daring  coverture,  and  she  was  not  a 
party  to  it.  ib 

A  legacy  given  in  lieu  of  dower  is  not 
sufficient  to  charge  the  legacy  npon 
the  land,  but  it  has  some  weight  in 
looking  for  the  intention  of  the  testa- 
tor in  that  particular.  Snyder  v. 
Warbasse,  463 

Where  the  legacy  given  is  the  sole  con- 
sideration tor  the  right  of  dower,  it 
raises  an  equity  to  have  that  consid- 
eration paid  out  of  the  estate,  and  is 
some  evidence  the  testator  so  in- 
tended, unless  he  has  made  a  disposi- 
tion of  his  estate  not  consistent  with 
such  intention.  ib 

If  the  general  tenor  of  the  will  favors 
that  intention,  the  court  should  en- 
force the  equity.  ib 

It  is  an  important  consideration,  in  look- 
ing for  intention,  that  the  personal 
estate  was  inconsiderable  in  amount, 
and  not  sufficient  to  pay  debts.        ib 

It  is  another  consideration,  that  if  it  was 
not  a  charge,  and  the  widow  should 
on  that  account  be  driven  to  elect  her 
dower,  it  would  disconcert  the  salu- 
tary arrangement  which  the  testator 
had  made  in  the  disposition  of  his 
property.  ib 

It  is  another  consideration,  that  the 
legacy  was  but  a  fiiir  equivalent  for 
the  widow's  dower  in  her  husband's 
land.  ib 

In  searching  for  the  intention  of  the  tes- 
tator, we  are  not  confined  to  the  will 
itaelf,  but  may  look  at  the  utnation 


of  the  property  ^ipoaed  of,  and  die 
perMns  takmg  it.  ib 

The  considerations,  taken  together,  that 
the  legacy  is  eiven  in  lien  of  dower, 
and  is  the  omy  consideration  for  its 
relinquishment;  that  sach  reUnqnisb- 
ment  is  necessary  in  order  to  enable 
the  executors  to  carry  oat  the  will^ 
and  secure  a  cherished  object  of  the 
testator ;  that  there  was  no  personal 
estate  to  pay  the  legacy,  and  that  the 
legacy  is  but  an  equivalent  for  the 
widow's  legal  right  in  the  land,  are 
sufficient  considerations  for  the  oon- 
elusion  that  the  testator  intended  his 
whole  estate  should  be  boand  for  the 
legacy.  ib 

The  testator,  after  giving  a  legacy  of 
$1500  to  bis  wife,  in  lieu  of  dower, 
and  making  no  other  gift  or  devise  of 
real  estate,  orders  and  directs  all  his 
estate,  real  and  personal,  to  be  sold, 
and  after  taiisfying  and  discharging 
all  char  get  and  lanful  claims  npon 
the  samey  the  net  balance  to  be  dis- 
posed of  J  &c.  This  makes  the  legacy 
a  charge  upon  the  whole  estate.     %b 


EASEMENT. 

A.  purchases  a  lot  from  B.,  on  an  alley 
actually  opened  eight  feet  wide.  B., 
at  the  time  of  the  purchase,  promised 
to  widen  the  alley  to  the  width  c^ 
sixteen  feet.  B.  widened  the  alley. 
A  court  of  equity  will  enjoin  B.  from 
narrowing  the  alley  to  its  original 
width.    Beehtel  v.  Cardake,        500 

A  grantor,  in  giving  the  boandaries  of 
the  lot  conveyed,  describes  it  as  cross- 
ing a  sixteen  feet  alley.  This  raises 
no  implied  covenant,  on  the  part  of 
the  grantor,  to  open  an  alley  sixteen 
feet  wide,  or  of  any  other  width ;  nor 
does  it  give  to  the  grantee  any  claim, 
in  equity,  upon  the  grantor,  to  com- 
pel him  to  open  such  an  alley.        «^ 


EXECUTOR. 

See  Will. 

Where  an  executor,  by  the  will  of  his 
testator,  is  directed  to  make  partition 
of  the  testator's  real  estate,  and  by 
reason  of  the  peculiar  situation  and 
character  of  the  property  is  anable 
to  do  so,  and  files  his  bill  in  this 
court,  and  a  sale  is  ordered,  and  a 
distribution  made  amon^  the  parties 
interested,  the  executor  is  entitled  to 
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the  mme  fees,  and  no  more,  as  a 
master  of  this  ooart  is  entitled  to  for 
the  perforoiaDce  of  like  services. 
DiekersoH  v.  Canfieldt  259 

The  will  of  the  testator  authorized  his 
executors,  or  the  survivors  or  survi- 
vor of  them,  to  invest  all  the  residue 
of  his  personal  estate,  with  whatever 
interest  may  have  accrued  thereon 
after  paying  the  legacies  specified  in 
the  will,  in  good  productive  real 
estate,  at  their  discretion,  as  soon 
after  his  decease  as  to  them,  or  the 
survivors  or  survivor  of  them,  should 
seem  most  to  the  interest  of  his  es- 
tate, and  to  take  deeds  fur  the  same 
in  their  own  name  or  names,  in  trust 
for  the  benefit  of  the  lawful  child  or 
children  of  the  testator's  deceased  son 
John,  or  the  survivor  of  them.  J.  C. 
one  of  the  executors,  conveyed  to 
himself  and  his  co-executors,  upon  the 
trusts  named  in  the  will,  two  brick 
houses,  for  the  ci>nsideration  of  $3500, 
and  a  grist  mill,  for  $14,000.  Holeomb 
V.  Exeeuiors  of  Holeomb^  281 

Held  the  conveyance  should  be  set 
aside:  IsL  Because  the  conveyance 
of  the  brick  houses  was  made  with- 
out the  consent  of  A.  R.,  one  of  the 
executors,  and  of  the  mill,  against  ffSs 
express  dissent.  ib 

And  further  held,  that  no  investment  in 
real  estate  could  be  made  under  the 
will,  except  with  the  joint  consent  of 
all  the  executors.  ib 

Au  executor,  authorized  to  purchase 
real  estate  for  investment  under  the 
directions  of  the  will  of  his  testator, 
cannot  sell  bis  own  land  to  himself, 
as  executor,  for  such  a  purpose.  It 
is  inconsistent  with  the  faithful  exe- 
cution of  his  trust  that  J.  C.  should 
sell  property  belonging  to  himself  as 
an  individual  to  J.  G.  as  executor. 
Such  a  sale  may  be  affirmed,  or  dis- 
affirmed, by  the  eetiui  que  trust ;  or 
if  he  is  an  infant,  then  the  court, 
when  the  question  is  directly  or  inci- 
dentally presented,  will  deal  with  the 
conveyances  as  it  shall  consider  best 
and  most  advantageous  for  the  infant 

ib 

Where  an  executor  is  obliged  to  fore- 
close a  mortgage  to  raise  the  mort- 
gage money,  and  the  property  is 
about  to  be  struck  off  at  a  sacnfice 
below  the  amoont  due,  this  coart 
will  sanction  a  porcbase  by  the  exe- 
cntor  for  the  benefit  of  the  estate,  ib 

The  will  authorized  the  executors  to 
invest  in  productive  real  estate,  and 
tv  make  suiuble  aud  oonvenieat  re- 


port apon  the  property.  Bxeeators 
not  authorized  to  purchase  vacant 
lota  in  a  town,  ana  to  erect  brick 
dwelling  houses  apon  them.  ib 

The  will  authorizecl  the  executors  to 
invest,  at  their  discretion,  as  soon 
after  the  testator* »  death  as  to  them 
should  seem  most  to  the  interest  of  the 
estate.  The  court  will  not  interfere 
with  this  discretion,  as  to  time,  by 
fixing  a  period  to  be  considered  a 
reasonable  period  within  which  such 
investments  should  be  made.  It  is 
the  duty  of  the  executors  to  collect 
the  interest  upon  the  securities,  and 
to  make  temporary  investments  until 
the  trust  of  the  will  can  be  executed. 

ib 

Under  the  will  referred  to,  a  purchase 
of  a  lot  of  land,  good  for  nothing  ex- 
cept to  be  used  in  the  mauufacturin<; 
of  brick,  is  not  such  productive  rent 
estate  as  the  will  contemplates.        ib 

Where  a  will  authorizes  investments  to 
be  made  in  the  discretion  of  the  ex- 
ecutors,a  party  for  whose  benefit  the 
investment  is  directed  to  be  made 
may  appeal  to  a  court  of  ec^nity  to 
decide  whether  the  discretion  has 
been  exercised  soundly  and  honestly. 
An  executor  cannot  have  an  author- 
ity conferred  upon  him  not  in  some 
measure  subject  to  the  control  of  this 
court.  If  a  testator  should  declare 
that  the  executors,  in  the  discharge 
of  duties  imposed  upon  them,  should 
not  be  subject  to  the  control  of  a  court 
of  equity,  the  court  would  disregard 
such  a  provision  in  the  will.  The 
execution  of  the  will  cannot  be  taken 
without  and  beyond  the  control  of  the 
law  by  the  caprice  of  the  testator,  t^ 

The  will  directed  the  executor  to  pay 
the  legacy  in  one  year  af^er  testator's 
death.  The  executor  paid  the  legacy 
out  of  his  own  fnuds.  He  may  re- 
imburse himself  out  of  the  estate. 
Snyder  e.  Warbasse,  463 

Where  a  testator,  by  his  will,  creates  a 
trust  fund,  and  makes  bis  three  exe- 
cutors trustees — and  directs  them,  or 
the  survivors  or  survivor  of  them,  to 
purchase  real  estate  for  the  creation 
of  the  fund— the  purchase  can  be 
made  only  by  the  joint  consent  of  ihe 
execntora.  The  will  imposes  the 
duty  upon  the  executors,  and  the 
survivors  or  survivor  of  them,  and 
not  upon  a  majority  of  them.  Hol» 
eomb  V.  Executors  of  Holeomb^     471 

The  ordinary  functions  incident  to  the 
office  of  executors  may  be  ezeroiaed 
by  one  of  teverei  appoixitad  exeea- 
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ton,  ftlthongh  the  otben  renoooce; 
yet  at  oomronn  law,  where  a  power 
IB  given,  by  will,  to  executors  to  eell 
land,  and  nue  of  tbera  refuses  the 
trust,  the  others  cannot  sell. 

A  trustee  cannot,  at  the  same  time,  he 
seller  and  pnrchntter  It  is  inconsist- 
eut  with  the  iaithl'ul  execution  of  bis 
trust. 

The  will  authorizes  the  executors  to  in- 
vest in  prodvelive  real  estate.  A  va- 
cant lot,  which  is  good  for  nothing 
but  for  the  use  of  its  soil  in  making 
bricks,  is  not  .productive  real  estate. 

The  will  authorizes  the  executors  to  in- 
vest in  productive  real  estate  in  the 
ditcretion  of  the  executors.  The 
trust  is  for  the  benefit  of  an  infant. 
The  infant  may  question  the  discre- 
tion which  the  executors  have  exer- 
cised, and  appeal  to  a  court  of  equity 
to  determine  whether  it  has  been  ex- 
ercised souuilly  and  honestly.  An 
executor  or  trustee  cannot  have  a 
power  conferred  upon  them  not  in 
some  measure  subject  to  the  control 
of  a  court  of  equity.  If  a  testator 
declares  that  the  executor  shall  not 
be  subject  to  the  control  of  this  court, 
the  court  would  disregard  such  a  pro- 
vision in  the  will. 

It  is  the  law  which  gives  to  the  testator 
the  power  of  disposing  of  his  pro- 
perty by  will,  and  the  execution  of 
that  will  must  be  submitted  to  the 
law.  It  cannot  be  taken  out  of  its 
control  by  the  caprice  of  the  testator. 

A  cettui  que  IruU  has  a  right  to  have 
the  discretion  confided  to  the  execu- 
tors exercised  in  a  proper,  reasonable, 
and  honest  manner,  and  the  court 
cannot  be  deprived  of  its  jurisdiction 
to  see  that  the  rights  of  the  ee^ui  que 
tfHstBve  maintained  and  respected. 

Where  an  account  is  objected  to,  the 
party  excepting  must  specify  the  par- 
ticufur  items  to  which  he  excepts. 
He  cunuot,  by  a  general  exception, 
impose  the  duty  upon  the  court  of 
examining  every  item  in  the  account 
to  ascertain  its  correctness. 

Where  executors  are  obliged  to  fore- 
close a  mortgage,  they  may  buy  in 
the  property  fur  the  benefit  of  the 
estate,  if  it  is  struck  oflf  at  a  price  in- 
sufficient to  siitisfy  the  mortgage  debt, 
provided  they  act  in  good  faith  to  pro- 
tect the  eiitute. 

When  the  will  directs  the  executors  to 
invest  the  residue  of  the  personal 
property,  with  the  interest  accruing 
thereon,  in  good  productive  real  es- 
tate, at  their  discretion,  as  soon  alter 


the  testator's  decease  as  tn  them 
should  seem  most  to  the  interest  of 
the  estate,  it  is  the  duty  of  the  exe- 
cutors, until  such  investment  cmti  be 
made,  to  keep  the  personal  estate  at 
Interest  upon  good  security,  and  they 
must  be  charged  with  interest  after 
allowing  them  a  reasonable  time,  un- 
der the  circumstances,  to  invest. 
Where  promissory  notes,  or  other  obli- 
ffations,  not  properly  secured,  come 
into  the  hands  of  executors,  it  is  their 
duty  to  collect  and  secure  them.  If 
they  fail  to  do  this,  and  the  debts  are 
lost  through  their  negligence,  they 
must  be  cnunrged  with  the  U 


FEES. 
See  Executor. 


FIXTURES. 

Chattels,  though  Jixturee  to  the  realty, 
may,  under  certain  circumstances,  be 
converted  into  and  treated  as  per- 
sonal property  by  a  person  claiming 
adversely  to  the  owner  of  the  real 

^estate.    Crane  v.  Brigham,  29 

A  trader  erects  trade  fixtures  attached 
to  the  freehold ;  as  between  landlord 
and  tenant,  ihey  remain  the  property 
of,  and  may  be  removed  by  the  lat- 
ter, during,  or  at  the  expiration  of  his 
lease;  while,  as  a  general  rule,  if 
erected  by  the  owner  in  fee  of  the 
premises,  the  same  fixtures  will  pass 
by  grant  to  the  grantee  of  the  free* 
hold.  ii 

The  rule  with  regard  to  fixtures  has 
been  much  relax(*d,  as  between  ten- 
ant for  life,  or  in  tail,  and  remainder- 
man, and  also  as  between  landlord 
and  tenant,  but  as  between  heir  and 
executor,  grantor  and  grantee,  the 
rule  has  undergone  no  change.        ib 

As  between  mortgagor  and  mortgagee, 
if  the  thing  appertains  to  the  real 
estate,  is  necessary  for  its  enjoyment, 
and  is  permanently  attached  to  the 
freehold,  it  is  a  fixture  resultin?  to 
the  benefit  of  the  mortgagee.  As  to 
the  permanency,  that  does  not  de- 
j)end  so  much  upon  the  degree  of 
pbysicul  force  with  which  the  thing 
IS  attached,  as  it  does  upon  the  mo> 
tive  of  the  party  attaching  it.  If  the 
article  is  attached  for  temporary  use, 
with  an  intention  of  removing  it,  a 
mortgagee  cannot  interfere  with  its 
removal  by  the  mortgagor.    If  it  is 
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placed  there  for  the  pemtaueni  im- 
provemeDt  of  the  freebold,  be  nay. 

ib 
The  articles  in  dispute  were  fimilj  at- 
tached  to  the  freehold,  and  were  es> 
seDtial  to  its  full  and  beneficial  ei^y- 
ment.  They  were  placed  there  by 
the  owner  of  the  inheritance,  and 
were  adapted  to  the  use  and  design 
of  the  real  estate,  end  fur  a  long  time 
had  been  used  as  fixtares.  Held,  that 
the  legal  inference  is,  that  they  were 
fixed  to  the  freehold  for  the  benefit  of 
the  inheritance,  and  not  Ibr  any  in- 
ferior pnrpose,  and, as  between  mort- 
gagor and  mortgagee,  are  fixtures,  ib 
A.  mortgages  to  B.  a  saw  mill,  driven 
by  water  power.  In  a  dry  season,  A. 
places  in  the  mill  a  steam  engine,  as 
an  adjunct  to  the  water  power,  tf) 
supply  the  temporary  deficiency  of 
power.  The  mortgagee  cannot  pre- 
vent the  removal  of  the  engine,  and 
a  judgment  creditor  of  the  mortgagor 
might  take  it  under  execution.  But 
if  A.  takes  out  the  water  wheel,  and 
by  means  of  a  steam  engine  converts 
the  water  mill  into  a  steam  mill,  in 
that  case  the  mortgagor  would  not  be 
permitted  to  remove  the  engine,  and 
It  could  not  be  taken  by  his  creditors 
as  personal  property.  Or,  if  a  mort- 
gagor make  a  permanent  improve- 
ment to  a  water  mill  by  a  steam  en- 
S'ne,  to  incresse  the  motive  power  of 
e  mill,  the  engine  becomes  a  per- 
manent fixture.  He  makes  the  im- 
Srovement  for  the  benefit  of  the  in- 
eritance,  which  is  his,  and  the  im- 
provement attaches  to  that  inherit- 
ance. As  between  landlord  and  ten- 
ant it  would  not,  because  the  tenant 
made  the  improvement  for  the  benefit 
of  ttie  term,  and  not  of  the  revernon. 

ib 
Gas  fixtures,  such  as  the  gasometer  and 
the  apparatus  for  generating  gas,  as 
between  landlord  and  tenant,  are 
moveable  property.  They  would 
pass  to  the  heir  at  law  with  the  in- 
heritance, or,  between  grantor  and 
grantee,  as  fixtures  to  the  realty;  but 
as  between  landlord  and  tenant,  the 
latter  has  a  right  to  remove  them 
during  the  term.  Hays  v.  Doane,  84 


FRAUD  (STATUTE  OF). 

See  Fraitd. 

PLXADiifo  AiiD  ByiDxirci  15. 
Fatmsmt, 


FRAUD. 

If  an  administrator  beoomes  the  pur- 
chaser at  his  own  sale,  under  aay 
circumstances  which  imply  moral 
turpitude,  a  court  of  equity  will  not 
aid  him.  Relief  is  granted  only  ou 
the  ground,  that  the  administrator,  in 
purchasing,  acted  in  good  faith  and 
for  the  benefit  of  his  trust.  Mulford 
V.  Minchf  16 

If  a  trustee  becomes  the  purchaser  at 
his  own  sale,  it  is  the  option  of  the 
cestui  que  trust  to  treat  him  still  as 
trustee.  The  trustee  can  derive  no 
benefit  from  the  purchase.  If  he  has 
acted  without  moral  turpitude,  a 
court  of  equity  may  protect  him,  so 
far  as  to  give  him  a  lieu  on  the  pro- 
perty for  any  advances  of  a  reasonable 
nature  which  he  may  have  made.  If 
he  has  l^en  guilty  of  actual  fraud, 
this  court  will  not  protect  him.        ib 

The  cestui  que  ^trust  may  acquiesce  iu 
and  confirm  the  sale  by  acts  whicli 
will  preclude  him  from  afterwards 
calling:  the  sale  in  question.  But  no 
act  will  be  held  as  an  act  of  confir- 
mation by  a  court  of  equity,  unless  it 
was  done  with  a  knowledge  of  his 
legal  and    equitable  rights   by  the 

farty  whose  rights  are  affected  by  it. 
t  must  be  proved  that  he  knew  the 
defects  of  the  title,  in  order  to  give 
to  his  act  the  character  of  an  act  of 
confirmation.  ib 

A  court  of  equity  may  presume  fraud, 
and  declare  an  assignment  fraudulent 
from  the  character  of  the  assignee 
appointed  by  the  debtor ;  but  where 
the  trust  has  been  so  far  executed  as 
that  the  assignees  have  settled  their 
accounts  in  the  Orphans  Court,  it  is 
too  late  to  ask  the  court  to  interfere 
with  the  assignment  on  this  ground. 
Hays  V.  Doanct  84 

Although  the  assignees  have  settled 
their  accounts  in  the  Orphans  Court, 
the  creditors  may  file  their  bill  iu 
equity;  and  if  they  can  show  fraud 
on  the  part  of  the  assignees  in  the 
sale  of  the  property,  are  entitled  in 
relief  The  Orphans  Court  have  nul 
the  power  to  grant  relief  for  such  a 
fraud.  The  assignees  are  trustees  for 
the  creditors,  and  are  responsible  for 
any  breach  of  trust  in  this  court,     t^ 

Fraud  inferred  from  acts  and  circum- 
•taocefl  showing  a  motive  to  defeat 
the  purposes  of  the  law  and  of  the 
trust.  ib 

A  «de  of  valoable  property  b^  assign, 
eesy  withoat  notice^  is  an  OYideoce  of 
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fread.  A  reammble  notice  and  some 
dencription  of  the  character  of  the 
prupMBFty  should  be  given.  ib 

Mere  inadeqaacy  of  price,  thou  ah  not 
of  itself  coDclotive  evidence  of  fread, 
has  its  weight  with  other  circam- 
stances.  ib 

As  a  general  rule,  any  party  whose 
rights  are  itijurioiisly  affected  by  a 
fraud  may  have  relief  in  a  court  of 
equity.  A  creditor,  under  an  assign- 
ment, mny  institute  a  suit  in  tnis 
court  against  the  assignees  tor  a  fraud 
in  the  execution  of  their  trust,  al- 
though he  did  not  exhibit  his  claim 
under  the  assignment,  if  he  can  show 
that  the  fraud  affects  his  rights.       ib 

The  court  will  not  enjoin  where  the 
conduct  of  the  party  asking  its  inter- 
ference has  been  such  as  to  make  it 
fraudulent  and  against  good  faith  to 
interrupt  the  work  which  he  asks  to 
be  stopped.  Carton  v.  Coleman^  106 

A  trust  of  personalty  may  be  created  by 
parol.  The  statute  of  frauds,  which 
requires  all  declarations  and  confi- 
dences of  any  lands,  tenements,  and 
heriditaments  to  be  manifested  and 
proved  by  some  writing  signed  by 
the  party  declaring  such  trusts,  or  by 
last  will  in  writing,  does  not  exteud 
to  declarations  of  trusts  of  personalty. 
Hooper  v.  Holmesi  122 

An  administrator  cannot  purchase  at  his 
own  sale,  either  by  himself  or  through 
the  intervention  of  another.  It  is  not 
necessary  to  prove  fraud  in  order  to 
set  aside  such  a  sale  in  equity.  Cul- 
ver V.  Culver,  215 

The  facts  of  this  case  considered,  which 
are  held  sufficient  to  establish  the 
fact,  that  the  purchase  was  made  tor 
the  administrator,  notwithstanding 
the  denial  of  the  answer.  ib 

It  is  a  well  established  principle  in 
equity,  thiit  a  person  shall  not  be  per- 
mitted to  take  advantage  of  his  own 
wrong,  and  after  having  induced  an- 
other, either  by  tacit  acquiescence  or 
express  words,  to  expeud  his  money 
in  the  purchase  of  land  or  personal 
property,  deprive  such  pereon  of  the 
benefit  of  his  purchHse  by  setting  up 
a  superior  title  in  himself  Philhower 
V.  Todd,  312 

Where  there  is  wilful  concealment  or 
misrepresentation  there  is  no  diffi* 
culty  m  applying  the  principle ;  but 
where  there  is  mere  negligence,  by 
which  another  has  been  misled,  there 
is  often  difficulty  in  inferring  that  oon- 
■tractive  fraud  which  will  deprive  a 
man  of  his  legal  rights.  ib 


WImto  a.  oxecntM  to  B»  •  dtBcnntiOQ 
of  trnst,  declaring  that  a  oertun  mort- 

Kge  baa  been  assigned  to  him  for  the 
nefit  of  B.,  and  that  be  holda  the 
mortgage  in  trust  for  B.,  it  ia  compe- 
tent ibr  C.  to  show  that  the  money 
paid  for  the  assignment  was  his  mo- 
ney, and  thus  impeach  the  declara- 
tion of  tnist.  Hanaon  ▼  Firal  Pres- 
byterian  Churek  of  SotUk  Trenton, 

441 

The  Court  of  Chancery  exercisea  a  juris- 
diction of  looking  into  the  jndgments 
of  other  courts,  and  relieving  against 
them  for  fraud.   Tomkinay.  Tomkins, 

512 

Cases  implying  fraud  where  the  conrt 
will  interfere  and  relieve.  t^ 

A  court  of  equity  will  not  protect  a 
party,  who  advances  money  which  is 
for  the  benefit  and  protectiDn  of  a 
prior  encumbrancer,  where  the  ad- 
vance was  made  for  the  frandoleut 
purpose  of  defeating,  and  not  pro- 
tecting the  encumbrancer  NeUgk  v. 
Miehenor,  539 

An  injunction  issned  against  J  C.  en. 
joining  him  from  selling  certain  lands 
which  he  held  in  trust.  He  con- 
veyed to  E.  J.  K.,  who  was  not  a 
party  to  the  injunction  bilL  The 
deed  was  set  aside.  Holeomb  v.  Cor- 
yeU,  548 

J.  C.  held  property  in  tnist  ibr  an  infant, 
to  sell  it  if  be  thought  best,  and  to  in- 
vest the  proceeds.  J.  C.  became  em- 
barrassed. There  were  jadameots 
and  executions  a^inst  him.  He  sold 
the  property  in  violation  of  an  itguoo 
tion,  upon  a  bill  charging  him  with 
an  intent  to  sell  the  trust  property, 
and  appropriate  the  proceeds  to  pay 
his  debts  to  E.  J.  K.,  who  knew  <if 
the  injunction.  The  deed  was  set 
aside  as  fraudulent  t^ 

A  court  of  equity  will  not  relieve  a 
party  who  has  made  a  voluntary  ooi>> 
veyance  of  bis  property  when  threat* 
ened  with  a  criminal  |NH]aecation. 
Tantum  v.  Miller,  551 

The  conveyance  is  good  against  the 
party,  but  will  not  be  aet  aside  as 
against  the  state.  ib 


GUARDIAN. 

J.  B.  K.  and  W.  K.  were  appointed 
guardians  of  the  property  mod  per* 
sons  of  infant  children.  J.  B.  K.  gava 
to  W.  K.  his  bond  and  mortgage  for 
$2500,  with  intereat,  in  ooo  yenr  from 
date,  and  on  the  receipt  of  tlw  boud 
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•nd  mortgage,  W.  K.  gave  to  J.  B.  K. 
an  agreement  as  follows:  **  Whereas 
John  B.  Keeler  hath  this  day  exe- 
cuted and  deliTered  to  me,  William 
Keeler,  of  the  city  of  Philadelphia 
and  state  of  Peunsylvaoia,  a  bona,  or 
writin*;  obligatory,  in  the  penal  sam 
of  $5000  lawfal  money  of  the  United 
States  current  in  New  Jersey,  coudi* 
tioued  fur  the  payment  of  two  tboa- 
sand  five  haudred  dollars,  like  lawful 
money,  in  one  year  from  the  date 
thereof,  with  lawful  interest  of  the 
state  of  New  Jersey  from  date  till 
paid,  and  also  a  deed,  or  indenture 
of  mortgage,  on  the  farm  aud   mill 
situated  at  Cook's  mills,  in  the  town- 
ship of   New   Hanover,  called   and 
known  by  the   name  of  the  Cook's 
mill  property,  for  the  purpose  of  se- 
curing the  payment  of  the  Baid  sum 
expressed  iu  the  condition  of  the  said 
bond,  with  its  interest.  And  whereas 
the  said  John   B.  Keeler  and   I,  the 
said  William  Keeler,  are  guardians  of 
the  children  of  John  B.  Keeler:  and 
whereas  the  above  mentioned  bond, 
or  writing  obligatory,  and   deed,  or 
indenture  of  mortgage,  is  given   by 
tlie  said  John  B.  Keeler  to  me,  the 
said   William   Keeler,  to  secure   the 
payment  of  the  money  due  and   to 
Decome  due  to  the  children  of  the 
said  John  B.  Keeler  irom  the  estate 
of  their  grandfather,  Samuel  Harts- 
home,  and  which  may  come  to  the 
hands  of  the  said   John   B.  Keeler: 
now  know  ye,  that  I,  the  said  Wil- 
liam Keeler,  do  hereby  covenant  and 
agree,  to  aud  with  the  said  John  B. 
Keeler,  that  if  he,  the  said  John  B. 
Keeler,  shall  pay  to  the  said  children 
their  share  or  shares,  as  they  respec- 
tively fall  due,  and  obtain  fmm  them, 
and  all  of  them,  a  release  and  discharge 
from  all  claims  respecting  such  distri- 
butive share  of  the  estate  of  the  said 
Samuel    Hartflhorne,  deceased,  then 
the  said  bond,  or  writing  obligatory, 
as  well    as  the  said  deed    aud  in- 
denture of  mortgage,  be  considered 
as  null  and  void :  aud  in  case  a  part 
only  of  the  said  children  shall  release 
and  discharge  the  said  John  B.  Keel- 
er from  his  liability  at  the  time  the 
said  share  becomes  due  as  aforesaid, 
then  the  said  bond  and  writing  obli- 
gatory, aud   deed  or    indenture  of 
mortgage,  shall  be  considered  bind- 
ing until  they  shall  release,  as  before 
described.     Aud  when  all  the  said 
children  shall  have  released  as  afore- 
Hud,  then  the  said  bond  and  writing 


obligatory,  and  deed,  or  iodentnre  of 
mortgage,  is  to  be  ffiven  ap  to  the 
said  John  B.  Keeler. 

Held,  ihnt  on  a  bill  filed  by  J.  B.  K. 
against  the  executor  of  W.  K.  to  ac* 
count  for  moneys  which  W.  K.  had 
received  as  guardian,  proof  of  the 
agreement  and  bond  and  mortgage 
was  no  defence  against  an  account, 
aud  that  the  construction  of  the  agree- 
meut  was,  that  the  papers  were  in- 
tended as  indemnity  to  W.  K.  against 
any  loss  on  account  of  any  legal  re- 
sponsibility which  rested  upon  him  in 
consequence  of  his  joint  action  with 

.    his  co-guardian.     Keeler  v.  Keeler, 

458 


HIGHWAY  (BNCBOAOHMENT  OF). 

The  mere  fact  of  an  individual's  en- 
croaching upon  the  street  by  a  build- 
ing, does  not  confer  upon  every  one 
owning  a  house  upon  the  street  a 
right  to  invoke  the  jurisdiction  of  a 
court  of  equity  to  prevent  the  en- 
croachment.    Bechiel    v.    Cartlake, 

500 

The  party  who  asks  the  aid  of  the 
court  must  show  some  special  ground 
of  equity.  When  the  complaint  is  by 
an  individual  owning  a  neighboring 
lot,  there  the  encroachment  being  a 
special  damage  to  adjacent  laud  own- 
ers, by  obstructing  their  view,  or  tb»nr 
access  to  the  public  highway,  and  in 
depreciating  the  value  of  their  proper- 
ty, a  case  is  presented  where  there  is 
some  special  equity.  t^ 


HUSBAND  AND  WIFE. 
See  Divorce. 

The  act  for  the  partition  of  lands  was 
not  intended  by  the  legislature  as  a 
mode  by  which  the  real  estate  of  the 
wife,  without  her  consent,  could  be 
converted  into  personalty,  and  placed 
at  the  disposal  of  the  husband.  The 
sole  object  of  the  act  is  to  provide  a 
mode  **  for  the  more  easy  partition  of 
lands  held  by  coparceners,  joint  ten- 
ants, and  tenants  m  common,"  aud  not 
to  prejudice  or  destroy,  by  its  opera- 
tion, the  legal  or  equitable  rights  of 
the  parties  interested  in  the  land. 
Otbome  v«  Edwards,  73 

Where,  under  the  act,  the  land  has  been 
sold  for  the  purposes  of  the  partition, 
a  payment  of  the  proceeda  of  the 
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had,  the  jnoperty  of  the  wife,  to  the 
hasband  ii  a  good  payment;  bat  if 
the  juriadictioD  of  this  ooart  ia  in- 
voked in  her  behalf  before  aach  pay- 
ment,  it  will  interfere,  and  protect  the 
fund  for  her  benefit  asainat  the  hus- 
band, his  aaaiguee,  or  his  creditors. 

ib 

The  equitable  interest  which  the  hus- 
band has  in  the  fund,  which  is  the 
proceeds  of  the  land  of  the  wife 
which  has  been  sold  under  the  act 
fur  partition,  is  not  the  subject  of  at- 
tachment, ib 

This  court  will  enforce  a  settlement  for 
the  wife,  in  regnrd  to  her  choses  in 
acti(Mi  or  equitable  interest,  against 
her  husband  and  his  assignees,  where 
he  or  tliey  are  seeking  relief  iu  equity, 
or  where  she,  or  her  trustee,  brings  a 
suit  in  equity  for  the  purpose  of  pn)- 
tecliug  it.  ib 

Iu  a  suit  between  a  husband  and  wife, 
as  a  general  rule,  the  wife  is  entitled 
to  costs  and  alimony ;  and  the  court 
will  exercise  its  discretion  iu  the  al- 
lowance of  alimony  and  costs,  having 
reference  to  the  respective  pecuniary 
circumstances  of  the  parties.  Marker 
V.  Marker^  256 

Although  the  wife  leaves  her  husband 
without  cause,  if  she  returns,  the 
husband  is  bound  to  provide  for  her 
auitable  maintenance  and  support. 

Allowance  fixed  without  reference  to  a 
master,  the  amount  of  the  husband's 
estate  being  before  the  court.  Cory 
V.  Cory,  400 


INJUNCTION. 

It  is  not  a  mere  denial  of  the  facts  apon 
which  the  equity  of  the  bill  rests 
that  amount  always  to  such  a  denial 
of  the  equity  as  will  entitle  the  de- 
fendant to  have  an  injunction  dis- 
solved. The  facts  must  be  of  a  char- 
acter to  entitle  the  denial  of  them  to 
at  least  as  much  credit  as  their  ai- 
firmation  by  the  complainant  is  en- 
titled to.  If  a  fact  is  one  within  the 
knowledge  of  the  complainant,  and 
of  which  the  defendant  has  know- 
ledge  only  from  hearsay,  and  the 
equity  of  the  bill  rests  upon  that 
iact,  and  the  defendant  denies  it 
upon  his  knowledge  and  belief,  the 
equity  is  not  dented  in  the  sense 
which  entitles  the  defendant  to  have 
the  inunction  dissolved. 

The  ootnplainants  affirm  that  a  certain 
pier  and  ita  appartenonoea  are 


tia]  to  the  etrarmeBt  of  disir  ctaal. 
The  answer  omrma  thejr  are  oaelul* 
bot  not  essentia].  Thia  la  not  aoch  a 
denial  as  entitles  the  answer  to  oat- 
weigh  the  allegation  of  the  bill.  Mor^ 
ris  Canal  and  Banking  Co,  v.  Jertey 
CUy,  14 

The  complainants  allege  they  are  in  the 
ei^oyment  of  a  pier  and  appurtenan- 
ces under  the  authority  of  law.  The 
defendants  deny  this,  and  endeavor  to 
show  a  superior  right.  Upon  such  a 
denial,  the  court  will  not  dissolve  an 
injunction,  especially  where  its  con- 
tinuance is  of  no  iiyury  to  the  defend- 
ants, and  it  protects  the  complainants 
in  the  enjoyment  of  aright  which  the 
answer  admits  is  of  importance  to 
them,  and  which  they  have  enjoyed 
undisturbed  for  many  years.  '  ib. 

Where  the  equity  is  denied,  the  gene- 
ral rule  is,  that  the  injunction  should 
be  dissolved.     Mtuterton  v.  Bamen, 

26 
Where,  to  a  bill  filed  by  one  partner 
against  another  praying  for  an  in- 
junction,  the  answer  denies  the  part- 
nership, the  court  will  not  interfere, 
by  injunction,  with  the  property  io 
disputo.      WiUon  v.  Pitcher ,  71 

Where  a  judgment  creditor  is  proceed- 
ing by  execution  to  raise  the  full 
amount  of  his  iudgment,  when  that 
amount  is  not  dae,  but  has  been  re- 
duced by  paymenta  or  otherwise,  a 
subsequent  execution  creditor  is  en- 
titled to  the  aid  of  this  court  to  re- 
strain the  prior  creditor  from  selling 
under  his  execution  until  the  pay- 
ments are  ascertained,  and  the  credit- 
or gives  credit  for  them,  if  he  refuses, 
when  applied  to,  to  give  the  credit,  or 
where  there  is  a  dispute  as  to  the 
amount  that  ought  to  be  credited  be- 
tween the  debtor  and  the  creditor. 
Peahine  v.  Binns^  101 

The  answer  admits  payments,  and  does 
not  deny  that  the  defendants  intend- 
ed to  raise  the  whole  amount.  Thia 
makes  the  propriety  of  the  injunc- 
tion apparent,  and  of  continuing  it 
until  the  paymenta  are  ascertained 
end  credited. 
The  defendants  had  a  Iten  upon  a  fond 
to  satisfy  their  judgment,  which  was 
out  of  the  jurisdiction  of  the  court  and 
beyond  the  reach  of  the  complainant's 
judgment  and  execution.  Under  the 
peculiar  drcumatanoea,  the  defend- 
anta  were  enjoined  from  proceeding 
against  the  common  fund  until  ther 
had  appropriated  the  one  on  whicn 
they  had  ezchwTO  contioL  i^ 
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Where  the  defendant  setR  np  entirely 
new  matter  to  avoid  the  oomplain- 
aot't  equity,  althoagb  it  it  a  gooid  de- 
fence and  a  ^ood  answer  to  the  equity, 
the  ooart  will  not  dissolve  an  injunc- 
tion. This  is  the  general  rule.  Car- 
son V.  Coleman,  106 

The  coart  will  not  enjoin  where  the 
conduct  of  the  party  asking  its  inter- 
ference has  been  such  as  to  make  it 
firaudnlent  and  asaiost  good  faith  to 
interrupt  the  worR  which  he  asks  to 
be  stopped.  ib 

Where  an  action  at  law  is  commenced 
on  a  bond  against  which  it  is  pleaded 
that  it  was  obtained  by  fraudulent 
misrepresentations  made  by  the  plaiu- 
tiff,  and  on  a  bill  filed  in  this  court, 
and  an  injunction  granted  to  stay  the 
suit  at  law,  the  answer  denies  the 
equity  of  the  hill ;  such  a  case,  gene- 
rally, would  form  an  exception  to  the 
rule — that  upon  a  denial  of  the  equity 
the  defendant  is  entitled  to  a  dissolu- 
tion of  the  iuj unction, 

J.  B.  L.  and  D.  L,  gave  their  bond  to 
£.  A.,  conditioned  to  pay  £.  A.  $600, 
on  the  first  day  of  April  then  next. 
£.  A.  having  alleged  that  she  was 
pregnant  by  J.  R.  L.,  the  said  bond 
was  given  in  full  satisfaction  thereof. 
An  action  at  law  was  brought  on  the 
bond,  and  a  plea  was  put  in  that  th*' 
bond  was  obtaiued  by  the  fraudulent 
misrepresentations  of  £.  A.  that  she 
was  with  child  by  the  said  J.  H.  L. 
J.  R.  L.  filed  his  bill  in  this  court, 
and  an  injunction  was  granted  en- 
joining the  suit  at  law.  B.  A.  an- 
swered the  bill,  and  denied  the  fraud 
and  misrepresentation.  The  court  re- 
fused to  make  the  case  au  exception 
to  the  rule,  that  upon  a  denial  of  the 
equity  the  injunction  should  be  dig' 
golvedf  becHUsd  the  bill  itself  would 
not  bear  scrutiny  iu  foro  eon»cienti<e 
— ^it  did  uot  deny  that  the  complaiu- 
ant  had  sexual  intercourse  with  the 
defeodaut,  £.  A.    Leigh  v.  Clark, 

110 

As  a  general  rule,  where  new  matter  is 
set  up  iu  avoidance  of  the  complain- 
ant's equity,  the  court  will  require  it 
to  be  proved  before  dissolving  the 
injunction.  Brewster  v.  City  of  New- 
ark, 114 

The  rule,  that  upon  a  denial  by  the  an- 
swer of  the  equity  of  the  bill,  the  in- 
junction must  be  dissolved,  is  a  gene- 
ral rule,  to  which  there  are  excep- 
tions. There  must,  however,  be 
something  characteristic  in  the  case 
to  make  it  an  exception  to  the  rule. 


If  the  answer  denies  the  aqoityoftbo 
bill,  the  injunction  abonld  oe  di»> 
solved,  unless  the  case  exhibita  some 
feature  which  shows  there  is  strong 
probability,  at  least,  that  the  ends  of 
justice  will  be  better  answered  by  its 
continuance.  Furman  v.  Clark,    135 

That  the  continuance  of  the  i inunction 
will  work  a  great  injury  to  the  com- 
plainant, has  great  weight  with  the 
court  in  the  consideration  of  the  ques- 
tion, whether  the  injunction  should 
be  continued.  ib 

To  entitle  a  party  to  relief  by  injunc- 
tiou  in  this  court,  he  must  show  not 
only  that  the  act  of  which  he  com- 
plains is  illegal,  but  that  bis  rights 
are  prejudiced  or  injured  by  it.  Mil- 
ler V.  Craig,  175 

Although  the  equity  of  the  bill  is  not 
answered,  if  the  continuation  of  the 
injunction  is  a  material  injury  to  the 
defendant,  and  its  dissolution  is  no 
present  injury  to  the  complainant,  or 
cannot  prejudice  his  rights,  the  court 
may,  in  its  discretion,  dissolve  the 
injunction.  Beeklel  v.  Carslake,   244 

Where  the  equity  of  the  bill  is  denied 
by  the  answer,  the  injunction  should 
be  dissolved. 

There  are  exceptions  to  the  rule.  A 
case  to  be  considered  an  exception 
should  be  such  as  that  a  dissiilution 
of  the  injunction  would  amount  ei- 
ther to  depriving  the  complainant  of 
all  relief,  if  he  finally  succeeded  in 
his  cause,  or  subject  him  to  some  pe- 
culiar hurd.^bip,  while  its  continuance 
could  be  but  a  temporary  inconveni- 
ence only  to  the  other  party.  Scott  v. 
Amee,  261 

Where  the  complainants  have  taken 
the  necessary  steps  to  expedite  their 
cause,  and  procure  the  answer  of  all 
the  defendants,  an  injunction  will  not 
be  dissolved  until  the  defendant  upon 
whom  the  gravamen  of  the  charge  is 
made  has  answered,  and  if  all  the  de- 
fendants are  implicated  in  the  charge, 
not  until  all  have  answered.  Robin- 
son V.  Davis,  302 

An  injunction  ought  not  to  be  contin- 
ued where  the  statements  of  the  bill 
to  sustain  it  are  improbable.  Fowler 
V.  Roe,  367 

Where  there  has  been  a  trial  at  law,  an 
injunction  will  not  be  allowed  to  stay 
its  execution  where  there  was  no  sur- 
prise but  such  as  the  party  might 
have  reasonably  anticipated.  ib 

Where  the  bill  admits  that  the  com- 
plainant has  no  means  of  establishing 
his  case  but  by  the  oath  of  the  do> 
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fendant,  and  tbe  defendant  answers 
and  denies  the  facts  of  which  discov- 
ery is  eonght,  the  injunction  should 
be  dissolved.  ib 

The  granting  or  refusing  of  injunctions 
are  matters  resting  in  the  sound  dis- 
cretion of  the  court,  and,  consequent- 
ly, no  injunction  will  be  granted 
whenever  it  will  operate  oppressive- 
ly, or  inequitably,  or  contrary  to  the 
real  juntice  of  the  case,  or  where  it 
is  not  the  fit  and  Appropriate  mode  of 
redress  under  all  the  circumstances 
of  the  case,  or  where  it  will  or  may 
work  an  immediate  mischief  or  fatal 
injury.    Jone$  v.  Ci/y  of  Newark^ 

452 

This  court  will  not  interfere  by  injunc- 
tion to  prevent  a  corporation  from 
enforcing  an  assessment,  by  declar- 
ing ita  proceedings  illegal,  where  the 
consequences  would  be  injurious  to 
the  corporation,  and  of  no  substanti- 
al benefit  to  the  parties  complaining. 

ib 

An  injunction  ought  not  to  be  granted 
where  the  benefit  secured  by  it  to 
one  party  is  but  of  little  importance, 
while  it  will  operate  oppressively 
and  to  the  great  annoyance  and  in- 
jury of  the  other  part^,  unless  the 
wrong  complained  of  is  eo  wanton 
and  unprovoked  in  its  character  as 
properly  to  deprive  the  wrongdoer 
of  the  benefit  ol  any  consideration  as 
to  its  injurious  consequences.  ib 


JUDGMENT  AND  EXECUTION. 

A  judgment  subsequent  to  a  security 
given  to  secure  future  advances  has 
priority  over  all  advances  made  sub- 
sequent to  the  existence  of  such  judg- 
ment Qriffin  v.  Ntw  Jertey  Oil  Co., 

49 

Where  a  judgment  creditor  is  proceed- 
ing by  execution  to  raise  the  full 
amount  of  his  judgment,  when  that 
amount  is  not  due,  but  has  been  re- 
duced by  payments  or  otherwise,  a 
subsequent  execution  creditor  is  en« 
titled  to  the  aid  of  this  court  to  re- 
strain the  prior  creditor  from  selling 
under  his  execution  until  the  pay- 
ments are  ascertained,  and  the  credit- 
or gives  credit  for  them,  if  he  refuses 
when  applied  to  give  the  credit,  or 
where  there  is  a  dispute  as  to  the 
amount  that  ought  to  be  credited  be- 
tween tbe  debtor  and  the  creditor. 
Peskint  v.  Binns,  101 

The  auawer  admiu  paymeots,  and  does 


not  deny  that  the  defendants  intended 
to  raise  the  whole  amount.  This 
makes  the  propriety  of  tbe  injnncdoa 
apparent,  and  of  continuing  it  ontil 
the  payments  are  ascertained  and 
credited. 
The  defendants  had  a  lien  npon  a  fund 
to  satisfy  their  judgment,  which  was 
out  of  the  jurisdiction  of  the  court 
and  beyond  the  reach  of  tbe  com- 
plainants' judgment  and  execution. 
Under  the  peculiar  circumstancea, 
the  defendants  were  enjoined  from 
proceeding  against  the  common  fund 
until  they  had  appropriated  the  one 
on  which  they  had  exclusive  oontroL 

Where,  subsequent  to  living  the  mort- 
gage, and  after  the  debt  is  due,  the 
mortgagor  confesses  a  judgment  to 
the  mortgagee  for  the  mort^:age  debt, 
the  judsment  does  not  eximgnish  or 
impair  tne  mortgage  secarity.  jF%aita- 
gan  V.  WeitcoUy  264 

The  statute  requires  the  sherifi*  to  adver- 
Use  the  land  which  he  undertakes  to 
sell  by  virtue  of  an  execution  at  law. 
If,  by  mittake,  he  omits  to  advertise 
any  part  of  it,  and  gives  a  deed  to  a 
purchaser  for  the  part  not  advertised, 
the  mittake  is  one  which  this  court 
cannot  correct  for  the  protection  of 
the  purchaser  against  whom  an  eject- 
ment is  brought.  Pkilhower  v.  Todd, 

312 

The  court  will  exercise  a  jurisdiction  of 
looking  into  the  judgments  of  other 
courts,  against  them  Kbr  fiiaud.  Tom- 
kint  v.  Tomkintt  512 


JURISDICTION. 

A  party  having  commenced  a  suit  at 
law,  this  court  will  not  entertain  a 
bill  to  change  the  forum  of  litigation, 
unless  upon  some  peculiar  grounds  of 
equity.    Philhower  v.  Todd,  54 

A  court  of  law  is  the  proper  tribunal  to 
investigate  the  legsJ  title,  and  a  conrt 
of  equity  will  interfere  only  to  pro- 
tect an  equitable  against  a  strict  le- 
gal title,  or  for  the  purpose  of  coro- 
pelliuff  a  discovery  to  protect  the  le- 
gal title. 

Where  tbe  bill  shows,  npon  iu  lace, 
that  the  complainant  has  tbe  legal 
title,  and  a  complete  legal  defenoe  to 
an  action  of  ejectment,  tliis  ooart  will 
not  interfere  with  the  suit  at  law.  ib 

The  bill  must  show  clearly  the  grounds 
of  eauity,  and  they  most  not  be  left 
touuerence.  ib 
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Th0  ftatata  oonfen  jarifdiction  for  ali- 
mony, and  the  power  «)f  the  coart  to 
grsDt  relief  is  ooDfined  to  the  caaee 
mentioned  in  the  itatnte.  Cory  ▼. 
Cory,  400 

The  Court  of  Chancery  exercises  a  juris- 
diction of  looking  into  the  judgments 
of  other  courts,  and  relieving  against 
them  for  fraud.  Tomki%$  v.  Tomkitu, 

512 

Where  the  judgment  has  been  procured 
by  artifice  or  concealment  on  the  part 
of  the  plaintiff,  and  the  court  where 
the  fraud  has  been  perpetrated  is  not 
able  to  give  relief,  there  this  court 
will  take  hold  of  the  party  who  has 
committed  the  fraud,  and  prevent  his 
using  his  judgment  to  the  injury  of 
his  adveivary;  or  if  he  has  enforced 
his  judgment,  the  court  will  hold 
him  a  trustee,  and  compel  him  to  ac- 
count  fur  the  fruits  of  his  iniquity. 

The  court  will  decree  a  party  to  cancel 
a  judgment  obtained  against  consci- 
ence, iif 

The  court  will  relieve  against  the 
fraudulent  use  of  a  bona  fide  judg- 
ment against  awards  fraudulently 
obtained,  against  verdicts  and  pro- 
bates of  wiUs,  and  even  against  pri- 
vate or  legislative  bodies,  obtained 
by  fraud.  ^ 

The  usual  ground  upon  which  a  wiurt 
of  equity  refuses  to  interfere  with  a 
judgment,  is  because  the  defendant 
should  have  protected  himself  in  the 
court  where  the  judgment  is  ob- 
tained. The  objection  can  have  no 
weight  when  the  judgment  is  in  at- 
tachment and  the  proceedings  have 
been  wholly  ex  parte,  ib 

But  even  in  a  case  where  a  judgment 
has  been  obtained  in  the  absence  of  a 
party,  and  upon  a  hearing  entirely  ex 
parte,  this  court  will  not  try  the  mer- 
it*  of  the  case  over  again  where  they 
have  have  been  properly  submitted 
to  the  tribunal  established  by  law  to 
hear  and  adjudicate  npon  them.       ib 

In  case  of  attachment  where  the  plain- 
tiff imposes  a  fictitious  claim  upon 
tlie  audilora,  or  a  claim  which  has 
been  satisfied,  if  he  conceals  from  the 
auditors  an}r  fact  which  tends  to  show 
that  his  claim  is  not  a  valid  one,  he 
commits  a  fraud  a^iust  which  this 
court  will  grant  relief,  either  by  en- 
joining the  enforcement  of  the  claim, 
or  ordering  such  restitution  as  the 
circumstances  of  the  case  will  jus- 
tify, ib 


lAOHBS. 

The  court  will  open  a  deeree  obtained 
by  surprise,  but  not  where  a  party 
has  had  notice  of  the  suit  and  has 
had  an  opportunity  of  making  his 
defence,  and  has  neglected  doing  so. 
MiUer  V.  Hild,  25 

Although  the  complainant  may  be  in 
laeket,  if  satisfactorily  accounted  for, 
they  will  not  defeat  his  right  to  a  de- 
cree.   Aehmore  v.  Evangt  151 

A  party  who  is  guilty  of  ItMchesw  not 
entitled  to  have  a  sale  opened.  Hall 
▼.  Urqukart,  318 

A  party  who  has  notice  of  the  suit,  and 
does  not  appear  and  make  defence, 
has  no  right  to  have  the  sale  opened 
on  any  ground  which  he  might  have 
interposed  as  a  defeuce,  unless  he 
was  prevented  from  making  his  de- 
fence by  fraud  or  mistake.  Even 
then,  if  he  is  present  at  and  consents 
to  the  sale,  he  thereby  waives  his 
rights.  ib 


LANDLORD  AND  TENANT. 
See  FixTURis. 

LEASE  FOR  YEARS. 
See  Spscinc  Pirformahci. 

LEGACY. 
See  Dower. 

LIEN  LAW. 

The  5th  section  of  the  mechanics'  lien 
law  declares,  that  any  addition  erect- 
ed to  a  former  building  shall  be  con- 
sidered a  building  for  the  purposes 
of  the  act,  but  that  no  building  shall 
be  subject  to  the  provisions  of  this 
act  for  any  debt  contracted  for  re- 
pairs done  thereto  or  alterations  mado 
therein.  The  affidavit  of  the  claim- 
ants stated  that  the  materials  were  fur- 
nished  for  repairing,  altering,  erecting, 
and  furnishing  the  buildings.  Held, 
no  lien  can  be  created  under  such  an 
affidavit.    WhitefMck  v.  Noe,        321 

A  piazza  is  an  **  addition"  to  a  bnildinc 
withm  the  meaning  of  the  fifth  se^ 
tion,  which  declares  "any  addition 
erected  to  a  former  building,  any  fixed 
machinery,  or  gearing,  or  other  fix- 
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tares  for  manQfaetariiiff  purposes, 
shall  be  oonsidered  a  ouiidiDg  for 
the  parposes  of  this  act."  FoIdiDg- 
doors  are  not  embraced  io  the  sec- 
tion, ib 

The  lieo  covers  the  "  addition/'  which 
is  declared  to  be  a  building  for  the 
purposes  of  the  act;  but  it  does  not 
cover  the  building  tu  which  the  "ad> 
dition"  is  attached  or  erected.         ib 

There  was  a  lien  upon  the  '*  piazza" 
and  **  kitchen."  The  court  directed 
a  valuation,  and  the  amount  deducted 
from  the  fund,  the  original  buildings 
and  *'  additions"  being  sold  together, 
which  was  deemed  the  interest  of  all 
parties.  ib 

Although  a  claimant  embraces  iu  his 
claim  61ed   more  property  than  by 

•  the  statute  be  is  entitled  to  have  em- 
braced in  his  lien,  it  is  good  to  the  ex- 
tent it  is  recognised  by  the  statute,  if 
it  is  a  mere  mistakoi  and  works  no  in- 
jury. 

The  converting  of  a  garret  into  bed- 
rooms, for  the  purpose  of  increasing 
the  number  of  rooms  and  accommo- 
dating the  building  to  a  boarding 
house,  is  an  alteration  within  the 
meaning  of  the  statute,  and  the 
building,  or  any  part  of  it,  is  not  sub- 
ject to  a  lien  for  such  alterations,    ib 

Direction  given  where  there  are  mort- 
gages and  mechanics*  liens  to  be  sat- 
isfied oat  of  the  premises,  as  to  prior- 
ities, modes  of  payment,  &c.  t^ 

Under  the  raecbanics*  lien  law,  the 
claimant  filed  his  bill  of  particulars, 
with  an  affidavit  annexed,  alleging 
that  the  amounts  in  the  bill  set  forth 
were  for  casings,  blinds,  dec.,  and  ma- 
terials furnished  in  the  repairing,  al- 
tering, ereetingt  and  finishing  of  the 
buildings  in  the  claim  described. 
Held,  that  this  did  not  create  a  lien 
under  the  statute.   W/Utenack  v.  Noe, 

413 

A  porch  ^  or  piazza,  is  an  "  addition 
erected  to  a  former  building,"  and  is 
the  subject  of  a  lien.  Folding'doors 
are  not  an  ** addition"  within  the 
meaning  of  the  act— it  is  au  alter- 
aOon  only.  ib 

The  mechanic  has  a  lieu  only  upon  the 
building  or  "addition"  in  the  erec- 
tion of  which  he  has  furnished  labor 
or  materials,  and  on  no  other.  ib 

A  mechanic  cannot  have  a  lien  for  con- 
verting a  garret  into  bed-rooms— it  is 
au  alieration  only.  ib 

The  mode  of  sale  designated  so  as  to  se- 
cure the  benefit  of  the  lieus  without 
impairing  other  encumbrances.        ib 


LIMITATION  rSTATCTB  OF). 
See  MoETOAOB. 


MARRIAGB  ARTICLE  (CONSTRDC. 
TION  OF). 

See  AORKKIIENT. 


MECHANIC. 
See  LiSN  Law. 


MORTGAGE. 

On  a  bill  for  the  foreclosure  and  sale  M 
mortgaged  premises,  tbe  bill  most 
show  that  the  debt  which  tbe  mort* 
ga^e  is  given  to  secure  is  due  and 
owing  to  the  complainant. 

Technicality  of  pleading,  however,  is 
not  re<|uu*ed,  and  if  the  complainant 
files  his  bill  as  the  assignee  of  the 
mortgage,  and  alleges  that  the  debt 
is  due  and  owing  to  him,  and  that  he 
is  ready  to  produce  the  note  or  obli- 

Sation  whicn  is  the  evidence  of  the 
ebt  the  mortgage  is  given  to  secure 
it  is  sufficient,  without  stating  that  the 
note  or  obligation  has  been  assigned 
to  him.     Comelifts  v.  Haieey,        27 

As  between  mortgagor  and  mortgagee, 
if  a  thing  appertains  to  the  real  estate, 
is  necessary  for  its  enjoyment,  and  is 
permanently  attached  to  the  freehold. 
It  is  a  fixture  resultinor  to  the  benefit 
of  the  mortgagee.  Crane  v.  Brig- 
ham,  ^ 

What  is  permanently  attached  to  the 
freehold  is  a  fixture  resoltiug  to  the 
benefit  of  the  mortgagee. 

As  to  the  permanency,  see  ib 

The  rule  in  New  York,  that  whera  pre- 
mises are  an  inadequate  security,  and 
the  mortgagor  is  insolvent,  a  receiv- 
er will  be  appointed,  has  not  been 
adopted  by  the  Court  of  Cbancery 
in  this  state.  Cortleyeu  v.  HathmKoy, 

Where,  upon  the  application  of  a  sub- 
sequent mortgagee,  a  receiver  is  ap- 
pointed, it  is  without  pr^udice  to 
any  prior  mortgagee  or  other  encom- 
braucer,  and  the  receiver  will  be  di- 
rected to  keep  down  the  interest 
upon  prior  encumbraooea.  ilb 

Mere  inadequacy  in  the  value  of  the 
mortgaged  premises,  and  ioaolTeoey 
of  the  mortgagor,  do  not  oonatitote 
saffident   ground  for   tfao   appcim 


INDEX. 


677 


ment  of  a  receiver.  If  baildings 
have  been  burnt  down,  or  have 
been  permitted  to  go  to  decayi  or 
WHSte  committed,  and  the  property 
has  depreciated  in  value  through  the 
fault  or  negligence  of  the  mortgagor 
or  tenant  in  possession;  or  where 
there  is  any  act  on  the  part  of  the 
mortgagor  or  such  tenant,  which 
shows  iraud  nn  his  part,  or  makes 
him  chargeable  with  bad  faith  in 
misappropriating  the  rents  aud  pro- 
fits for  other  purposes  than  that  of 
keeping  down  the  intei*eBi  on  the  en- 
cumbrances, in  such  cases  the  court 
may  properly  appoint  a  receiver,     ib 

The  power  should  be  exercised  with 
great  caution,  and  only  in  cases  where 
there  is  an  appareut  necessity  for  it. 

ib 

Although  a  mortgage  is  upon  its  face 
usurious,  by  being  so  drawn  as  to  se- 
cure seven  per  cent  interest,  it  is 
competent  to  show  that  it  was  so 
drawu  by  mistake,  aud  that  it  was 
the  intention  of  the  parties  to  secure 
six  per  cent.  only.  Orijin  v.  New  Jer- 
tey  Oil  Co.,  49 

A  mortgage  to  secure  future  advances 
i^  good  and  valid  to  the  extent  of  the 
amount  secured  thereby,  and  it  is  not 
necessary  that  the  purpose  should  ap- 
pear on  the  face  of  the  mortgage. 
Such  mortgages,  however,  are  objec- 
tionable, and  ought  not  to  be  encour- 
aged. They  are  sustained  by  the 
weight  of  authority,  ib 

A  judgment  subsequent  to  a  security 
given  to  secure  future  advances  has 
priority  over  all  advances  made  sub- 
sequent to  the  existence  of  such  judg- 
ment, lb 

In  a  bill  to  foreclose  a  mortgage,  the 
rights  of  all  encumbrancers  at  the 
commencement  of  the  suit  not  made 
parties  are  not  bound  or  affected  by 
the  decree. 

If  the  first  mortgagee  bring  a  bill  to 
foreclose  against  the  mortgagor,  and 
obtain  a  decree  without  makmg  sub- 
sequent encumbrancers  parties,  their 
rights  are  nut  foreclosed,  and  the  re- 
medies still  remain  against  a  purcha- 
ser claiming  under  the  decree.  Mc' 
Callv.  Yard,  58 

On  the  1st  of  May,  1819,  P.  F.  G  ,  for 
the  considemtiou  of  $1600,  conveyed 
tn  H.  W.,  her  heirs  and  assigns,  a  mill 
seat  with  all  its  privileges,  with  the 
privilege  of  overflowmg  adjacent 
lands  of  P.  F.  Q.,  for  the  consider- 
ation of  $180  a  year.  The  rights  of 
the  grantee  under  the  deed  became 

Vol,  in.  8  c 


▼ettod  in  C.  M.  W.  and  L.  G.  W.,  aa 

devisees  of  the  grantee.  On  the  3 1st 
of  December,  1822,  P.  F.  G.  leased 
to  0.  M.  W.  and  L.  G.  W.,  for  the 

term  of  fifty  years,  at  a  yearly  rent 
of  $132.50,  four  acres  of'^land,  adja- 
cent to  the  mill  seat  conveyed  by  the 
deed  of  1819,  aud  then  conveyed  all 
their  rights,  as  such  devisees  and 
grautees,  to  L.  W.  Afterwards  P.  F. 
G.  mortgaged  all  his  lands  tn  E.  M. 
Subsequently,  and  on  the  24th  of 
January,  1831,  P.  F.  G.  by  deed, 
after  reciting,  his  conveyance  to  H. 
W.  and  the  lease  to  C.  M.  W.  and 
L.  G.  W.,  and  that  all  the  rishts  un- 
der the  said  deed  and  lease  had  be- 
come vested  in  L.  W.,  and  thtit  P. 
F.  G.  and  L.  W.  were  desirous  that 
those  rights  which  had  become  thus 
vested  m  L.  W.  should  be  surren- 
dered, and  others  substituted,  and  the 
yearly  rents  surrendered  for  a  sum 
certain  iu  lieu  thereof,  did,  for  the 
consideration  of  $1200,  grant  aud  soil 
to  L.  W.  all  the  rights  and  privilegfs 
mentioned  in  the  lease  to  C.  M.  VV. 
aud  L,  G.  W.,  aud  all  the  water  rights 
and  privi1e<'es  which  P.  F.  G.  owned, 
and  the  right  tu  use  and  overflow  the 
same,  and  did  acknowledge  that  the 
said  sum  of  $1200  was  in  full  satis- 
faction of  all  yearly  rents  and  de- 
mands arisiug  under  the  lease  afore- 
said. Although  the  rights  of  L.  W. 
under  the  deed  of  1831,  were  substi- 
tuted for  those  under  the  deed  of 
1819,  and  the  same  right  of  overflow- 
in?  reaffirmed  aud  secured,  the  murt- 
Suge  to  B.  M.,  although  subject  to  tho 
eed  of  1819,  is  discharged  from  all 
lieu  to  which  it  was  so  subject  by 
the  deed  of  1831.  ib 

The  assisnment  of  a  bond  and  mort- 
gase,  duly  executed,  is  prima  facie 
evidence  that  the  consiaeratiou  waa 
paid.    Osborne  v.  Edwards^  80 

A  widow  entitled  to  dower  has  a  right 
to  her  bill  in  equity  to  redeem  a  mort* 
gage  which  is  an  encumbrance  upon 
her  rights.  She  is  entitled  to  dower 
in  an  equity  of  redemption.  Opdyke 
V.  BarOes,  133 

A  woman  marries  a  man  whose  estate 
is  encuml»ered  by  mortgage,  or  she 
joins  with  her  husband  in  the  execu- 
tion of  a  mortgaee;  in  either  case  ahe 
may  have  her  bill  to  redeem  aud  hsr 
dower  assigned  her.  ib 

But  she  cannot  file  a  bill  to  redeem  a 
mortgage,  and  call  the  mortgagees  to 
account  for  the  rents  and  profits  where 
the  mortgage  is  not  an  encambrauce 
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upon  her  dower  right,  w  when  the 
mortgage  was  execoted  daring  oo- 
▼eitore,  as  the  was  not  a  party  to  it. 

ib 

If  to  protect  his  posieasion,  the  tenant 
is  compelled  to  parchaae  in  oatstand- 
ing  mortgages  apon  the  property,  a 
court  of  equity  will  protect  hit  equi- 
table title,  and  his  possession  under  it, 
until  the  mortgage  money  is  repaid. 
Bates  \\  ConrotOf  137 

If  a  mortgagee  has  possession  under  his 
mortgage,  by  himself  or  tenant,  for 
more  than  twenty  years,  the  equity 
of  redemption  of  the  mortgagor  is 
barred  by  the  statute.  NixotC»  Dig. 
436.  (  12.  ib 

The  daughter  of  the  complainant  con- 
veyed to  the  defendant,  who  is  the 
son  of  the  complainant,  ninety-nine 
acres  of  land,  in  trust f  for  the  com- 
plainant, to  take  the  rents  during  her 
coverture,  and  so  as  the  same  should 
not  be  liable  to  the  debts  of  her  hus- 
band, nor  in  any  way  subject  to  his 
disposal,  direction,  or  control;  and  af- 
ter her  hu8band*s  death,  then  to  the 
s^ile  use  of  the  complainant,  her  heirs, 
&c.,  for  ever.  The  complainant,  upon 
the  defendant's  solicitation,  executed 
U)  him  a  mortgage  on  the  trust  pro- 
perty to  secure  $700,  a  debt  of  the 
husband.  Held,  that  the  mortgage 
was  void — first,  because  a  married 
woman  could  not  execute  a  deed, 
except  jointiy  with  her  husband ;  se- 
cond, because  such  a  mortgage,  under 
the  circumstances,  was  a  violation  of 
the  trust.  Perrine  v.  Perrine,       142 

After  the  death  of  the  husband,  and 
while  the  defendaut  held  the  legal 
title,  the  $700  mortgage  was  caucel- 
led,  and  the  complainant  executed  to 
the  defendant  another  mortgage  of 
$  1200.  Held,  that  in  case  of  a  mort- 
gage executed  under  such  circumstan- 
ces, a  court  of  equity  will  re<juire  the 
mortgagee  to  prove  the  cousideratiiui 
of  his  mortgage.  ib 

The  circumstances  stated  under  which  a 
court  of  equity  will  hold  a  mortgage, 
taken  by  the  trustee  from  his  cestui 
que  trust,  invalid.  ib 

Where  the  deed  of  a  vendor  is  not  re- 
corded, the  record  of  a  mortgage 
given  by  his  vendee  for  the  purchase 
money  will  not  be  notice  to  a  subse- 
quent purchaser.     Losey  v.  Simpson, 

246 

The  assignee  of  a  ekose  in  action  takes 
it  subject  to  the  same  equity  it  was 
subject  to  in  the  hands  of  the  original 
obligor  or  debtor;  and  the  assignment 


of  a  bond  and  mortgage  is  to  be  ra* 
{[arded  in  the  aame  liffht  es  the  a^ 
signment  of  a  mere  Aose  in  acHotu 
Bat  the  rale  extends  no  farther  than 
this— that  the  eqaities  to  which  the 
assignment  is  subject  are  the  eqaitSes 
residing  in  the  original  oblieor  or  debv 
or.  To  subject  him  to  the  latent  equi- 
ty of  a  third  person,  he  mast  have  no 
tice  of  it  at  the  time  of  the  assign- 
ment, ib 

W.  W.  was  indebted  to  J.  R.  in  the  snm 
of  $394  on  book  debt,  and  $606  for 
his  note,  lent  by  J.  R.  to  W.  W.  To 
secure  the  two  sums,  W.  W.  gave  his 
bond  and  mortgage  to  J.  R.  for  a 
thousand  dollars.  The  note  of  $606 
was  paid  by  W.  W.,  and  retained  by 
him  until  after  J.  R*s  death.  Between 
the  time  of  the  date  of  the  note  and 
the  death  of  J.  R.,  W.  W.  had  be- 
come his  debtor  to  an  amount  ex- 
ceeding the  $1000  and  interest,  after 
deducting  the  $606  note.  In  a  settle- 
ment between  the  executors  of  J.  B. 
and  W.  W.  a  balance  of  over  a  ihou- 
saud  dollars  was  found  due  from  W. 
W.,and  it  was  agreed  between  them 
that  the  mortgage  should  stand  as  a 
security  for  the  debt.  The  bona  jides 
of  the  transaction  was  not  questioned. 
Held,  that  the  mortage  was  a  valid 
security  for  the  whole.  Flanagan  v. 
WestcoU,  264 

Where,  subsequent  to  giving  the  mor^ 
gage,  and  alter  the  debt  is  due,  the 
mortgagor  confesses  a  judgment  to 
the  mortgagee  for  the  mortgage  debt, 
the  judgment  does  not  extinguish  or 
impair  the  mortgage  security.  ib 

S.  S.  gave  his  bond  and  mortgage  to  J. 
B.,  executor,  &c.,  to  secure  a  debt  of 
$1000,  due  from  W.  M.  to  said  J.  B., 
executor.  W.  M.,  some  years  after, 
paid  the  money,  and  took  an  assiga- 
meut  of  the  bond  and  mortgage. 
Held,  that  W.  M.  could  not  give  vi- 
tality to  the  bond  and  mortgage  by 
assigning  them  to  a  third  party,  and 
that  sucn  third  party  took  them  sub- 
ject to  the  equities  existing  beiweoi 
the  mortgagor  and  W.  M.  Dunn  v. 
Seymour,  278 

But  although  the  assignment  was  made 
to  W.  M.,  and  the  money  paid  by 
him,  it  is  competent  for  him  to  show 
that  he  was  acting  as  trustee  for  an- 
other, ib 

A  mortgagee  of  personal  property  may 
file  his  bill  in  a  court  of  equity  for  a 
decree  of  sale  of  the  chattel  to  pay 
the  debt;  or,  upon  a  reasonable  m>> 
tioe  to  the  mortgagor,  he  may  sell  the 
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chattel  without   any  prooeediog  in 
coart    Hall  v.  BeUowB,  333 

Where  the  property  is  in  the  poMession 
of  the  mortgagor,  the  conrt  will  pro- 
tect the  property  by  ei^oiaing  its 
■ale  nntil  after  decree  or  until  the 
mortgage  debt  is  satisfied.  ib 

If  A.  contracts  with  B.  (or  a  loan  of  mo- 
ney upon  a  usurious  consideration, 
aud  procures  C.  to  assign  to  B.  a  bond 
and  mortgage  as  collateral  security 
for  such  loan,  the  securities  are  usu> 
rious  in  the  hands  of  B.  Donnington 
▼.  Meeker,  362 

A  security-  that  is  valid  when  made  is 
not  void  by  a  subse<}uent  usurious 
c»ntracL  If  a  bond  is  legal  at  the 
time  it  is  made,  no  subsequent  event 
cau  make  it  usurious.  ib 

The  sale  by  one  person,  of  the  bond  of 
another,  bona  fide  made  at  any  rate 
of  discount,  however  exorbitant,  is 
not  illegal  ib 

On  the  21st  August,  1835,  H.  G.  and  0. 
8.  B.  mortgaged  to  J.  M.  N.  a  tract  of 
sixteen  acres,  to  secure  purchase  mo> 
ney.  On  the  19th  October,  1835,  H. 
G.  and  wife  conveyed  his  undivided 
half  of  the  sixteen  acres  to  the  said 
C.  S  B.  On  the  20th  Jul^,  1837,  C. 
8.  B.  purchased  a  tract  of  five  and  a 
half  acres  adjoining  the  sixteen  acre 
tract,  and,  to  secure  the  purchase  mo- 
ney, mortgaged  to  his  grantor,  J.  B. 
C,  the  sixteen  and  five  and  a  half 
acres,  except  a  strip  of  one  acre  on 
the  easterly  side  of  the  sixteen  acre 

.  tract.  On  the  5tb  April,  1838,  C.  8. 
B.  conveyed  one  eoual  undivided 
half  of  the  sixteen  and  five  and  a  half 
acres  to  A.  B.,  subject  to  the  mort- 
gages. On  the  28th  November,  1838, 
A.  B.  conveyed  one  half  of  his  inte- 
rest in  the  sixteen  and  five  and  a  half 
acres  (beiii^  oue   undivided    fourth 

1»arl)  to  E.  M.  On  the  9th  Decern- 
)er.  1838,  C.  S.  B..  by  another  deed, 
conveyed  to  E.  M.  the  remaining 
fourth  part  of  the  sixteen  and  five  and 
a  half  acres.  On  the  5th  of  Septem- 
ber, 1838,  C.  S.  B.  conveyed  to  J.  T. 
the  one  undivided  fourth  part  of  the 
sixteen  and  five  aud  a  half  acres.  On 
the  7th  of  September,  1838,  C.  S.  B. 
conveyed  the  remaining  fourth  part 
to  said  J.  T.  On  the  30th  June,  1840, 
J.  B.  C,  uuder  a  decree  of  this  court, 
sold  the  equity  of  redemption  of  J. 
T.  and  B.  M.  in  all  the  premises,  ex- 
cept the  one  acre  strip,  which  the  de- 
cree  did  not  cover.  The  said  H.  G. 
became  the  purchaser,  and  received 
■beriflfs  deed.    A.  8.  G.  holds,  by 


several  mesne  conveyances  under  H., 
the  equity  of  redemption  in  all  the 
premises  except  the  one  acre  strip, 
Horace  Galpin  holds,  under  J.  T.  and 
£.  M.,  the  equity  of  redemption  in 
an  equal  undivided  half  of  the  one 
acre  strip.    Oilbert  v.  Galpin,      445 

Held,  that  the  strip  of  land  is  first  liable 
to  contribute  to  the  payment  of  the 
J.  M.  N.  mortgage.  As  to  the  equi- 
ties between  the  mortgages  to  J.  B. 
C.  and  J.  M.  N  ,  if  it  is  necessary,  in 
order  to  secure  the  payment  of  the  J. 
C.  M.  mortgage,  that  the  strip  should 
be  first  sold,  J.  G.  M.  may  so  insist. 
But  if  the  property,  considered  com- 
mon by  both  mortgages,  is  sufiScient 
to  satisfy  both,  then  J.  B.  0.  cannot 
insist  upon  the  strips  being  first  sold. 
As  between  A.  8.  G.  and  Horace  Gal- 
pin, the  former  has  a  right  to  a  decree 
that  the  one  acre  strip  shall  be  sold 
first,  and  applied  to  pay  the  J.  M.  N. 
mortgage.  ib 

A  defendant  set  up  that  he  held  a  mort- 
gage on  the  premises.  It  appeared  in 
evidence  that  the  mortsage  had  been 
executed  to  the  defendant  as  an  in- 
demnity, and  had  been  assigned  to 
another  party,  who  produced  it  ou 
the  triaL  The  defenaant  insisted  he 
had  an  equitable  interest  in  the  mort- 
gage. Held,  that  such  a  claim  was 
not  consistent  with  the  pleadings,  and 
therefore  could  not  be  maintained. 

J.  0.,  the  mortgagee,  agrees  witli  G. 
H.,  the  mortgagor,  uiat  the  latter 
shall  convey  to  the  former  the  mort- 
gaged premises,  and  upon  his  doing 
BO,  the  bond  and  mortgage  shall  be 
cancelled.  G.  H.  conveys  to  J.  C, 
but  before  doing  so,  conveyed  the 
mortgaged  premises  to  a  third  per- 
son. 6.  H.  cannot  set  up  the  agree- 
ment as  a  valid  defence  in  a  suit 
brought  by  J.  0.  to  foreclose  liis 
mortgage.  Chandler  v.  Herriek,  497 

Everythiug  which  is  the  subject  of  a 
contract,  or  which  may  be  assigned, 
is  capable  of  being  mortgaged.  Ne- 
Ugh  V.  Miehenor,  539 

A.  and  B.  enter  into  a  written  contract, 
by  which  B.  binds  himself  to  convey 
certain  lands  to  A.  A.  may  mortgage 
bis  interest  in  the  land  under  thb 
contract. 

Query,  Is  the  record  of  such  a  mort- 
gage notice  to  a  bona  fide  purchaser 
of  the  landf 

MINOB. 
See  Pakimt  and  Gbilb. 
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Bee  Will. 
Sale. 
Bond. 
Plsadiro  AMD  Evidence. 


MUNICIPAL  CORPORATIONS. 

Notice  16  required  wherever  a  duty  is 
imposed  upon  an  individual,  and  a 
peualty  affixed  for  noncompliance, 
unless,  by  the  law,  it  is  expressly 
provided  that  no  notice  need  be 
given. 

Where  the  city  requires  an  individual  to 
grade,  pave,  &c.,  and  upon  his  non- 
compliance, the  act  authorizes  the 
city  to  do  the  work,  and  gives  the 
city  a  lien  upon  the  property  for  re- 
muneration— query t  whether  when 
the  individual  is  a  resident,  notice  in 
a  public  newspaper  is  sufficient. 
Brewster  v.  City  of  Newark^         114 

The  commii^sioners  appointed  under  the 
act  of  1854  {Pamphlet  Law  235)  were 
authorized  by  the  act  of  1855  {Pam- 
phlet Laws  276)  to  proceed  and  make 
the  assessments  anew.  The  assess- 
ments under  the  act  of  1854  were  an- 
nulled and  made  void  by  the  act  of 
1855,  and  the  commissioners  were 
directed  to  proceed  anew  to  dis- 
charge the  duties  imposed  upon  them 
by  the  several  acta.  It  was  not  re- 
quisite that  they  should  be  newly 
commissioned  for  the  purpose.  With- 
out legislative  authority  they  were 
fvncti  officio,  but  it  was  competent 
tor  the  legislature  to  clothe  them 
with  all  the  authority  they  could  de- 
rive from  a  new  appoiutment.  Miller 
V.  Craig,  175 

The  act  nut  requiring  the  commission- 
ers to  take  an  oath  faithfully  to  dis- 
charge their  duties,  it  was  not  neces- 
sary. If  it  was  requisite,  their  not 
having  taken  the  oath  is  no  ground  to 
warrant  this  court  to  interfere  by  in- 
junction. 

The  trustees  are  authorized,  in  addition 
to  the  amount  of  assessment  made  by 
the  commissioners,  to  raise  an  amount 
sufficient  to  cover  and  defniy  the  ex- 
penses incurred  in  discharging  the 
duties  impised  by  the  act. 

It  was  nut  necessary  that  the  inhabi- 
tants of  Upper  and  Lower  Rahway, 
Leesville,  and  their  vicinity,  should 
give  any  consent  before  the  trustees 
were  authorized  to  proceed  in  the 
discbarge  of  their  datiea.  ib 


hj  the  act  of  1854,  it  is  enacted,  "that 

it  shall  be  lawful  for  the  iohabitaolB 
of  Upper  and  Lower  Rahway,  Leea> 
ville,  and  their  vicinity,  tbeir  trustees, 
a^ent,  or  agents,  by  this  act  bereia 
after  appointed  at  anv  time  after  the 
passage  of  this  act,  whenever  it  ahall 
be  deemed  expedient  by  them  so  to 
do,  to  pull  down  and  remove  the  fol- 
lowing dams,  or  any  of  them,"  &jc 
The  expediency  was  to  be  judged  of 
by  the  trustees  appointed  by  the  act, 
and  not  by  the  inhabitanta  them- 
selves, t^ 

After  the  itihabitanU  have  acquieaced  b 
the  act  of  their  trustees,  it  is  too  late 
for  them  to  call  snch  acts  in  questwn 
in  a  court  of  equity.  ib 

The  legislature  have  the  power  to  pass 
an  act  directing  the  removal  of  mill 
dams,  on  the  ground  that  they  are 
detrimental  to  the  health  of  the  sur- 
rounding country,  U})on  providing  just 
compensation;  and  they  may  provide 
com[>eu8ation  by  assessment  upon 
property,  and  may  designate  the  ter- 
ritory or  laud  which  shall  be  assessed 
for  the  purpose.  ib 


NOMER. 


See  Corporation. 


NOTICE. 

See  Tenants. 

Municipal  Corporation. 

Deed. 

Practice. 

Notice  to  an  agent,  attorney,  or  counsel 
of  a  purchaser  is  constructive  notice 
to  the  principal:  and  the  same  rule 
applies,  if  they  are  concerued,  for 
both  vendor  and  purchaser  in  the 
same  transaction.    Losey  v.  Simpscn, 

246 

Possession  is  notice  only  of  the  legal  or 
equitable  interest  which  the  party  in 
possession  claims  in  the  land ;  and  the 
greatest  extent  to  which  the  doctrine 
of  notice  can  be  carried,  is  to  \*isit  the 
party  whom  it  is  sought  to  affect  by 
It  with  the  knowledge  of  every  fact 
and  circumstance  which  he  might 
have  learned  by  inquiry  of  the  party 
in  possession.  It  does  not  impose 
upon  him  the  doty  of  searching  the 
record  in  the  name  of  such  party,    ib 
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NUISANCE. 

A  court  of  equity  has  the  power  to  pre- 
vent the  erectioD  of,  and  to  abate  a 
Duiaaoce,  a  coatiimaoce  of  which  ma- 
terially injures  the  property  or  per- 
BOQ  of  another.     IVolcoU  v.  liielick, 

204 

It  is  not  every  nuisance,  as  de6oed  by 
Blackstone  (3  BL  Com.  213),  that  a 
court  of  equity  will  interfere  to  pre- 
vent or  abate.  But  **  where  the  in- 
jury is  irreparable,  as  where  loss  of 
health,  loss  of  trade,  destruction  of  the 
means  of  subsistence,  or  permanent 
ruin  to  property,  may  or  will  ensue 
from  the  wrongful  act  of  erection,  in 
every  such  case  courts  of  equity  will 
interfere  by  injunutiou  in  furtherance 
of  justice  and  the  violated  rights  of 
the  parly."  ib 

The  court  will  interpose  to  prevent  the 
prosecution  of  a  legal  trade,  where  it 
IS  carried  on  in  such  a  manner  as  to 
injure  an  adjoining  tenement,  or  to 
afiect  the  air  with  noisome  smelU, 
gases,  or  smoke,  injurious  to  health 
or  rendering  the  enjoyment  of  life 
within  a  neijjhboriug  dwelliiig  house 
uncomfiirtable.  But  in  such  case  the 
nuisance  must  be  either  in  actual  ex- 
istence, and  established  by  clear  and 
satisfactory  evidence,  or  the  prosecu- 
tion of  the  bti.siness  from  which  the 
nuisance  is  apprehended,  and  the  es- 
tabtisliment  of  which  the  court  is 
called  upon  to  prevent,  must  be  of  a 
character  as  necessarily  to  produce 
the  mischief  which  the  court  is  called 
upon  to  prevent.  ib 

It  must  be  a  very  strong  case,  marked 
by  som«  very  peculiar  features,  to 
justify  a  court  of  equity  to  interfere 
by  injunction,  and  prevent  the  erec- 
tion of  a  building  for  manufacturing 
purposes,  on  the  ground  of  its  being 
a  nuisance  to  an  adjoining  dwelling 
house.  ib 

The  court  will  sometimes  interfere  in 
cases  of  mere  apprehended  danger. 

ib 

If  the  nuisance  is  admitted,  or  if  the 
erection  contemplated  mu.nt,  from  its 
character,  necessarily  be  a  imiaance 
to  the  complainant,  and  his  legal 
remedy  is  not  adequate,  the  ooart 
will  enjoin  it.  ib 

This  court  will  not  interfere  to  prevent 
the  erection  of  a  building  in  a  city, 
in  which  it  is  contemplated  to  place 
a  steam  engine  and  machiaery  for 
manuiactariug  purposes.  i6 


OFFICE. 
See  UsuRT. 


PARENT  AND  CHILD. 

The  mother,  upon  the  death  of  the 
father,  is  entitled,  as  the  natural  guar- 
dian, to  the  earnings  of  her  children 
during  their  minority.  This  is  a 
general  principle,  but  may  be  ren- 
dered inapplicable  from  various  cir- 
cumstances. The  mother  may  eman- 
cipate her  child,  and  clothe  him  with 
express  or  implied  authority  to  re- 
ceive for  himself  the  wages  of  his 
own  skill  and  labor.  If  a  mother 
permits  her  child  to  leave  her  roof, 
and  provide  for  himself,  or  if  she  re- 
fuses to  furnish  him  with  the  nece^ 
saries  of  life,  so  as  to  compel  him  to 
seek  his  own  maintenance,  he  may 
contract  for  his  own  labor,  and  be  en- 
titled to  receive  the  earnings  of  his 
industry.  A  payment,  under  such 
circumstances,  to  the  child  would  be 
a  good  defence  against  any  claim 
afterwards  made  oy  the  mother. 
Campbell  v.  Campbell,  2 (J 8 

If  a  mother  permits  her  infant  child  to 
receive  his  own  wages,  and  invest 
them,  she  cannot,  after  such  nppn»- 
priation  with  her  consent,  claim  the 
benefit  of  such  investment.  She  can- 
not, after  such  child  has  arrived  of 
age,  call  upon  him  to  account  with, 
her  for  his  earnings  during  his  mi- 


nority 


ib 


Where  a  father  makes  an  agreement  in 
reference  to  his  infant  child,  from 
which  benefits  are  to  ac<;rue  to  th^ 
child  upon  his  performance  of  the 
agreement,  after  performance,  the 
child,  in  his  own  name,  may  file  his 
bill  to  enforce  the  agreement.  The 
party  for  whose  benefit  the  agree- 
ment is  to  be  perftirmed,  and  espe- 
cially if  any  valuable  portion  of  the 
consideration  has  been  rendered  by 
him,  has  the  legal  right  to  enforce  it. 
It  is  of  no  consequence  that  the  pro* 
mise  to  fulfil  it  was  not  made  directly 
to  the  person  who  is  entitled  to  re-i 
muneraiion.  It  is  enojjgh  if  it  waa 
made  by  some  one  who  had  authority* 
to  make  it  on  his  behalf.  Van  Dyn^ 
V.  Vreelandj  371 

The  fother  of  an  infant  child  made  aa 
agreement  with  an  nncJe  of  the  ith» 
fant,  at  the  uncle's  request,  to  tbi« 
effect,  that  the  ancle  should  tdce  th^ 
infant  and  adopt  him  as  hia  own  cbildd^ 
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and  that  ha  woold  treat  him  as  his 
own  son,  and  that  the  property  be 
should  have  shonld  be  given  to  the 
child,  BO  that  it  should  belong  to  him 
at  the  death  of  the  nncle  and  his  wife. 
The  uncle  took  the  child,  and  had 
him  baptized,  and  the  child  assumed 
his  surname,  and  lived  with  him 
twenty-five  years.  Held,  that  the 
child  mi»ht  maintain  his  bill  upon  the 
aiLjreemeat  after  such  performance,  ib 

A  parent  is  bound  to  provide  his  infant 
cUiUireu  with  necessaries;  and  if  he 
neglect  to  do  so,  a  third  person  may 
supply  them,  and  charge  the  parent 
with  the  amount.  But  such  third 
person  must  take  notice  of  what  is 
necessary  for  the  infant,  according  to 
his  situation  in  life ;  and  where  the 
infant  lives  with  his  parent,  and  is 
provided  for  by  him,  a  person  furnish- 
mg  necessaries  cannot  charge  the  pa- 
rent.    Tomkint  v.  Tomkins,  512 

^Vhere  the  infant  is  sub  poteHate  paren- 
tis there  must  be  a  clear  and  palpa- 
ble omission  of  duty,  in  that  respect, 
on  the  part  of  the  parent,  in  order  to 
authorize  any  person  to  act  for,  and 
charge  the  expense  to  the  parent. 


PARTITION. 

The  act  for  the  partition  of  lands  was 
not  intended  by  the  legislature  as  a 
mode  by  which  the  real  estate  of  the 
wife,  without  her  consent,  could  be 
converted  into  personalty,  and  placed 
at  the  disposal  of  the  husband.  The 
mile  object  of  the  act  is  to  provide  a 
mode  "  for  the  more  easy  partition  of 
lauds  held  by  coparceners,  joint  ten- 
ants, and  tenants  in  common,''  and  not 
to  prejudice  or  destroy,  by  its  opera- 
tion, the  legal  or  equitable  rights  of 
the  parties  interested  in  the  land. 
Osborne  v.  Edwards^  73 

Wbere,  under  the  act,  the  land  has  been 
sold  for  the  purposes  of  the  partition, 
a  payment  of  the  proceeds  of  the  land, 
the  property  of  the  wife,  to  the  hus- 
band is  a  good  payment;  but  if  the 
i'urisdictionof  this  court  is  invoked  in 
ler  behalf  before  such  payment,  it 
will  iuterl'ere,  and  protect  the  fund 
for  her  benefit  against  the  husband, 
his  assignee,  or  his  creditors.  ib 

In  ordering  a  petition,  this  court  will 
impose  equitable  terms.  Doughaday 
V.  Crowellf  201 

Where  an  executor,  by  the  will  of  his 
testator,  is  directed  to  make  partition 
uf  the  tettator's  real  estate,  and  by 


reason  of  the  peculiar  aitaation  and 

character  of  the  property  is  anabW 
to  do  BO,  and  files  his  bill  in  thi^ 
coart,  and  a  sale  ia  ordered,  and  a 
distribution  made  among  the  parties 
interested,  the  executor  is  entitled  to 
the  same  fees,  and  no  more,  as  a 
master  of  this  court  is  entitled  to  for 
the  performance  of  like  services. 
Diekerson  v.  CanJUld,  259 


PARTNER. 

Because  one  partner  filing  a  bill  may  be 
entitled,  as  of  course,  to  a  decree  for 
dissolution,  and  for  an  injuDCtion,  so 
far  as  to  prevent  the  other  partner 
from  carrying  on  business  in  the  part- 
nership name  and  on  the  credit  of 
the  partnership,  it  does  not  follow  of 
course  that  a  receiver  is  to  be  ap- 
pointed.     Wilson  V.  FUehier,  71 

There  must  be  some  breach  of  the  duty 
of  a  partner,  or  of  the  contract  of 
partnership,  to  induce  the  conrt  to 
appoint  a  receiver.  ib 

Wbere  the  answer  denies  the  partner- 
ship, the  court  will  not  interfere,  by 
injunction,  with  the  property  in  dis- 
pute, ib 

One  who  is  next  of  kin,  or  a  legatee, 
or  creditor,  cannot  file  a  bill  against 
the  surviving  partner  of  a  testator 
or  intestate  for  the  sole  purpose  of 
compelling  him  to  account  and  Bettle 
with  the  [)ersonal  representative  of 
the  deceased  partner  tlie  {>artnersbip 
accounts.  Harrison  v.  Righier,    389 

A  creditor  of  the  testator  or  intestate 
need  not  make  anybody  but  the  per- 
sonal representative  a  party  in  a  bill 
to  recover  his  debt;  but  if  there  are 
any  persons  who  have  possessed  the 
estate,  or  any  debtors  of  the  deceasetl 
in  collusion  with  the  representative, 
the  creditor  may  make  them  parties 
and  follow  the  assets,  and  demand  an 
account  against  them.  ^ 

In  suits  by  a  legatee  next  of  kin,  or 
creditor,  against  an  executor  or  ad- 
ministrator, a  debtor  of  the  deceased 
is  a  proper  party  where  a  special  case 
is  made  showing  that  there  is,  in  the 
particular  case,  a  propriety  in  depart- 
ing from  the  general  rule,  io  order  to 
afford  the  complainant  adequate  re- 
lief When  there  are  unsettled  ac- 
counts with  a  Burvivin^  pttrtoer  of 
the  deceased,  it  is  a  specbl  case,  aud 
an  exception  to  the  general  rule,  aud 
•uch  partner  is  a  proper  party,  in  ox^ 
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der  to  take  an  aoooant  of  the  person- 
al estate  entire.  ib 

A  bill  filed  by  a  legatee  or  next  of  kin 
against  an  administrator  of  an  intes- 
tate and  a  surviving  partner  of  an  in- 
testate,  praying  for  a  settlement  of 
the  partnership  accounts,  and  that 
the  surviving  partner  may  account 
to  the  complainant  for  the  rents  and 
profits  of  tne  real  estate  owned  by 
nim  and  his  deceased  partner,  is  mal* 
tifarious.  ib 

Each  party  decreed  to  par  bis  own 
costs,  each  being  in  de&ult.  ib 


PAROL  AGREEMENT. 

A  defendant  may  claim  the  benefit  of 
fraudSf  &«.,  notwithstanding  he  ad- 
mits, in  his  answer,  the  parol  agree- 
ment ;  but  if  he  does  not,  in  his  an- 
swer, claim  the  benefit  of  the  statute, 
he  waives  it.  Athmore  v.  Evan$t  151 

Possession  under  the  agreement,  aud 
port  payment  of  the  purchase  money 
while  in  possession,  take  the  case  out 
of  the  operation  of  the  statute.       ib. 

It  is  not  always  the  case  that,  on  account 
of  a  part  performance  by  one  party, 
the  court  will  feel  itself  authorized 
to  exercise  its  jurisdiction  in  compel- 
ling the  other  party  to  a  specific  per- 
formance of  a  parol  agreement.  Smith 
V.  McVeigh,  239 

A  decree  of  specific  performance  is  not 
a  matter  of^  right.  It  is  a  matter  of 
discretion  in  the  court,  soverued 
by  general  rules  and  principles.  As  a 
general  rule,  the  agreement  must  be 
biuding  on  both  parties;  and  where 
it  is  a  mere  parol  Hgreement,  which 
one  party  seeks  to  make  biuding,  and 
to  enforce  against  the  other  party,  on 
the  grouud  of  part  performance,  the 
performance  must  be  of  such  a  cha- 
racter HH  will  make  the  agreement 
reciprocal,  aud  the  right  to  have  it 
performed  mutual.  ib 

VViiere  a  party  relies  upon  a  parol 
agreement,  he  must  not  only  prove 
the  fact  of  an  ugreement,  but  he 
must  oHtablisb  its  terms  with  cer- 
tainty, ib 

Where  one  tenant  in  common  makes  a 
parol  agreement  with  another,  bis  co- 
tenant,  fur  the  purchase  of  his  inter- 
est, and  advances  money  in  part  pay- 
ment, although  the  former  cannot 
claim  a  specific  performance  of  the 
agreement,  a  court  of  eqnity,  in  a 
suit  fur    partition,  will  decree    the 


money  so  adTsnoed  a  lien  apoo  the 
land.  Campbell  v.  Campbell^  268 
Although  a  demurrer  admits  the  facts 
of  the  bill,  the  affreement  beinff  in 
parol,  the  complainant  is  entitlea  to 
the  benefit  of^  the  statute  of  frauds, 
unless  the  part  performanety  which 
is  set  up  to  avoid  its  operation,  is  of 
a  character  to  have  that  legal  effect. 
The  demurrer  admits  the  parol  agree- 
ment, aud  insists  that  it  is  not  such  a 
parol  agreement  as  will  avoid  the 
operatic u  of  the  statute,  aud  depri\*e 
the  defendant  of  the  benefit  of  it  as  a 
defence.   Van  Dyne  v.  Vreeland,  371 

A  defeudaut  miiy  answer  and  admit  the 
parol  agreement;  but  if,  at  the  same 
time,  he  insists  on  the  protection  of 
the  statute,  no  decree  can  be  made 
against  him  merely  on  the  ground  of 
the  admission  of  the  agreement.  A 
demurrer  is,  in  effect,  the  same  as  an 
answer  which  admits  the  parol  agree- 
ment, but  claims  the  benefit  of  the 
statute.  It  admits  the  agreement,  but 
denies  tde  right  of  the  complainant 
to  enforce  it.  i't 

But  if  the  bill  alleges  snch  a  part  per- 
formance as  will  take  the  agreem  -ut 
out  of  the  statute,  the  demurrer  is 
such  an  admission  of  the  part  per- 
formance as  will  preclude  the  defend- 
ant from  the  benefit  of  the  statute. 
The  bill  must  state  the  facts  which 
are  relied  upon  as  part  performance. 
When  the  facts  are  admitted  by  the 
demurrer,  the  court  must  determine 
whether  the  facts  relied  upon  do 
constitute  part  performriuce.  i  b 


PAROL  EVIDENCE. 
See  Pleading  and  Evidxnck. 


PART  PERFORMANCE. 
See  Parol  AaaxKMXMT. 

Part  payment  of  the  consideration  mo- 
ney IS   not  of  itself  sufficient,  under 
ordinary  circumstances,  to  take  a  case 
out  of  the  operation  of  the  statute  o 
frauds.  Campbell  v.  Campbell,      S68. 

The  act  which  is  relied  upon  to  esta- 
blish part  performance  must  be  clear 
and  definite,  and  referable  exclu- 
sively to  the  contract.  If  possession 
is  relied  upon,  it  most  be  shown  dis- 
tinctly to  be  a  possession  ander  the 
contract.  ib 
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PARTIES. 
See  PLCADma  and  Evidskox. 


PAYMENT, 

Actual  payment  of  the  purchase  money 
is,  in  general,  necessary  to  the  cha- 
racter of  a  bona  fide  purchaser  for  a 
valuable  consideration,  and  giving  a 
security,  or  executing  an  obligation 
for  payment,  will  not  be  sufficient. 
Lo$ey  V.  Simpson,  246 

Part  payment  of  the  consideration  mo- 
ney 18  not  of  itself  sufficient,  under 
ordinary  circumstances,  to  take  a  case 
out  of  the  operation  of  the  statute  of 
frauds.   Campbell  v.  Campbell,      2G8 

Gircnmslauces  under  which  payment  to 
a  minor  child  would  be  good  defence 
against  any  claim  afterwards  made 
by  the  parent.  ib 


PETITION. 
See  Practick  5,  6. 


PLEADING  AND  EVIDENCE. 

It  is  not  the  mere  denial  of  the  fact^ 
upon  which  the  equity  of  the  bill 
restM  that  amounts  to  such  a  denial 
of  the  equity  as  will  entitle  the  de- 
fendiiut  tu  have  an  injunction  dis- 
solved. The  facts  must  be  of  a  cha- 
racter to  entitle  the  denial  of  them  to 
at  least  as  much  credit  as  their  affirm- 


depositlon  may  be  read.  Bat  if  he 
was  a  necessary  party  to  ibe  suit, 
though  not  an  actaal  party  at  the  time 
of  the  taking  of  his  deposition,  and 
is  afterwards  made  a  party  because 
of  bis  interest,  his  deposition  cannot 
be  read.  Mulford  ▼.  Mineh,  16 

On  a  bill  for  the  foreclosure  and  sale  of 
mortgaged  premises,  the  bill  must 
show  that  the  debt  which  the  mort- 
gage is  given  to  secure  is  due  and 
owing  to  the  complainant. 

Technicality  of  pleading,  however,  is 
not  required,  and  if  the  complainant 
files  his  bill  as  the  assignee  of  the 
mortgage,  and  alleges  that  the  debt  i» 
due  aud  owing  to  him,  and  that  he  is 
ready  to  produce  the  note  or  obliga- 
tion which  is  the  evidence  of  the 
debt  the  mortgage  is  given  to  secure, 
it  is  sufficient,  without  stating  that 
the  note  or  obligation  has  been  a^ 
signed  to  him.    Cornelius  v.  Halsey, 

27 

Although  a  mortgage  is  upon  its  iace 
usurious,  by  being  so  drawn  as  to  se- 
cure seven  per  cent  interest,  it  is 
competent  to  show^  that  it  was  so 
drawn  by  mistake,  and  that  it  was 
the  intention  of  the  parties  to  secure 
six  per  cent.  only.  Griffin  v.  Seft  Jer- 
sey Oil  Company,  49 

Where  the  bill  shows,  upon  its  face, 
that  the  complainant  has  the  legal 
title,  and  a  complete  legal  defence  to 
an  action  of  ejectment,  this&iurt  will 
not  interfere  with  the  suit  at  law. 

The  bill  must  show  clearly  the  grounds 
of  equity,  and  they  must  not  be  left 
to  inference.  Philkower  v.  Todd,    (t\ 


to. 


If  a  fact  is  one  within  the  know- 
of  the     complainant,  and   of 


led»e 

which  the  defendant  has  knowledge 
only  from  hearsay,  and  the  equity  of 
the  bill  rests  upon  that  fact,  and  the 
defendant  denies  it  upon  his  know- 
ledge and  belief,  the  equity  is  not 
denied  in  the  sense  which  entitles  the 
defendant  to  have  the  injunction  dis- 
solved. 

The  complainants  affirm  that  a  certain 
pier  and  its  appurtenances  are  essen- 
tial to  the  enjoyment  of  their  canal. 
The  answer  affirms  they  are  useful, 
but  not  essential.  This  is  not  such  a 
denial  as  entitles  the  answer  to  out- 
weigh the  allegation  of  the  bill. 
Morris  Canal  and  Banking  Co.  v. 
Jersey  City^  14 

Wbea  a  witness  is  examined,  being  at 
the  time  indifferent,  and  afterwards, 
by  accident,  beoomes  interested,  his 


ation  by  the  complainant  is  entitled  i  A  bill  may  be  multifarious,  aud  yet  if 

the  parlies  do  not  demur  lo,  but  an- 
swer the  bill,  and  submit  the  case 
upon  the  pleadings  aud  proofs,  the 
court  will  overlook  the  defect,  pro> 
vided  a  decree  can  be  made  w^thoat 
causing  any  embarrassment  to  the 
parties  as  to  any  other  rights  they 
may  have,  or  to  the  parties  or  court 
in  executing  the  decree  that  the  com- 
plainants may  be  entitle<l  to  upon  the 
case  as  it  stands.  Hays  v.  Doane,  84 
The  bill  charges  that  assignees  sokl 
without  giving  any  information  what 
was  the  mterest  of  the  debtor  io  the 
property,  &c.  The  answer  affirms 
that  one  of  the  aasigni^es  did  give 
such  information.  The  answer  is  not 
satisfactory— it  should  have  stated 
what  the  information  given  was.  ih 
As  a  general  rule,  where  tiew  matter  is 
set  up  in  avoidance  of  the  comphuD- 
ant'i  eqaity,  the  court  will  requii*  it 
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to  be  pTDTed  before  diwolYiag  the  in- 
jaoctioD.  Brewgier  ▼.  City  of  HeW' 
ark,  114 

A  troat  of  peraonalty  may  be  created 
by  parol.  The  itatate  of  frauds, 
which  requires  all  declarations  aud 
coDfideoces  of  any  lands,  teoements, 
and  hereditaments  to  be  manifested 
and  proved  bv  some  writing  signed 
by  the  party  declaring  sach  trusts,  or 
by  last  will  in  writing,  does  not  ex- 
tend to  declarations  of  trusts  of  per- 
sonalty. Hooper  v.  Holmes,  122 

Where  there  is  no  substantial  variance 
between  the  trust  alleged  in  the  bill, 
aud  that  proved,  the  trust,  as  proved, 
will  be  established  and  enforced,     ib 

AlthuQgh  the  accounts  to  be  taken  in- 
volve on  account  of  the  property  of 
a  decedent,  and  of  her  debts,  if  it  ap- 
pears by  the  proofs  and  admisAious  of 
the  parties  that  all  the  property  came 
to  the  possession  of  the  defendant, 
that  the  debts,  have  been  puld,  and 
that  no  person  is  interested  in  the  en- 
tate  but  the  parties  to  the  suit,  it  is 
not  necessary  to  have  a  personal  re- 
presentative of  the  decedent  before 
the  court  as  a  party.  ib 

Where  a  plea  of  a  former  suit  pending 
is  pleaded,  the  complainant  msiy  take 
issue  upon  the  facts  of  the  plea,  or  a 
reference  to  a  master  to  ascertain  the 
fact  whether  both  suits  are  for  the 
same  matter.  If  he  does  neither,  then 
the  defendant  must  set  the  plea  down 
for  argument.  The  statute  requires 
this. 

When  the  plea  is  thus  set  down,  the  i 
only  question  for  the  court  to  deter- 
mine IS,  whether  the  plea  is  good  in  j 
point  of  form.   If  the  plea  is  decided  j 
good,  then  the  oomplamant  may  still  | 
reply,  if  he  desires,  or  he  may  take  a 
reference  to  a  master  to  ascertain  the 
fact  upon   which  the  plea  rests.    Mc- 
Ewen  V.  BroadKead,  129  j 

It  is  requisite  to  the  validity  of  a  plea  | 
of  another  suit  pending  that  it  should  ' 
appear  that  the  second  suit  is  for  the 
same  subject  matter  as  the  first;  but 
if  the  facts  stated  in  the  plea  plainly 
show  thia  to  be  so,  an  express  aver- 
ment to  that  effect  is  not  necessary. 

ib 

The  complainant  can  recover  only  upon 
the  case  made  by  his  bill.  The  a//e- 
gata  and  probata  must  correspond. 
Par§on»  v.  He$ion,  155 

A  defendant  may  claim  the  benefit  of 
the  statute  ot  frauds,  &o.,  not  with- 
ataiidiDg  he  admits^  in  his  answer,  the 


parol  agreement ;  bot  if  he  does  not, 
in  his  answer,  claim  the  benefit  of  the 
statute,  ha  waives  it.  Ashmore  ▼. 
JSeofw,  151 

Possession  under  the  agreement,  and 
part  payment  of  the  purchase  money 
while  in  possession,  take  the  case  ont 
of  the  operation  of  the  statute.        ib 

An  immaterial  variance  between  the 
agreement  alleged  in  the  bill,  and 
that  admitted  by  the  answer,  will  not 
prevent  a  decree  for  specific  perform- 
ance, ib 

Although  the  complainant  may  be  in 
laches,  if  satisfactorily  accounted  for, 
they  will  not  defeat  bis  right  to  a  de- 
cree, ib 

A  will  presented  under  circumstances 
from  which  the  presumption  arises 
that  it  was  cancelled  iu  a  manner 
which  the  statute  declares  effectuaL 
Smock  V.  8 mock f  156 

Wliere  a  complainant  claims  the  benefit 
of  a  statute,  his  bill  must  contain  uU 
the  averments  necessary  to  brins  his 
case  within  itA  beneficial  provisions. 
Eberhart  v.  Gilchrist  167 

To  coiifttitute  a  man  a  mere  agent  to  act 
in  selling  land  for  another,  his  author- 
ity need  not  be  in  writing. 

What  acts  amount  to  acquiescence. 
They  must  be  such  as  to  prejudice 
the  party  who  claims  the  benefit  of 
them.    Doughaday  v.  Crowell,     201 

Where  a  party  relies  upon  a  parol  agree- 
ment, he  must  not  only  prove  the  fact 
of  an  agreement,  but  he  must  esta- 
blinh  \X»  terms  with  certainty.  Smith 
V.  Mc  Veigh,  239 

Where  an  answer  has  been  filed,  and  on 
a  n)(iti4)n  to  dissolve  an  injunction  the 
defendant  relies  upon  anything  ex 
cept  the  want  of  equity  in  the  bill 
and  upon  his  answer,  he  must  s|>ecify, 
in  his  notice,  the  grounds  upon  which 
he  rests  for  a  dissolution.  The  pro- 
priety of  the  rule  is  obvious.  On  a 
motion  to  dissolve  for  want  of  equity, 
or  upon  the  answer,  afiidavita  cannot 
be  read  in  opposition  to  the  motion. 
Where  the  motion  is  based  upon 
other  grounds  they  may.  Browi^  v. 
Winans,  267 

A  person  who  is  not  a  party  to  a  suit 
may,  after  decree,  file  a  bill  to  be  re- 
lieved against  the  effects  of  such  de- 
cree; as  if  there  is  a  decree  in  favor  of 
mortgage  aud  judgment  creditors,  a 
creditor  of  the  mortgagor  and  judg- 
ment debtor,  if  be  can  show  that  the 
mortgage  and  judgment  are  kept  on 
foot  lor  the  benefit  of  the  mortgagor^ 
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and  to  defett  his  creditort,  may  file 
his  bill  to  be  relieved  against  such 
decree.    Robinson  v.  Davis^  302 

Where  the  oomplaiuaiita  have  taken  the 
necessary  steps  to  expedite  their 
cause,  and  procure  the  answer  of  all 
the  defendants,  an  injunction  will  not 
be  dissolved  until  the  defendant  upon 
whom  the  gravamen  of  the  charge  ii) 
made  has  answered,  and  if  all  the  de- 
fendants are  implicated  in  the  charge, 
not  until  all  have  answered.  ib 

A  complainant  may  properly  make 
every  one  a  party  who  is  a  participa- 
tor in  the  fraud :  he  has  a  right  to  do 
this  lor  the  purpose  of  discovery ;  and 
the  general  rule  is,  that  he  has  a  ri^bt 
to  hold  his  injunction  until  he  obtains 
that  discovery.  ib 

No  person  can  apply  to  open  a  sale  un- 
der a  decree  of  foreclosure,  unless  he 
is  a  party  to  the  suit,  or  has  some  in- 
terest in  the  mortgaged  premises;  and 
•Qch  interest  must  appear  on  the  face 
of  its  petition.  He  cannot  set  up,  at 
the  betriog,  an  interest  in  the  pre- 
mises, other  than  that  which  appears 
in  the  petition.    Day  v.  Lyon,       331 

Although  a  demurrer  admits  the  facts 
of  the  bill,  the  agreement  being  in 
parol,  the  complainant  is  entitled  to 
the  benefit  of  the  statute  of  frauds, 
nnlesa  the  part  oerformanee,  which 
18  set  ap  to  avoid  its  operation,  is  of 
a  character  to  have  that  legal  effect. 
The  demurrer  admits  the  parol  agree- 
ment, and  insists  that  it  is  not  such  a 
parol  agreement  as  will  avoid  the 
operation  of  the  statute,  and  deprive 
the  defendant  of  the  benefit  of  it  as 
a  defence.      Van  Dyne  v.  Vreeland, 

371 

A  defendant  may  answer  and  admit  the 
parol  agreement;  but  if.  at  the  same 
time,  he  iiisiitts  ou  the  protection  of 
the  statute,  no  decree  can  be  made 
against  hi  in  merely  ou  the  ground  of 
the  admittNion  of  the  ngreeineiit.  A 
demurrer  is.  in  effect,  the  snme  as  an 
answer  which  admits  the  p«rol  agree- 
ment, but  claims  the  benefit  of  the 
statute.  It  admits  the  agreement,  but 
denies  the  right  of  the  complainant 
to  enforce  it.  ib 

But  if  the  bill  alleges  such  a  part  per- 
formance as  will  take  the  agreement 
out  ol  the  statute,  the  demurrer  is 
•ach  an  admission  of  the  part  per- 
furmance  as  will  preclude  the  de- 
fendant from  the  benefit  of  the  sta- 
tute.    Thn  bill  must  state  the  facts 

.  which  aro  relied  upon  as  part  per- 
formaoco.  When  the  facts  are  admit* 


ted  by  the  demurrer,  the  omirt  must 
determine  whether  the  facts  relied 
upon  do  coDititQte  part  perfurmanoe. 

ib 

Where  a  father  makes  an  anreement 
in  reference  to  his  infant  child,  from 
which  benefits  are  to  accrue  to  the 
child  upon  his  performance  of  the 
agreement,  after  performance,  the 
child,  in  his  own  name,  may  file  his 
bill  to  enforce  the  agreement.  The 
party  for  whose  benefit  the  agree- 
ment is  to  be  performed,  and  especi- 
ally if  any  valuable  portion  of  the  coa- 
sideration  has  been  rendered  by  him, 
has  the  legal  right  to  enforce  it.  tt  is 
of  no  consequence  that  the  promise  to 
fulfil  it  was  not  made  directly  to  the 
person  who  is  entitled  to  rema aera- 
tion. It  is  enough  if  it  was  made  by 
some  one  who  had  authority  to  make 
it  on  his  behalf.  ib 

The  father  of  an  infant  child  made  aa 
agreement  with  aa  nncle  of  the  in* 
fant,  at  the  uncle's  request,  to  this 
effect,  that  the  uncle  should  take  the 
infant  and  adopt  him  as  his  own  child, 
and  that  he  would  treat  him  aa  his  owa 
son,  and  that  the  property  he  shoald 
have  shoald  be  given  to  the  child,  so 
that  it  should  belong  to  him  at  the 
death  of  the  onde  and  his  wife.  The 
oncle  took  the  child,  and  had  him  bap- 
tized, and  the  child  assumed  his  nr^ 
name,  and  lived  with  him  tweoty-five 
years.  Held  that  the  child  might  nuio- 
tain  his  bill  opon  the  agreement  aAer 
such  performance.  ib 

As  to  parties  who  are  necessary.  Hus- 
band and  wife  gave  a  bond  and  mort- 
gage on  the  property  of  the  wife  to 
secure  the  bond.  The  husband  died. 
On  a  bill  to  foreclose  the  mortgage, 
neither  the  heirs  at  law  nor  the  per- 
sonal representative  of  the  hti»band 
are  neee»$ary  parties.  Savings  Asso- 
ciation V.  Vandevere,  382 

One  wlio  is  next  of  kin,  or  legatee,  or 
creditor,  cannot  file  a  bill  against  the 
surviviuj;  partner  of  a  testator,  or  in- 
testate, for  the  sole  purp<ise  of  com- 
pelling him  to  account  and  settle  with 
the  personal  representative  of  the  de- 
ceased partner  the  partnership  ac- 
counts.    Harrison  v.  RigkUr,      389 

A  creditor  of  the  testator,  or  intestate, 
need  not  make  anybody  but  the  per- 
sonal representative  a  party  in  a  bill 
to  recover  his  debt;  but  if  there  are 
any  persons  who  haye  poasesssd  the 
estate,  or  any  debtors  of  the  deoeaaed 
in  oollanon  with  the  repreaeDtatiye, 
the  oreditor  nay  make  taern  partiet» 
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and  fiiDow  the  Mwt8,«iid  demmd  an 
accoant  agaiost  tbem.  t^ 

In  saiu  by  a  legatee  next  of  kio,  or 
creditor,  agaiaat  an  executor  or  ad- 
ministrator, a  debtor  of  the  deceased 
is  a  proper  parly  where  a  special  case 
is  made  showing  that  there  is,  in  the 
particular  case,  a  propriety  in  depart- 
ing from  the  geoeral  rule  in  order  to 
anord  the  complainant  adequate  re- 
lief. When  there  are  uusettlod  ac- 
counts with  a  Burvivio^  partner  of 
the  deceased,  it  is  a  special  case,  and 
an  exception  to  the  general  rule,  and 
such  partner  is  a  proper  party,  in  or^ 
der  to  take  an  account  of  the  personal 
estate  entire.  n, 

A  bill  filed  by  a  legatee  or  next  of  kin 
aguiust  an  administrator  of  an  intes- 
tate and  a  surviving  partner  of  an  in- 
testate, praying  for  a  settlement  of 
the  partnership  accounte,  and  that 
the  surviving  partner  may  account  to 
the  complainant  for  the  rents  and  pro- 
fits of  real  estate  owned  by  him  and 
his  deceased  partner,  is  multifarious. 

Where  the  purchase  money  for  real  es- 
tate is  paid  by  a  parent,  and  a  son  pro- 
cures  the  deed  to  be  made  to  him, 
without  the  knowledge  or  consent  of 
the  parent,  the  son  cannot  set  up  title 
to  the  land,  as  an  advancement  to  him 
on  the  part  of  the  parent.  Peer  v. 
Peer,  433 

But  if  such  deed  was  made  to  the  sou 
with  the  consent  of  the  parent,  the 
presumption  that  it  was  intended  as 
an  advancement  may  be  rebutted  by 
panil  evidence,  by  declaration  of  the 
parlies  and  by  circumstances  contem- 
poraneous with  the  transaction  itself 

The  same  kind  of  evidence  which  is 
deemed  sufficient  to  raise  the  pre- 
sumption of  an  advancement,  is  ad- 
missible to  overcome  it.  The  circum- 
stances relied  upon  should  be  conviu- 
ciug,  and  of  a  character  to  leave  no 
reasonable  doubt  as  to  the  intention 
of  tile  party.  j^ 

The  uninterrupted  possession  of  the  pa- 
rent claiming  title  adversely  to  the 
deed  will  rebut  the  presumption  of 
advancement.  ,-^ 

A  resulting  trust,  which  is  established 
by  parol  evidence,  may  be  destroyed 
by  evidence  of  a  like  nature  An  ex- 
press trust,  created  by  writing,  can- 
not be  destroyed  01^  defeated  by  pa- 
rol. "^  *^^ 

Where  A.  executes  to  B.  a  declaration 
of  trust,  declaring  that  a  certain  mort- 


ESe  has  been  BMigned  to  him  ibr  the 
nefit  of  B.,  and  that  be  holds  the 
mortffage  in  trust  for  B.,  it  is  compe- 
tent for  0.  to  show  that  the  money 
paid  for  the  assignment  was  bis  mo- 
ney, and  thus  impeach  the  declara- 
tion of  trust. 
Where  a  witness  has  been  re-examined 
without  an  order  of  the  court  for  that 
purpose,  the  court  will  reject  the  se- 
cond examination.  Hanson  v.  First 
Presbyterian  Church  of  South  Tren- 
ton, 44  J 

Individuals  entitled  to  the  fund,  and  in- 
terested  in  taking  theacccounts  which 
constitute  it,  are  necessary  parties  to 
the  suit.     Keeler  v.  Keeler,  453 

A  decree  should  be  conclusive  upon  all 
persons  interested,  and  all  such  per- 
sons should  be  parties. 

The  party  who  asks  the  aid  of  the  court 
must  show  some  special  ground  of 
equity.  The  mere  fact  of  an  individu- 
al 8  encroaching  upon  the  street  by  a 
building,  does  not  confer  upon  every 
one  owning  a  house  upon  the  street 
a  right  to  invoke  the  jurisdiction  of 
a  court  of  equity  to  prevent  the  eu- 
croachment.     BechUl  v.  Carslake, 

500 


POSSESSION. 
See  Notice. 

POWER  OF  APPOINTMENT. 
See  Will. 


PRACTICE. 


Where  an  administrator  sells  lands  of 
his  intestate  under  an  order  of  the 
Orphans  Court,  and  himself  becomes 
the  purchaser,  and  pays  money  on  ac- 
count of  the  purchase,  and  makes  im- 
provement on  the  land,  if  afterwards 
an  ejectment  is  brought  by  the  heirs 
at  law  of  the  intestate,  the  adminis- 
trator may,  under  some  circumstan- 
ces, maintain  his  bill  and  enjoin  the 
proceedings  at  law,  and  have  the 
equities  of  the  parties  settled  in  this 
court.    Mulford^.Minch,  16 

But  if  the  administrator  becomes  the 
purchaser  at  his  own  sale,  under  any 
circumstances  which  imply  moral  tur- 
pitude, a  court  of  equitv  will  not  aid 
him.  Relief  is  granted  only  on  the 
ground,  that  the  administrator,  in  pur- 
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chasing,  acted  in  good  finth  and  for  the 
benefit  of  hit  trnst  ib 

Tile  ooart  will  open  a  decree  obtained 
by  surprise,  but  not  where  a  party 
has  had  notice  of  the  suit  and  has  had 
an  opportunity  of  making  his  defence) 
and  has  neglected  doing  so.  Miller  v. 
Hild,  25 

Where  the  equity  is  denied,  the  gene- 
ral rule  is,  that  the  injunction  should 
be  dissolved.     Matterion  v.  Barney, 

26 

The  complainant  obtained  a  decree  for 
the  sale  of  mortgaged  premises,  ma- 
king the  defendants  parties,  who  held 
a  subsequent  mortgage.  The  defend- 
ants filed  a  bill,  and  obtained  a  de- 
cree upon  their  mortgage,  without 
making  the  complainant  a  party.  A 
question  arose,  as  to  whether  certain  | 
proi>erty  was  Jixtvree  to  the  mort- 
gaged premises.  The  defendants  ad- 
vertised the  property  for  sale  nnder 
their  decree.  The  complainant  filed 
a  petition  in  this  suit,  praying  that  the 
defendants  might  be  enjoined  from 
selling  and  removing  the  property  in 
dispute.  Held^  that  it  was  not  neces- 
sary to  file  a  hillt  but  that  the  reme- 
dy was  by  petition.  Crane  v.  Brig- 
ham,  29 

Where  a  petition  is  presented,  and  an 
adverse  party  has  t  right  to  be 
heard  in  opposition,  the  usual  pro- 
ceeding is  to  take  a  rule,  or  order, 
fixing  a  day  fur  the  bearing.  Copies 
uf  the  petition  and  order  are  served 
on  the  opposite  party,  and  the  parties 
are  heard  upon  affidavits.  The  peti- 
tion itself  is  no  evidence  of  the  facts 
stated  in  it.  They  must  all  be  proved 
aliunde.  No  answer  to  the  petition  is 
required.  ib 

Where  A.  makes  a  lease  of  premises  to 
B.  for  a  term  of  years,  and  afterwards 
leases  the  same  premises  to  C,  and 
puts  liim  in  possession,  B.  cannot 
maintain  a  bill  in  this  court  against 
A.  and  C.  for  a  specific  performance, 
and  compel  them  to  deliver  him  pos- 
session of  the  leased  premises.  Mead 
V.  Camfield,  38 

A  court  of  equity  will  frequently  de- 
cree possession  of  real  estate  as  aux- 
iliary relief,  but  will  not  entertain  a 
bill  whose  sole  object  it  is  to  recover 
possession.  ib 

The  rule  in  New  Yorhy  that  where  pre- 
mises are  an  inadequate  security,  and 
the  mortgagor  is  Insolvent,  a  receiver 
wUI  be  appointed,  has  not  been 
adopted  by  the  Conrt  of  Chancery  in 
this  state.  CorUeyeur,  Hathaway ,  39 


Where  a  aaft  at  Itw  bM  been  dti 
tinned  by  a  plaintiif  volniitirily,  or 
tbroagh  the  Degligvnee  or  defiulc,  m 
anpr  way,  of  the  plaintiff,  and  a  new 
8uit  is  brought  for  the  same  canse  of 
action,  or  where  a  seooud  aatt  it 
brought  to  try  the  tame  qnestioB 
over  again,  as  in  ejectment  an  its  to 
try  the  same  title,  a  ooort  <rf'law  will 
order  the  second  tnit  to  be  stayed 
nntil  the  costs  of  the  first  snit  are 
paid.  A  coart  of  equity  adopts  and 
acts  upon  the  tame  principle.  Seart 
▼.  Jaekion,  45 

Where  the  canse  of  the  abatement  of  a 
tnit  is  an  act  of  Gbd,  and  not  an  act 
within  the  control  of  the  party,  the 
reaton  for  the  rale  stated  does  not 
apply.  ih 

A  court  will  not  stay  the  proceedings 
in  a  second  snit  until  the  coats  of  the 
first  suit  have  been  paid,  anieas  in  the 
first  suit  the  party  was  legally  liable 
for  the  costs.  ib 

Where  a  suit  abates  by  the  death  of  a 
party  no  costs  will  be  awarded.  An 
exception  has  been  made  to  the  gene- 
tnl  rule  in  cases  where  ike  eoeU  art 
payable  out  of  a  parHenlar  fund,  or 
are  connected  with  a  duty  towards  tk4 
party  claiming  costs,  ib 

An  answer  to  a  bill  nnder  the  statnte 
relative  to  divorces  mast  not  bo 
sworn  to.  Under  the  second  section 
(vf  the  act,  if  sworn  to,  the  defendant 
is  not  entitled  to  the  benefit  of  it,  as 
in  other  causes  in  equity.  Anthony  v. 
Anthony,  70 

If  the  answer  is  sworn  to,  it  may  be 
used  as  an  affidavit  on  a  motioo  fiir 
alimony  pendente  lite*  ih 

In  an  action  at  law  on  a  specialty,  it  is 
not  competent  for  the  fief'eudant  to 
avoid  it  by  pleading  tliiit  it  was  ob- 
tained by  fraudulent  miarepreaenta- 
tions  made  by  the  plaintiff 

Where  an  action  at  law  is  oommenoed 
on  a  bond  against  which  ancb  defence 
is  set  np,  and  on  a  bill  filed  in  this 
court,  and  an  injunction  granted  to 
stay  the  suit  at  law,  the  answer  de- 
nies the  equity  of  the  bill;  each  a 
case,  generally,  would  form  an  ex- 
ception to  the  rule-— that  upon  a  de- 
nial of  the  equity  the  defendant  is 
entitled  to  a  dissolution  of  the  in* 
Sanction.  Leigh  y.  Clarkf  110 

J.  R.  L.  and  D.  L.  save  their  bond  to 
B.  A.,  conditioned  to  pay  6.  A.  |600, 
on  the  first  day  of  April  then  next. 
B.  A.  having  alleged  that  the  wat 
pregnant  by  J.  R.  !•.,  the  aakl  bond 
was  given  in  full  tatiifiKitifin  thereot 
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▲i  aetiMi  at  kvr  wai  brov^lit  on  the 
boudi  ami  a  plaa  was  pat  lu  that  the 
bcMid  waa  obtaiaed  by  the  frauduleDt 
misrepreaeDtatioDs  of  B.  A.  that  she 
wan  with  child  by  the  said  J*  ft.  L. 
J.  R.  L.  filed  his  bill  in  this  court, 
and  an  ii^uiictiun  was  granted  eigoiu- 
ing  the  suit  at  law.  £.  A.  aiisweretl 
the  bill,  and  denied  the  fraud  and 
misrepresentation.  The  court  refused 
to  make  the  case  an  exception  to  the 
rule,  that  upon  a  denial  of  the  equity 
the  injunction  should  be  diuolved^  be- 
cause the  bill  itself  would  not  bear 
acrutiny  in/0rocoa«£ieii/ue"itdid  nut 
deny  that  the  complaiuaiit  had  sexual 
intercourse  with  the  defendant,  B.  A. 

ib 

The  appoiiitmeDt  of  receivers  is  not  a 
matter  of  course  following  upon  a  de« 
cree  of  the  court  declaring  the  corpo- 
ration insolvent.  It  ia  a  matter  rent- 
ing in  the  discretion  of  the  Chancel- 
l(ir.  But  as  a  general  rule,  where 
there  is  a  decree  of  insolvency,  re- 
CMsivers  will  be  appointed  Nichols  v. 
Perry  Patent  Arm  Company ^         1*26 

Where  a  plea  of  a  Ibruier  suit  pending 
is  pleaded,  the  complainant  may  take 
issue  upon  the  facts  of  the  plea,  or  a 
reference  to  a  master  to  ascertain  the 
iiict  whether  both  suits  are  tor  the 
same  matter.  If  he  does  neither,  then 
the  defendant  must  set  the  plea  down 
for  argument.  The  statute  requires  this. 

When  the  plea  is  thus  set  down,  the 
only  queatiou  fitr  the  court  to  deter- 
mine IS,  whether  the  plea  is  gocxi  in 
point  of  form.  If  the  plea  is  decided 
good,  then  the  complamant  may  still 
reply,  if  he  desires,  or  he  may  take  a 
reference  to  a  master  to  ascertain  the 
fact  upon  which  the  plea  rests.  Me- 
Ewen  v.  Broadheadf  129 

Alter  the  defendant  has  answered  the 
bill,  and  depositions  have  been  taken, 
aud  the  cause  brought  to  a  final  hear- 
ing upon  its  merits  without  objection, 
it  IS  too  late  for  the  defendant  to  raise 
the  objection,  that  the  cause  ought 
not  to  have  been  removed  from  a 
court  of  law  iutu  this  court,  where 
this  court  has  juritidiction  by  the  par- 
ties and  the  subject  matter  of  the 
controversy.  Bates  v.  Conrou),       137 

The  daughter  of  the  complainant  con- 
veyed to  the  defendant,  who  is  the 
mm  of  the  complainant,  ninety-nine 
acres  of  land,  in  trustf  for  the  com- 
plainant to  take  the  rents  during  her 
coverture,  and  so  as  the  same  should 
out  be  liable  to  the  debts  of  her  hus- 
band, nor  in  any  way  aut^t  to  his 
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^mpaatH,  diraetioQ,  or  oootiol;  and  af- 
ter her  husband's  death,  then  to  the 
sole  ose  of  the  complaiaan*,  her  heirs, 
&c,  for  ever.  The  com(>lainant,  upon 
the  defendant's  solicitation,  executed 
to  him  a  mortgage  on  the  trust  pro- 

Eerty  to  secure  1700,  a  debt  of  the 
usband. 

After  the  death  of  the  husband,  aud 
while  the  defendant  held  the  legal 
title,  the  $700  mortgage  was  caucel- 
led,  and  the  complaiuaut  executed  to 
the  defendant  auother  mortgage  of 
$1200.  Held^  that  in  case  of  a  mort- 
gage executed  under  such  circumstan- 
ces, a  court  of  equity  will  require  the 
mortgagee  to  prove  the  cousideratiim 
of  his  mortgage.  Perrine  v.  Perrine^ 

142 

The  circumstances  stated  under  which  a 
conrt  of  equity  will  hold  a  mortgage, 
taken  by  the  trustee  from  his  cestui 
que  trustj  invadid.  ib 

A  defendant  may  claim  the  benefit  of 
the  statute  of  frauds^  &c.,  notwith- 
standing he  admits,  iu  his  answer,  the 
parol  agreement ;  but  if  he  does  not, 
m  his  answer,  claim  the  benefit  uf 
the  statute,  he  waives  it.  Ashmore  v. 
Evans  f  l.)l 

Possession  under  the  agreement,  and 
part  payment  of  the  purchase  money 
while  in  possession,  take  the  case  out 
of  the  operation  of  the  statute.        ib 

An  immaterial  variance  between  the 
agreement  alleged  in  the  bill,  and 
that  admitted  by  the  anawi^r,  will  not 
prevent  a  decree  for  specific  perform- 
ance, tb 

Although  the  complainant  may  be  iu 
lacheSt  if  satisfactorily  accounted  for, 
they  will  not  defeat  his  right  to  a  de- 
cree, ib 

The  complainant  can  recover  only  upon 
the  case  made  by  his  bill.  The  alle- 
gata aud  probata  must  correspond. 
Parsons  v.  Heston^  J  55 

The  conrt  will  not  interfere,  on  account 
of  mere  inadequacy  of  price,  with  a 
sale  under  a  decree,  unlesH  the  price 
is  so  grossly  inadequate  that,  fn)m 
such  inadequacy,  the  court  can  inter 
fraud.  But  where,  in  addition  to  the 
inadequacy  of  price,  there  has  been 
some  mistake  or  accident  which  has 
caused  the  property  to  be  sacrificed, 
then  the  court  will  srimetimes  iuter- 
fere.  Eberhart  v.  OiUhrist,  167 

But  the  same  grounds  upou  which  the 
court  may  properly  interfere  with  its 
own  process,  will  frequently  not 
justify  its  interference  with  the  pro- 
oesB  of  other  conrtSi  ik 
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Inad«qo«7  of  prioe,  eoapled  with  the 
coDtideratioD  that  the  judgment  be- 
ing in  attachment  against  a  nonresi- 
dent debtor,  who  was  not  aware  of 
tbe  judgment  against  him  antil  the 
•ale  had  actually  taken  place,  and 
that  he  has  a  good  defence  against  tbe 
judgment,  are  not  enough  to  justify 
the  interference  of  a  court  of  equity. 

ib 

Where  a  complainant  claims  the  benefit 
of  a  statute,  his  bill  must  contain  all 
the  averments  necessary  to  brin^  his 
case  within  its  beneficial   provisions. 

ib 

In  ordering  a  partition,  this  court  will 
impose  equitable  terms.  Dougkaday 
V.  Crowell,  201 

The  general  rule  is,  that  a  trustee  can- 
nut  bring  his  suit  in  his  own  name, 
hut  that  the  party  having  the  bene- 
ficial interest  most  be  associated  with 
him.  Dunn  v.  Seymour,  220 

The  complainant  filed  his  bill,  and  ob- 
tained an  injunction  to  stay  a  suit  at 
law  against  him,  as  the  drawer  of  a 
pmmiiisory  note,  upun  the  ground 
that  it  was  oblained  from  lum  by 
fraud,  and  that  it  had  been  paid  be- 
fore it  came  to  the  bauds  of  the  de- 
fendant, who  received  it  after  matu- 
rity. Upon  the  coming  in  of  the  an- 
swer denying  the  fraud,  the  injunc- 
tion was  dissolved.  The  complainant 
Sroceeded,  and  brought  the  cause  to 
nal  hearing.  Held,  that  as  the  fraud 
was  not  proved,  the  court  would  not 
iiold  the  case  for  decision  upon  the 
other  question — whether  the  note 
was  paid  off  before  it  came  to  the 
hands  of  the  holder,  although  if  such 
payment  was  made,  the  complainant 
was  not  liable  to  pay  the  note.  LiUie 
V.  Cooper,  224 

Although  the  equity  of  the  bill  is  not 
answered,  if  the  continuation  of  the 
iujunction  is  a  material  injury  to  the 
defendant,  and  its  dissolution  is  no 
present  injury  to  the  complainant,  or 
cauuot  prejudice  his  rights,  the  court 
may,  in  its  discretion,  dissolve  the  in- 
junction. Bechiel  V.  Cartlake,  244 
A  purchaser  is  not  bound  to  take  notice 
of  the  record  of  a  deed  executed  by 
a  prior  grantee  whose  own  deed  has 
not  been  recorded.  Luey  v.  Simpwn, 

246 
The  title  upon  the  record  is  the  pur- 
chaser's protection.  The  registry  of  a 
a  deed  is  notice  only  to  those  who 
claim  through  or  under  the  grantor 
by  whom  tbe  deed  was  executed. 
When  one  link  io  tbo  ohftin  of  title 


if  wtatmg,  Ibera  k  no  doe  Io  guide 
the  purcbaaer  in  bia  aearch  to  tbe  next 
saooeedinglink  by  which  tbe  diaon  ia 
continued.  ih 

Where  the  deed  of  a  vendor  ia  not  re- 
corded, the  record  of  a  mortiEage 
given  by  his  vendee  for  tbe  parebasa 
money  will  not  be  notice  to  a  aobse- 
qnent  purchaser.  ib 

Actual  payment  of  the  purcbaae  money 
is,  in  general,  necessary  to  the  cha- 
racter of  a  bona  fide  purcbaaer  for  a 
valuable  consideration,  and  giTing  a 
security,  or  executing  an  oblisation 
for  payment,  will  not  be  sufficient. 

The  reason  why  equity  refnaee  tn  re> 
gard  a  security  given  for  the  price  of 
land  as  equivalent  to  actual  payment^ 
is  b(>cau8e  it  can  afford  relief  for  a 
failure  of  title  when  there  is  a  mere 
obligation  for  the  payment  of  the 
purchase  money,  but  not  where  it  ii 
actually  paid.  Where  a  case  is  pre- 
sented in  which  such  relief  caonnt 
be  given,  it  may  form  an  oxceptioo 
to  the  general  rule.  ih 

Notice  to  an  agent,  attorney,  or  connsel 
of  a  purchaser  is  constructive  notice 
to  the  principal;  and  the  aame  rule 
applies,  if  they  are  Cfmoemed,  for 
both  vendor  and  purchaser  in  the 
same  transaction.  ib 

Po»session  is  notice  only  of  tbe  legal  nr 
equitable  interest  which  the  party  in 
possession  claims  in  the  land ;  and  the 
greatest  extent  to  which  the  doctrine 
of  notice  can  be  earned  is  to  vinit  the 
party  whom  it  is  sought  to  afiect  by 
it  with  the  knowledge  of  every  hct 
and  circumstance  which  be  might 
have  learned  by  inquiry  of  the  party 
in  possession.  It  does  not  iajpose 
upon  him  the  duty  of  searching  the 
record  in  the  name  of  such  party.    H 

In  a  suit  between  husband  and  wife, 
whether  the  wife  be  the  complaiuaot 
or  defendant,  as  a  general  rule,  the 
wife,  as  a  privileged  suitor,  ia  entitled 
to  costs  and  alimony.  Tbe  rale  origin- 
ally rested  upon  the  principle,  that 
the  husband  having,  by  the  naarriaee 
contract,  the  entire  control  of  the 
wife's  property,  she  was  deatitote  of 
means  for  her  own  prutectiou.  The 
statute  has  changed  the  common  law, 
and  secures  to  the  wife  the  ownenbip 
and  disposition  of  property  ahe  may 
have  at  tbe  time  oi  her  mamago,  cr 
may  acquire  afterwards.  Tbe  qoes> 
tion  now  properly  ia— whether  tbe 
wife  has  property  independent  of  bv 
husband,  tnl  tbo  oonri  will 
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itt  dUcratMNi  in  tbe  •llowaiioe  of  ali- 
mony and  ootto,  having  referenoe  to 
tbe  reapective  pecaniary  cirDQnittan- 
cea  of  the  parties.  Marker  ▼.  Mark^, 

256 

lo  order  to  entitle  the  wife  to  alimony, 
she  must  deny,  under  oath,  the 
charges  which  are  made  against  her 
as  ^roands  for  the  divorce.  ib 

Circumstances  where  an  execator  is  en- 
titled t(}  the  same  fees,  and  no  more, 
as  a  master  of  the  court  is  entitled  to 
fnr  tbe  performance  of  like  services. 
Diekerson  v.  Canjield^  259 

Where  the  equity  of  the  bill  is  denied 
by  the  answer,  the  injunction  should 
be  di»s4)lved. 

There  are  exceptions  to  the  rule.  A 
case  to  be  considered  an  exception 
should  be  such,  as  that  a  dissolution 
of  the  injiuiction  would  amount 
either  to  depriving  the  complainant 
ot  ail  relief,  if  he  finally  succeeded  in 
hi<(  cause,  or  subject  him  to  some  pe- 
culiar hardship,  while  its  continuance 
could  be  but  a  temporary  inconveni- 
ence only  to  the  other  party.  Scott  v. 
Ames,  261 

Where  an  answer  has  been  filed,  and  on 
a  motiim  to  diiwolve  an  injunction  the 
delendiint  relies  upon  anything  ex 
cept  the  want  of  equity  in  the  bill 
and  upon  hiH  answer,  he  must  specify, 
in  his  notice,  the  grounds  upon  which 
he  rests  for  a  <lissnlution.  The  pro- 
priety of  the  rule  is  obvious.  On  a 
motion  to  dissolve  for  want  of  equity, 
or  upon  the  answer,  affidavits  cannot 
be  read  in  opposition  to  the  motion. 
Where  the  motion  is  based  upon 
other  grounds  they  may.  Brown  v. 
Winans,  267 

A  party,  to  entitle  himself  to  the  bene 
fits  of  a  hotM  jide  purchaser  without 
notice,  must  show  that  he  has  paid  the 
purchase  money.   Campbell  v.  Camp- 
beU,  268 

Where  one  tenant  in  common  makes  a 
parol  agreement  with  another,  his  co- 
tenant,  for  the  purchase  of  his  inter- 
est, and  advances  money  in  part  pay- 
ment, although  the  former  cannot 
claim  a  apecific  performance  of  the 
agreement,  a  court  of  eouity,  in  a 
suit  for  partition,  will  aecree  the 
money  so  advanced  a  lien  upon  the 
land.  ib 

Where  a  party  excepts  to  an  acooant 
which  oontams  a  number  of  items  of 
charges,  he  must  specify  tue  specific 
charges  of  which  he  com  plains.  He 
canuot,  by  a  general  exception,  im- 
•  pute  the  burthen  upon  tbe  coart  of 


eznafntng  vwmrj  Hem  in  the  aeeount 
to  detect  the  error.  Holeomb  ▼.  Ex^ 
eeulors  of  Holeomb^  28 1 

A  person  who  ia  not  a  p^ty  to  a  suit 
may,  after  decree,  file  a  bill  to  be  re- 
lieved against  the  effects  of  such  de- 
cree. Robineonv.  Davit,  302 

Where  the  cumplainaDts  have  taken  the 
necessary  steps  to  expedite  their 
cause,  and  procure  the  answer  of  all 
the  defendants,  an  injunction  will  not 
be  diasolved  until  the  defendant  upon 
whom  the  gravamen  of  the  charge  is 
made  has  answered,  and  if  all  the  de- 
fendants are  implicated  in  the  charge, 
not  until  all  have  answered.  ih 

A  complainant  may  properly  make 
every  one  a  party  who  is  a  participa- 
tor in  the  fraud ;  he  hafi  a  right  to  do 
this  for  the  purpose  of  discovery ;  and 
the  general  rule  is,  that  he  has  a  right 
to  hold  his  injunction  until  he  obtauM 
that  discovery.  ih 

As  a  general  rule,  a  court  of  equity 
will  not  entertain  a  bill  for  specific 
performance  of  contracts  relating  to 
chattels  or  merchandise.  There  are 
exceptions  to  the  rule.  Where  the 
agreement  is  an  open  one,  not  final, 
and  not  imme<liately  to  be  executed, 
but  to  be  completed  by  subseqiKMtt 
acts,  and  for  the  breach  of  which  the 
remedy  at  law  is  uncertain  and  innde- 
quate,  and  will  not  answer  the  jut^iice 
of  the  case,  a  bill  to  carry  it  into  ex- 
ecution will  be  sustained.  Furman  v. 
Clark,  306 

A  parly  who  is  guilty  of  laches  is  not 
entitle*  i  to  have  a  sale  oi>enetl.  Hall 
V.  Urqukart,  318 

A  party  who  has  notice  of  a  suit,  and 
does  not  appear  and  make  defence, 
has  no  right  to  ask  to  have  the  sale 
opened  on  any  ground  which  lie 
might  have  interposed  as  a  defence, 
unless  he  was  prevented  from  making 
his  defence  by  fraud  or  mistake. 
Even  then  if  he  is  present  at  and  coij. 
sents  to  the  sale,  he  thereby  waived 
his  rights.  ib 

No  person  can  apply  to  open  a  sale 
under  a  decree  of  foreclosure,  unless 
he  is  a  party  to  the  suit,  or  has  some 
interest  in  the  mortgaged  premises ; 
and  such  interest  must  appear  on  the 
face  of  his  petition.  He  cannot  set  up 
at  the  hearioKf  an  interest  in  the  pre- 
mises other  than  that  which  appears 
io  tbe  petition.  Day  v.  I^jfon,       331 

A  declaration  of  trust  need  not  be  sub^ 
teribed  by  the  person  declaring  the 
trust.  The  statute  does  not  require 
tbe  writiug  to  be  9ubteribed,  but  to 
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be  ngmid  by  the  trattee.  Wherever 
tbf>  tame  majr  appear  io  the  writing, 
whether  subscribed  at  the  end  or 
ai^ned,  that  is  placed  as  the  si^n  of 
its  aiilheuticHtion  in  the  body  of  the 
iuHtrninent  ilnelf,  for  the  purpose  of 
aUeating  it:  siich  is  a  signing  of  tbe 
writing  and  is  a  substautiui  compli- 
ance  with  the  statute.  Smiih  v.  How- 
eU,  349 

The  initials,  if  used  fur  the  purpose  of 
a  signature,  are  as  efficacious  as  the 
signature  at  length.  ib 

Where  a  bill  is  filed  to  establish  and 
enforce  a  trust,  although  the  alleged 
trustee  does  not  appear  to  oppose  tbe 
the  claim,  the  court  will  order  proofs 
to  be  taken  to  establish  the  case  made 
by  tbe  bill.  And  tbe  evidences  to 
prove  the  trust  must  be  lesa).  and 
will  not  be  dispensed  with  because 
the  tnistee  does  not  answer,  and  deny 
the  trust.  Thus,  where  a  trust  is  al- 
leged which, from  its  character,  is  re- 
quired to  he  iu  writing  by  the  statute, 
the  court  will  not  allow  parol  evidence 
to  be  sulMtituted  for  the  written  evi- 
dence which  the  statute  requires.    ii> 

An  injunction  ought  not  to  be  continued 
where  the  statements  of  the  bill  to 
sustain  it  are  improbable.  Fovler  v. 
Rot,  367 

Where  there  has  been  a  trial  at  law,  an 
injunction  will  not  be  allowed  to  stay 
its  execution  where  there  was  no  sur- 

Erise  but  such  as  the  party  might 
ave  reasonably  anticipated.  ib 

Where  the  bill  admits  that  the  com- 
plainant has  no  means  of  establishing 
his  case  but  by  the  oath  of  the  de- 
fendant, and  the  defendant  answers 
and  denies  tbe  facts  of  which  dis- 
covery is  sought,  the  injunction 
should  \ye  dissolved.  ib 

Each  party  decreed  to  pay  his  own 
costs,  each  being  in  default.  Harrison 
v.  Righter,  389 

Whether  the  court  will  entertain  a  bill 
for  alimony  independent  of  the  sta- 
tute, except  as  incidental  to  some 
utherrelief?  Q^uery,  Coryv.  Cory ^  400 

The  statute  confers  jurisdiction  for  ali- 
mony ^  and  the  power  of  the  conrt  to 
grant  relief  is  ooufined  to  the  cases 
mentioned  in  the  statute,  ib 

AUhough  the  wife  leaves  her  husband 
without  cause,  if  she  returns,  tbe 
husband  is  bound  to  provide  for  her 
suitable  maintenance  and  support,  ib 

Allowance  fixed  without  reference  to  a 
master,  the  amount  of  tlie  husband's 
estate  being  before  the  court.  t^ 

Alter  lale  npuu  an  exeoatioo  oat  of  this 


oomt,  md  delitwy  of  tbe  deed,  tho 
conrt  may,  opoo  proper  caae  roitde, 
open  tlie  sale  upon  p€iiii4m.  Camp- 
bell  V.  Gardner,  4:»3 

Under  the  practice  of  this  crmrt,  a  sale, 
after  deliv  ^ry  of  the  deed,  will  be 
opened  on  peiiiion  upon  tbe  same 
grounds  as,  under  the  English  prao- 
tice.  a  sale  would  be  opened  after 
confirmation.  ib 

In  this  case,  the  |)roperty  was  purchased 
at  a  low  price  by  the  mortgagee.  The 
mortgagor  was  an  aged  woman,  and 
the  only  party  to  the  suit,  and  it  was 
proved  that  she  was  misled  aa  to  the 
nature  of  the  process  served  upon 
her.  ib 

A  resale  will  be  ordered  when  the 
mortgaged  premises  have  been  told 
sreatiy  below  their  value,  and  boaght 
m  by  the  nxirtgagee,  if  the  mortga- 
gor, or  those  standing  in  bia  place, 
have  been  misled  by  the  mortgagee, 
or  even  by  a  third  peraoo,  in  refer, 
ence  to  the  foreclosure  of  tbe  mort- 
gage, and  in  consequence  thereof  did 
not  attend  the  sale.  »^ 

When  the  mortgagee  is  the  purchaser. 
tbe  court  will  regard  an  application 
for  resale  with  more  indulgence  than 
when  a  stranger  is  the  purchaser,    ih 

Where  a  witness  has  been  re-examined 
without  an  order  of  the  eooct  for  that 
purpose,  the  court  will  reject  the  se- 
or>nd  examination.  Hanson  v.  Firsi 
Fresbyierimk  Ckurek  of  Souik  Tren- 
ton, 441 

A  defendant  set  up  that  he  held  a  mort- 
gage on  the  premises.  It  appeared  in 
evidence  that  the  mortgage  bad  been 
executed  to  the  defendant  aa  an  in- 
demnity, and  had  been  assigned  to 
another  party,  who  produced  it  on  the 
trial.  The  defendant  insisted  be  liad 
an  equitable  interest  in  the  mortgage. 
Held,  that  such  a  claim  was  not  con- 
sistent with  his  pleadings,  and  tliere- 
fore  con  Id  not  be  maintained.  OObert 
v.  Oalpin,  445 

Tbe  granting  or  refusing  of  injnnctinns 
are  matters  resting  in  the  sound  di^ 
cretion  of  the  court,  and,  consequent 
ly,  no  injunction  will  be  granted 
whenever  it  will  operate  oppressively, 
or  inequitubiy,  or  contrary  to  tbe  real 
justice  of  the  case,  or  wht-re  it  is  imt 
th^  fit  and  appropriate  mode  of  re* 
dress  under  all  tbe  circumsiaiicea  of 
the  case,  or  where  it  will  or  may 
work  an  immediate  mischief  or  l^al 
injury.  Jones  v.  City  of  Newark,  432 

Where  an  account  is  objected  to.  tite 
party  exoeptiQg  naost  specity  the  par* 
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licolar  itaint  to  whieh  be  eimpta. 
He  caooot,  by  a  geoeral  ezoeptioo, 
impose  the  daty  opoo  the  ccmrt  of 
examiuin^  every  item  in  the  account 
to  aacertam  it*  oorrectneas.  Holeowb 
V.  Executor*  of  Holcontb,  476 

A  deiendaat  mast  stand  by  bis  answer. 
AUhoogb  he  makes  oat  a  good  de* 
fence  by  proofs,  if  it  is  not  the  de- 
fence set  up  in  his  answer  it  cannot 
avail  him.  Chandler  v.  Herriek,   497 

Where  a  cross-bill  is  necessary.  ib 

The  Court  of  Chancery  exercises  a  iu- 
risdiction  of  looking  into  the  judg- 
ments of  other  courts,  and  relieving 
against  them  for  fraud.  Tomkine  v. 
Tomkins,  512 

A  (act  admitted  by  the  answer  the  de- 
fendant cannot  question  or  deny  by 
the  proofs.    LippineoU  v.  Ridgway^ 

526 

The  affidavits  of  the  claimants  (under 
lien  law)  stated  that  the  materials 
were  furnished  for  repairing,  altering, 
erecting,  and  furnishing  the  buildings. 
Hcldf  no  lien  can  be  created  under 
such  an  affidavit.    WkUenaek  v.  Noe, 

321 

PRESUMPTION. 
See  Plkadirg  and  Evidenci. 


PROMISSORY  NOTE. 
See  Practick  34. 

ExKCUTOfU 


PROPERTY. 

Where  an  act  which  authorizes  a  work, 
in  doing  of  which  private  property 
must  be  taken,  and  the  act  makes  no 
provision  for  compensation  to  the 
owner,  his  property  cannot  be  taken 
without  his  consent.  Careon  v.  CoU' 
man^  106 

An  act  authorizes  the  straightening  the 
channel  uf  a  creek.  A  channel  can- 
not be  cut  through  the  land  of  an  in- 
dividual for  the  purpose  v/'whouX firet 
making  compensation  It  is  such  tak- 
ing of  private  property  for  public  use 
as  is  contemplatea  by  the  provision  in 
$  16  of  Article  I.  of  the  Constitatbn 
of  New  Jersey.  ih 

The  legislature  have  not  the  power  to 
declare  that  the  benefits  which  an  in- 
dividual is  to  derive  from  a  contem- 
Ktated  enterprise  shall  be  taken  by 
im  as  compensation  for  his  property 
taken.  This  is  not  the  compensation 
coatemplated  by  the  cooatitutioii.  The 

8 


owner  of  the  proporty  taken  matt  b« 
oompeoiated  $»  iiiofi«^.  The  consti* 
tatioo  meanathat  a  fairvaloation  shall 
be  made  of  the  property  taken,  and 
the  amount  of  aoch  valuation,  ta  mo- 
ntft  shall  be  paid  before  the  property 
is  appropriated.  If  the  legislature 
does  not  provide  a  mode  of  compen- 
sation, the  owner  may  fix  it  himself, 
and  it  must  first  be  paid  before  the 
property  is  taken.  ib 

An  iigunction  was  granted  to  prevent 
the  managers,  appointed  under  an  tict 
of  the  legislature,  for  the  opening, 
clearing  out,  and  straightening  the 
Assanpmk  creek,  from  entering  upon 
and  appropriating  the  land  of  the 
complamant  for  the  purposes  author- 
ized by  the  act.  The  act  prescribed 
no  mode  of  compensation.  The  de- 
fendants set  up,  in  their  answer,  that 
the  complainant  encouraged  the  de- 
fendants to  proceed  with  their  work, 
and  to  expend  large  sums  uf  money, 
under  a  promise  of  the  complainant 
that  the  defendants  might  take  his 
land  tor  the  purposes  of  the  contem- 
plated improvement.  The  defend- 
ants having  failed  to  sustain  this  alle- 
gation by  their  proof,  the  injuuction 
was  made  perpetual.  ib 


PURCHASER. 

See  Tenants. 
Deed. 
Practice  48. 


RAILROAD. 

On  the  9th  of  February,  1831,  "the 
Elizabethtown  and  Somerville  Rail- 
ruad  Company"  was  incorporated, 
with  power  to  make  a  railroad  from 
Eiizabethtown  to  Somerville.  The 
company  mortgaged  their  road  for 
$300,000.  On  the  11th  of  March, 
1842,  the  legislature  passed  an  act 
providing  that  mortgages  given  tor 
the  construction  of  the  road  should 
be  valid  and  binding,  and  that  the 
sales  made  upon  them  should  confer 
the  firanchises,  powers,  privileges,  and 
rights  of  the  company.  In  the  samo 
act,  power  was  given  to  redeem. 
The  road  was  solo  by  a  decree  opon 
the  mortgagea,  and  was  bought  in  by 
some  of  the  mortgageea.  It  was  not 
redeemed.  The  purchasera  took  poB« 
lesaion  of  the  road.    They  divide4 
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the  saoie  name.  The  ci>mplainaut8 
filed  this  bill  to  restrain  the  defeud- 
aut  from  proceeding  to  judgment  in 
said  suit,  becaus^,  (rom  the  manner 
iu  which  the  suit  is  brought,  the  name 
of  the  oumpauy  beiug  the  same,  and 
the  president  being  the  same  person 
ou  whom  process  was  served,  it  is  im- 
puMible  to  say  which  company — that 
organized  under  the  origmal  act,  or 
tliat  under  the  sale— was  designed  to 
be  rea,ched.     //e/<2— 

Firtt,  That  a  suit  against  "  the  Eliza- 
bethtowu  and  Somerville  Railroad 
Company."  under  its  original  organi- 
zation, is  entirely  regular,  and  cannot 
be  interfered  with  by  this  court. 

Second.  No  suit  at  law  cau  be  main- 
tained against  the  new  organization 
tor  a  debt  arising  under  the  old  or- 
ganization. 

Tkird.  On  account  of  the  embarrass- 
ments at  law  arising  from  the  com- 

.   panics  being  organized    ui|der   the 


their  pahihaw  into  abvei,  awl  anld 
therii  out,  and  organized  the  oompany 
a^ain  under  the  old  charter  and  name 
of  '*the  Elizabethtown  and  Somer- 
ville Railroad  Company."  In  the 
year  1847,  a  new  company  was  char- 
tered by  the  legislature,  by  the  name 
of  '*ihe  Somerville  and  Baston  Rail- 
road Company,"  and  went  into  ope- 
ratirin,  for  coutinuinsT  the  road  from  > 
SuneiA'ille  to  the  Delaware  river,  op- 
fMifiite  Ea^ton.  The  two  companies  ' 
became  united  under  one  organiza- 
tion, by  an  act  patttied  in  the  year 
1849,  and  "the  Somerville  and  Eaa- 
tun  Railroad  Company"  was  author- 
i/.ed  t(i  buy  "  the  Elizabethtown  and 
iSoinurville  Railroad  Company,"  and 
t<i  assume  the  name  of  "the  Central 
Railroad  Company  of  New  Jersey," 
by  which  name  they  have  brought 
their  bill.  Bv  the  last  act,  the  com- 
pUiiiiants  are  made  responsible  for  all 
debts  contracted  by  "  the  Elizabeth- 
town  and  S(»uierville  Railnmd  Com- 
pany" since  the  foreclosure  of  the 
niorlsages  under  which  the  present 
^tockliolde^s  claim  to  hold  the  same. 
John  Uuiin,  the  defendant,  prosecuted 
a  suit  a£:aiu«it "  the  Elizabethtown  and 
Somerville  Railroad  Company"  for  a 
debt  due  prior  to  the  sale  under  the 
mortgages,  and  caused  a  summons  to 
be  served  on  Stephen  Vail,  who  was 
the  president  ot  the  old  company, 
"  the  Elizabethtown  and  Somerville 
Railroad  Company,"  and  also  the  pre- 
sident of  the  new  company,  which 
had  organized   under  and    assumed 


MOM  IM1B0,  sod  the 
whom  process  is  served  being  prpn- 
dent  of  both  organizations,  the  com- 
pany under  the  new  or^nization  are 
entitled  to  know  whether  they  are 
served  or  not,  and  whether  it  is  in- 
tended to  seek  to  recover  a  jud^tnent 
against  them,  and  to  make  the  de> 
fendant's  debt  out  of  their  property. 
Fottrth.  The  answer  not  disavowius  ao 
intention  of  proceeding  against  the 
new  company,  as  oroianized  noder 
the  sale,  the  injunction  should  be  con- 
tinued, and  the  complainants  should 
be  protected  by  this  court  until  the 
defendants  mIiow  that  the  complain- 
ants are  liable  for  the  debt.  Central 
Railroad  Company  v.  Bunn,  3Jt( 


REAL  ESTATE. 


See  Practice  7. 

TitNAST. 

Where  an  act  which  authorizes  a  work, 
in  doing  of  which  private  prfHT^rty 
must  be  taken,  and  the  act  make?  no ' 
provision  for  compensation  to  the 
owner,  his  ptx)(>erty  cannot  be  taken 
without  his  consenL  Carton  v.  Co/r- 
maa,  106 

An  act  authorizes  the  straightening  the 
channel  oi  a  creek.  A  channel  can- 
not be  cut  through  the  iaml  of  an  in- 
dividual for  the  purpose  without  ^rs^ 
making  compensation.  It  is  such  tak- 
ing tif  private  property  for  public  use 
as  is  contemplated  by  the  provision 
in  (  16  of  Article  I.  of  the  Constitu- 
tion of  New  Jersey.  ik 

The  legislature  have  not  the  power  to 
declare  that  the  benefits  which  an  in- 
dividual it  to  derive  from  a  contem- 
plated enterprise  shall  be  taken  by 
him  as  compensation  for  his  pniperty 
taken.  This  is  not  the  compensatioa 
contemplated  by  the  constitution. 
The  owner  of  the  property  taken 
must  be  compensated  in  money.  The 
constitution  means  that  a  &ir  valua- 
tion shall  be  made  of  the  property 
taken,  and  the  amount  of  auch  valua^ 
tion,  in  money ,  shall  be  paid  beR»re 
the  property  is  appropriated.  If  the 
legislature  does  not  provide  a  noode 
of  compensation,  the  owner  may  fix 
it  himself,  and  it  must  fint  be  paid 
before  the  property  is  taken.  ih 

The  court  will  not  enjoin  where  the 
conduct  of  the  party  asking  its  inter- 
ference has  been  such  as  to  make  it 
fraudulent  and  against  good  taith  to 
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intermpt  tbe  work  which  beaikt  to 
be  stupped.  ib 


BBCEIVER. 

The  rale  io  New  York^  that  where  pre- 
miiea  are  au  iuadeqtiate  security,  and 
tbe  mortgagor  is  insolvent,  a  receiver 
will  be  appointed,  has  not  been 
adopted  by  the  Court  of  Chancery  in 
this  state.  Cortleyeu  v.  Haihnway,  39 

The  rights  ui  a  first  and  subsequent 
mortgage  are  different.  The  first 
mortgagee  has  the  legal  ri^bt  to  the 
rents  and  profits,  and  has  his  remedy 
at  law  by  ejectment.  A  subsequent 
mort«2Mgee  is  better  entitled  to  the 
remedy  of  receiver,  because  he  has 
no  right  to  the  possession  at  law  as 
against  his  prior  mortgagee,  and  if 
the  first  mortgagee  refuses  to  exer 


cise   his  legal  rights  there    seems  a 
propriety  for  this  court's  interfering 

ib 

Where,  upon  the  application  of  a  subse- 
quent  mortgagee,  a  receiver  is  ap- 
pointed, it  IS  without  prejudice  to 
any  prior  mortgagee  or  other  eucam- 
braucer,  and  the  receiver  will  be  di- 
rected to  keep  down  the  interest 
upon  prior  encumbrauces.  ih 

Mere  inadequacy  in  the  value  of  the 
mortgaged  premises,  and  insolvency 
of  the  mortgagor,  do  not  constitute 
sufficient  ground  for  the  appointment 
of  a  receiver.  II  buildings  have  been 
burnt  down,  or  have  been  permitted 
to  go  to  decay,  or  waste  committed, 
and  tbe  property  has  depreciated  in 
value  through  the  fault  or  negligence 
of  the  mortgagor  or  tenant  in  posses- 
sion ;  or,  where  there  is  any  act  on 
the  part  of  the  mortgagor  or  such 
tenant,  which  shows  fraud  on  his 
part,  or  makes  him  chargeable  with 
bad  faith  in  misappropriating  tbe 
rents  and  profits  for  other  purposes 
than  that  of  keeping  down  ttie  iute- 
rest  ou  the  encumbrances,  in  such 
cases  tbe  court  may  properly  appoint 
a  receiver.  %b 

Tbe  power  should  be  exercised  with 
great  caution,  and  only  in  cases  where 
there  is  au  apparent  necessity  lor  it. 

ib 

Because  one  partner  filing  a  bill  may  be 
entitled,  as  of  course,  to  a  decree  for 
dissolution,  and  for  an  injunction,  ao 
far  as  to  prevent  tbe  other  partner 
from  carrying  on  business  in  the  part- 
uersbip  name  and  on  the  credit  oi  the 
partaership,  it  does    not  follow  of 


ooqno'that  a  reeeWer  u  to  be  ap- 
puioted.     WiUon,  v.  Fickter,  7 1 

There  roust  be  some  breach  of  the  duty 
of  a  partner,  or  of  the  contract  of 
partnership,  to  indace  the  court  to 
appoint  a  receiver.  "  ib 

The  appointment  of  receivers  is  not  a 
matter  of  course  following  upon  a  de 
cree  of  tbe  court  declanng  the  cor- 
poration insolvent.  It  is  a  matter 
resting  in  tbe  discretion  of  the  Chan- 
cellor. But  88  a  general  rule,  where 
there  is  a  decree  of  insolvency,  re- 
ceivers will  be  appointed.  The  man- 
agement of  the  affairs  of  the  corpora- 
tion will  not  be  left  in  the  hands  of 
the  directors,  unless  it  is  shown  to  be 
for  the  iuterest  of  the  creditors  and 
stockholders  that  this  should  be  done. 
NickoU   v.  Perry  PatetU  Arm   Co., 

126 

It  is  no  objection  against  tbe  appoint- 
ment of  receivers,  that  there  are 
judgment  creditors  of  the  corporation 
who  are  proceeding  upon  iheir  judg- 
ments under  the  act  of  1850,  entitled, 
"An  actio  prevent  fraudulent  trusts 
and  assignments,"  or  that  the  cor[N»- 
ratiou  has  no  property.  ib 

Reasons  stated  why,  in  this  case,  re- 
ceivers should  be  appointed.  ib 


REDEMPTION. 
See  MoRTOAOE. 

REGISTRY  (OF  DEEDS). 
See  Dkko. 


RENTS. 

Where  a  testator  directs  his  execntor  to 
sell  certain  lands  for  a  particular  pur- 
pose, nntil  such  disposition  is  made 
of  them,  the  heir  is  entitled  to  the 
renu  and  profits,  unless  the  testator 
has,  by  express  terms  or  by  implica- 
tion, otherwise  disixised  of  thiMu. 
Current  y.  Current,  186 

Whoever  is  entitled  to  tbe  beneficial  in- 
terest of  tbe  land  from  the  death  of 
the  testator  until  it  is  sold  is  entitled 
to  the  rents  and  profits.  The  heir  may 
have  the  beneficial  interest,  because 
tbe  title  is  in  him,  and  he  has,  unless 
tbe  intention  of  the  testator  appear 
otherwise.  If  it  does,  tbe  intention 
of  the  testator  mast  control.  ib 

The  particular  circumatanoea  of  thif  case 
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•tated  voA  fxnMtnA,  under  which 
it  was  held,  that  althoagh  the  teststor 
did  not,  in  ez press  terms,  dispose  of 
the  rents  and  profits,  they  belonged 
to  such  of  his  children  for  whose 
benefit  the  land  was  sabseqnently 
sold  by  the  executor.  ib 

The  testator  may,  by  implication  as  well 
as  by  express  words,  substitute  a  per- 
son to  take  the  intermediate  profits  of 
a  real  estate  descending  to  the  heir 
pending  the  coutiugency  of  an  exe- 
cutory trust.  ib 

Whoever  has  possession  of  the  land  dur- 
ing the  intermcniiate  period,  either  as 
heir  or  devisee,  hfilds  as  the  trustee 
of  the  persons  entitled  to  the  benefi- 
cial interest,  and  must  account  for  the 
rents  and  profits  as  such  trustee.       t^ 

The  testator  devised  as  tuHows:  "  t  do 
hereby  will  and  direct  my  executors, 
herein  after  named,  to  sell  at  public 
auction,  or  otherwise,  as  to  him  shall 
seem  best,  and  for  such  prices  as  he 
shall  judge  expedient,  all  the  rest  and 
residue  of  my  land  and  real  estate 
and  pei-Bonal  properly,  wheresoever 
situate,  •  •  •  *  and  the  moneys 
arising  from  such  sales  with  what 
may  be  due  me  at  my  decease  (after 
paying  my  debts  and  personal  ex- 
penstea)  and  including  the  two  thou- 
sand dollars  charged  un  the  real  estate 
herein  before  devised  to  Abram  aud 
James,  and  the  value  of  the  land  be- 
queathed to  Lucy,  to  be  distributed 
as  follows."  The  testator  then  names 
hiA  four  sons  and  four  daughters,  who 
had  not  before  been  provided  for  in 
his  will,  and  gives  to  each  of  them 
the  one  eighth  part  of  the  residuary 
fund  thus  in  the  hands  of  the  execu- 
tors. The  testator  died  in  1849,  and 
the  executor  sold  in  1851.  Held,  the 
four  sons  and  four  daughters  were 
entitled  to  the  rents  ancf  profits  the 
intermediate  time.  ib 

Where  one  tenant  in  common  actually 
receives  the  rents,  issues,  and  profits, 
then  he  may  be  compelled  to  account 
for  such  pn>Gts  actually  received. 
Ixard  v.  BodinCt  403 


SALB. 

See  Trust. 

The  court  will  not  interfere,  on  acoonnt 
of  mere  iuadequacy  of  price,  with  a 
sale  under  a  decree,  unless  the  price 
is  so  grossly  inadequate  that,  from 
sach  inadequacy  the  court  can  infer 


fraad.  Bnt  where,  in  additkni  to  the 
inadequacy  of  price,  there  has  been 
aome  mistake  or  nocideot  which  has 
caused  the  property  to  be  Mcriflcedf 
then  the  court  will  loiiietimea  inters 
fere.    EberKaH  ▼.  Gilckritt,         IST 

But  the  same  grounds  upon  which  the 
court  may  properly  interfere  with  its 
own  process,  will  frequently  not  just* 
ify  its  interference  with  the  process 
of  other  courts.  ib 

Inade<^uacy  of  price,  coupled  with  the 
considerations  that  the  judgment  be- 
ing in  attachment  against  a  nonresi- 
dent debtor,  who  was  not  aware  of 
the  judsment  against  him  until  the 
sale  had  actually  taken  place,  and 
that  he  has  a  good  defence  against  the 
judgment,  are  not  enough  to  justify 
the  interference  of  a  court  of  equity. 

ib 

To  constitute  a  man  a  mere  agent  to  aci 
in  selling  land  for  another,  his  author- 
ity need  not  be  in  writing.  Da%gha- 
day  V.  Crowell,  201 

What  acts  amount  to  acquiescence. 
They  must  be  such  as  to  prejudice 
the  party  who  claims  the  benefit  of 
them.  ib 

Administrator  cannot  purchase  at  his 
own  sale.  (See  Fraud.) 

The  fact,  that  a  party  to  the  suit,  who  is 
entitled  to  the  surplus  money  on  a 
sale  of  the  mortgaged  premises,  is  so 
far  deprived  of  his  eyesight  as  not  ui 
be  able  to  read  a  newspaper,  and  al- 
leges that  on  this  account  he  did  not 
see  the  advertisement  of  the  sale,  and 
that 'in  consequence  of  his  absence 
from  the  sale  the  property  was  sold 
at  a  sacrifice,  is  not  a  ground  for  the 
court's  ordering  a  resale  of  the  pro- 
perty. Parkhuret  v.  Cory,  233 

8urpri$e  is  one  of  the  grounds  upon 
which  the  court  interferes,  and  orders 
a  resale,  where  a  party  has  suffered 
loss  by  the  property's  having  been 
sacrificed.  But  where  the  surprise  is 
owing  to  his  negligence,  and  is  of  a 
character  which  would  have  been 
avoided  by  the  exercise  of  ordinary 
prudence,  as  a  general  rule,  the  court 
will  not  interfere.  It  will  not  inter- 
fere where  the  surprise  is  not  created 
by  the  misconduct  or  inadvertence  of 
a  third  person,  but  by  the  neglect  and 
inattention  of  the  party  complaining. 

ib 
The  writ  of  execution  commanded  the 
sheriff  to  sell  §o  muck  of  the  mort- 
gaged promises  as  shall  be  required 
to  satisfy  the  decree.  This  langiia?e 
imposes  no  different  dnty  upon  the 
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■heriff,  M  to  tb«  quantity  of  the  prp- 
miaes  to  be  sold,  thaii  if  it  bad  com- 
manded him  simply  to  raise  the  mo- 
ney required  by  a  sale  of  tbe  mort- 
gaged premises.  ib 

It  IS  a  matter  in  the  discretion  of  the 
officer  executing  tbe  writ  to  sell  the 
premises  altogether  or  iu  parcels,  ex- 
cept in  cases  where,  under  the  stat- 
ute, it  is  decreed  tbst  a  part  of  the 
premiiies  canuot  be  sold  to  satisfy  the 
amoaiit  due  without  material  injury 
to  the  remaining  part  of  the  mort- 
gaged |»remi9e9 :  then  the  sheriff  has 
no  discretion  in  the  matter.  ib 

The  discretion  of  the  sheriff  will  l>e  in- 
terfered with  only  when  it  is  abuted 
by  him.  It  is  a  discretion  which  tbe 
court  will  control.  But  the  court 
will  not  weigh  evidence  to  ascertain 
whether  the  sheriff  has  sold  in  the 
most  judieiouM  manner.  If  the  man- 
ner of  sale  is  so  palpably  injudicions 
as  amounts  to  a  breach  of  trust  on  the 
part  of  the  officer,  it  is  a  fraud  up<»n 
tbe  rights  of  parties  interested,  aud 
then  the  court  will  interfere.  ih 

Where  an  «xecutor,  by  the  will  of  his 
testator,  is  directed  to  make  partition 
of  the  testator's  real  estate,  and  by 
reason  of  the  peculiar  situation  and 
character  of  the  property  is  unable 
to  do  so,  and  files  his  bill  in  this  court, 
and  a  sale  is  ordered,  and  a  distrtbu- 
tifHi  made  among  the  parties  inter- 
ested, the  executor  is  entitled  to  the 
same  fees,  and  no  more,  as  a  master 
of  this  conrt  is  entitled  to  the  per- 
formance of  like  services.  Diekerton 
V.  Canjield,  2.>9 

The  statute  requires  the  sheriff  to  ad- 
vertige  the  land  which  he  undertakes 
to  sell  by  virtue  of  an  execution  at 
law.  If,  by  misiaket  he  omits  t4)  ad- 
vertise any  part  of  it,  and  gives  a 
deed  to  a  purchaser  Ibr  the  (rnrt  nr>t 
advertiseil,  the  mUtake  is  one  which 
this  court  cannot  correct  for  the  pro* 
tection  of  the  purchaser  against  whom 
an  ejectment  is  brought.  Philhower 
V.Todd,  312 

A  party  who  is  guilty  of  laehet  is  not 
entitled  to  have  a  sale  opened.  Hall 
T.  Urquhari,  318 

A  party  who  has  notice  of  the  snit,  and 
does  not  appear  and  make  defence, 
has  no  right  to  ask  to  have  the  sale 
opened  on  any  ground  which  he 
might  have  interposed  as  a  defence, 
unless  he  was  prevented  from  mak- 
ing his  defence  by  fraud  or  mistake. 
Eveu  then,  if  he  is  present  at  and 


oooients  to   tbe   aale,  he  thereby 

waives  bis  rights.  lb 

Mode  of  sale  designated  so  as  to  se- 
cure the  benefit  of  lien  without  im* 
pairing  other  encumbrances.  Lieu 
law.     WkUetMck  V,  Noe,  413 

After  sale  upon  an  execution  out  of  this 
court,  ami  delivery  of  the  deed,  the 
court  may,  upon  proper  case  made, 
open  the  sale  upon  petition.  Camp' 
belt  V.  Gardner,  4'>3 

Under  the  practice  of  this  ctmrt,  a  sale, 
after  delivery  of  the  deed,  will  be 
o{.)ened  on  petition  upon  the  same 
grounds  as,  under  the  English  prac- 
tice, a  salo  would  be  opened  after 
confirmation.  ib 

In  this  case  the  property  was  purchased 
at  a  low  price  by  the  mortgagee.  The 
mortgagor  was  an  aged  woman,  and 
the  only  party  to  the  suit,  and  it  was 
proved  that  she  was  misled  as  to  the 
nature  of  the  process  served  upon 
her,  ib 

A  resale  will  be  ordered  when  the  mort- 

0;ed  premises  have  been  sold  greatly 
uw  their  value,  aud  b«>ught  in  by 
the  mortgagee,  if  the  mortgagor,  or 
those  standing  in  his  place,  have  beeu 
misled  by  the  mortgagee,  or  even  by 
a  third  persou,  in  reference  to  the 
foreclosure  of  the  mortgage,  and  in 
consequence  thereof  did  not  attend 
the  sale.  ib 

When  the  mortsagee  is  the  purchaser, 
the  court  will  regard  an  application 
for  resale  with  more  indulgence  than 
when  a  stranger  is  the  purchaser,    ib 


SHERIFF. 
See  Sale. 

SPECIFIC  PERFORMANCE. 

Where  A.  makes  a  lease  of  premises  to 
B.  for  a  term  of  years,  and  afterwards 
leases  the  same  premises  to  C,  aud 
puts  him  in  possession,  B.  cannot 
maintain  a  bill  in  this  court  against 
A.  and  C.  for  a  specific  performance, 
and  compel  them  to  deliver  him  po»> 
session  of  the  leased  premises.  Mead 
V.  Camfield,  38 

An  immaterial  variance  between  the 
agreement  alleged  in  the  bill  aud 
that  admitted  by  the  answer,  will  not 
prevent  a  decree  for  specific  per^ 
tbrmanoe.    A*hmore  ▼.  Evans,      151 

It  is  not  always  the  case  that,  on  aooouat 
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of  a  part  perfbrmaDce  by  one  fMrty, 
the  court  will  feel  itself  authorized  to 
exercise  it«  jiiriadiction  in  compelling 
the  other  party  to  a  specific  perform- 
aace  of  a  parol  agreement.  Sndtk  v. 
McVeigh,  239 

A  decree  of  specific  performance  is  not 
a  matter  of  right.  It  is  a  matter  of 
discretion  in  the  court,  governed  by 
general  rules  and  principles.  As  a 
general  rule,  the  agreement  must  be 
binding  on  both  parties;  and  where 
it  is  a  mere  parol  agreement,  which 
one  party  seeks  to  make  binding,  and 
to  enforce  against  the  other  party,  on 
the  ground  uf  part  perji>rniance,  the 
performance  must  be  of  such  a  cha- 
racter as  will  make  the  agreement 
reciprocal,  and  the  right  to  have  it 
performed  mutual.  ib 

As  a  general  nile,  a  court  of  equity  will 
not  entertain  a  bill  for  specific  per- 
tbrraance  of  contracts  relntiug  to  chat- 
tels or  merchandise.  There  are  ex- 
ceptions to  the  rule.  Where  the 
agreement  is  an  open  one,  not  final, 
and  not  immediately  to  be  executed, 
but  to  be  comphfted  by  subsequent 
acts,  and  for  the  breach  of  which  the 
remedy  at  law  is  uncertain  and  inad- 
equate, and  will  not  answer  the  jus- 
tice of  the  case,  a  bill  to  carry  it  into 
execution  will  be  sustained.  Furman 
V.  Clark,  306 


STATUTE- 
See  PaACTicE. 


STREET. 
See  HiQuwAY. 


SUBPaiSB. 

See  Practick  3. 
Salk. 


TENANT  (IN  COMMON). 
See  TiNANT. 

TENANT. 

If  a  person  purchase  an  estate  knowing 
it  to  be  in  the  possession  of  tenants, 

,  he  purchases  subject  to  their  estates. 
MeCaU  v.  Yard,  58 


The  pnrchaier  moat  have  notice  of  ^ 
posseasion  before  be  is  bound  to  io- 
(|uire  into  the  estate.  If  the  poMea- 
Bioo  is  of  such  a  character  that  it  is  vi* 
sible  and  ootorioas,  then  be  will  be 
presumed  to  have  knowledge  of  the 
possession.  But  if  the  possession  is 
such  as,  from  its  character,  is  not  vi- 
sible and  of  common  report,  and 
would  not  attract  the  attention  of 
an  observing  man,  then  it  is  not  such 
a  possession  as  is  calculated  to  pro- 
voke inquiry  and  put  a  party  opon 
his  diligence,  and  a  bona  fide  pnrnia- 
ser  ought  not  to  be  concluded  by  it. 

If  to  protect  his  possession,  the  tenant 
is  compelled  to  purchase  in  outstand- 
ing mortgages  upon  the  property,  a 
court  of  equity  will  protect  bis  equi- 
table title,  and  his  positession  under  it, 
until  the  mortgage  money  is  repaid. 
Balet  V.  Conrow,  137 

Where  one  tenant  in  common  makes  a 
pand  agreement  with  another,  his  co- 
tenant,  for  the  purchase  of  his  inter- 
est, and  advances  money  in  part  pay- 
ment, although  the  former  cannot 
claim  a  specific  performance  of  tlie 
agreement,  a  court  of  equity,  in  a 
suit  lor  partition,  will  decree  the  mo- 
ney so  advanced  a  lien  upon  the  land. 
Campbell  v.  Campbell^  268 

If  one  tenant  in  common  occupies  the 
whole  estate,  claiming  it  as  bis  own. 
it  is  an  auiter  of  his  oo-teaaut,  who 
must  first  establish  his  right  at  law, 
and  thus  reaiver  his  mense  profirs— 
for  one  tenant  is  bound  to  aocouot  to 
another  only  as  his  baililf  appointed 
by  contract,  express  or  implied,  /z- 
ard  V.  Bodine,  403 

Where  one  tenant  in  common  actually 
receives  the  rents,  issues,  and  profits, 
then  he  may  be  compelled  to  account 
for  such  profits  actually  received,   ib 

Where  one  tenant  in  common  occupies 
the  whole  estate,  without  claim  on 
the  part  of  his  co- tenants  to  be  adniit- 
ted  into  possession,  he  is  under  no  ob- 
ligation to  account— lor  he  had  a  right 
to  such  occupancy.  i^ 

Where  a  tenant  in  common  occupies  a 
portion  of  the  premises,  and  his  oocn- 
pancy  is  of  a  character  to  exclude  his 
co-tenant  from  any  participation  in  the 
enjoyment  of  it,  he  is  bound  to  aoooant 
to  such  co-tenant.  ib 

A  tenant  in  common  oanaot  prejudioe 
bis  co-tenant  by  a  oonveyauoe  of  a 
part  of  the  land  by  metos  and  boaods. 
Such  a  deed  cannot  aive  to  the  gran- 
tee the  exclusive  title  to  the  portioa 
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conveyed,  any  more  tban  the  co-ten- 
ant, tne  grantor,  can  select  any  par- 
ticular part  of  the  land,  and  appropri- 
ate it  as  his  exclnsive  moiety.  Bat  as 
against  the  grantor,  and  those  claim- 
ing under  him,  the  grant  is  good. 
They  are  estopped  by  it.  The  co- 
tenant  cannot  complain  of  it  unless 
where  it  operates  to  his  prejudice, 
and  there  his  rights  will  be  protected. 
Holeomh  v.  Coryell,  548 

If  a  trustee  becomes  the  purchaser  at 
his  own  sale,  it  is  the  optioa  of  the 
eettui  que  tmgt  to  treat  him  still  as 
trustee.  The  trustee  can  derive  no 
benefit  from  the  purchase.  If  he  has 
acted  without  moral  turpitude,  a  court 
of  equity  may  protect  him,  so  far  as  to 
give  him  a  lien  on  the  property  for 
any  advances  of  a  reasonable  nature 
which  he  may  have  made.  If  he  has 
been  guilty  of  actual  fraud,  this  court 
will  not  protect  him.  Mulford  v. 
Minch,  16 1 

The  eettui  que  trust  may  acquiesce  in  | 
and  confirm  the  sale  by  acts  which  . 
will   preclude  him  from  afterwards  | 
calling  the  sale  in  question.     Bat  nu 
act  will  be  held  as  an  actof  cnnfirmu- 
tion  by  a  court  of  equity,  uuless  it 
was  done  with  a  knowledge  of  h\» 
legal    and   equitable  rights   by  the 
party  whose  rights  are  affected  by 
It.     It  must  be  proved  that  he  knew 
the  defects  of  the  title,  in  order  tii  give 
to  his  act  the  character  of  an  act  of  con- 
firmation, ib 
Where  a  suit  abates  by  the  death  of  a 
party  no  costs  will  be  awarded.     An 
exception  has  been  made  to  the  gene- 
ral rule  in  cases  where  the  eogta  are 
payable  out  of  a  particular  fund,  or 
are  connected  with  a  duty  towards  the 
party  claiming  costs. 
B.,  as  trustee  for  F.,  held  a  bond  and 
mortgage  as  a  trust  fund.     By  the 
terms  of  the  trust,  F.  had  the  right, 
upon  B's  death,  to  name  a  new  trus- 
tee.    B.  filed  a  bill  to  foreclose  the 
mortgage,  and  the  suit  abated  in  con- 
sequence of  his  death.  8.,  a  new  trus- 
tee, uominiited  by  F.,  filed  a  new  bill. 
Tlieomrt  refused  to  compel  8.  to  pay 
the  costs  of  the  first  suit  before  pro- 
ceeding in  the  suit  instituted  by  him. 
Sears  v.  Jackson,  45 
A  trust  of  personalty  may  be  created 
by  parol.     The  statute    of   frauds, 
which  reqaires  all  declarations  and 
oonfidences  of  any  lands,  tenements, 
and  hereditaments  to  be  manifested 
and  proved  bv  some  writing  signed 
by  the  party  dectariog  aach  tmata,  or 


by  last  will  in  writing,  does  not  ex- 
tend to  declarations  of  trusts  of  per- 
sonalty. Hooper  v.  Holmes,  122 
Where  there  is  no  siibstantial  variance 
between  the  trunt  iillfged  in  the  bill, 
and  that  proved,  the  trust,  as  proved, 
will  be  established  and  enforced,     ib 
Although  the  accounts  to  be  taken  in- 
volve an  account  of  the  property  of 
a  decedent,  and  of  her  debts,  if  it  ap- 
pears by  the  prixifs  and  admissions  of 
the  parties  that  all  the  proper^  came 
to  the  possession  of  the  defendant, 
that  the  debts  have  been  paid,  and 
that  no  person  is  interested  in  the  es- 
tate but  the  parties  to  the  suit,  it  is 
not  necessary  to  have  a  personal  re- 
presentative of  the  decedent  before 
the  court  as  a  party.  ib 
The  daughter  ot  the  complainant  con- 
veyed to  the  defeudaut,  who  is  the 
son  of  the  complainant,  ninety-nine 
acres  of  land,  in  trust,  for  the  com- 
plainant, to  take  the  rents  during  her 
coverture,  and  so  as  the  same  should 
not  be  liable  to  the  debts  of  her  hus- 
band, nor  in  any  way  subject  to  his 
disposal,  direction,  or  control;  and  af- 
ter her  husband's  death,  then  to  the 
sole  use  of  the  complainant,  her  heirs, 
&c.,  for  ever.  The  complainant,  upon 
the  defendant's  Sfjlicitation,  executed 
to  him  n  mortgage  on  the  trust  pro- 
perty to  secure  $700,  a  deht  of  the 
husband.     Held,  that   the    mortgage 
was   void — first,  because   a  married 
woman  could  not  execute  a  deed,  ex- 
cept jointly  with  her  husband;   se- 
cond, because  such  a  mortgage,  un- 
der the  circumstances,  was  a  viola- 
tion of  the  trust  Perrine  v.  Perrine, 

142 
A.  E.  disposed  of  the  residuum  of  hia 
estate  by  will,  as  follows:  **  It  is  my 
will  that  the  residue  of  my  estate  be 
distributed  as  follows,  viz.  one  fifth  to 
E.  B.  B.,  wife  of  my  son  W.  B.  E.,  in 
trust  for  the  use  of  my  said  son  W.  B. 
E.,  subject  to  the  deduction  of  $500, 
paid  by  me  for  the  use  of  said  W.  B. 
£.  at  various  times;  one  fifth  to  C. 
M.  B.,  wife  of  my  sou  H.  B.,  in  trust 
for  the  use  of  said  H.  E.  And  in  case 
of  the  decease  of  my  said  son,  H.  E, 
before  my  twin  sons  J.  B.  E.  and  8. 
B.  E.  arrive  at  the  age  of  twenty -one 
years,  and  leaving  no  child  or  chil- 
dren living,  it  is  my  will  that  said  dis- 
tributive share,  so  field  in  trnst  for  hia 
use,  be  divided  equally  between  my 
surviving  children,  said  share  to  be 
tabject  to  the  like  deduction  of  five 
handred  doUars,  paid  by  me  for  the 
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uae  of  my  nid  mii,  H.  E*,  at  ▼arioiiB 
times." 

Held,  tbat  the  trust  faod  paid  to  the 
trustee  of  W.  B  B.  was  liable  for  his 
debts,  and  that  upon  a  creditor's  bill 
the  trustee  must  accouut,  and  that  the 
executors  muAt  accouut  for  fuuds  not 
paid  over.      VVellM  v.  Ely,  172 

Query.  Whether  the  iuterest  of  the 
fuud  iu  trust  for  H.  B.  is  liable  for  his 
debts.  ib 

The  general  rule  is,  that  a  trustee  canuot 
bnug  his  suit  in  his  own  name,  but 
that  the  party  having  the  beneficial 
interest  must  be  associated  with  him. 
Dunn  V.  Seymour,  220 

Where  lands  are  ©iiiveyed  in  trust  for 
the  berietit  of  third  parties  and  tiieir 
children  (yet  unborn),  such  trust  can- 
uot be  revoked  or  a u nulled,  though 
the  trustee  and  all  the  benehciaries 
who  are  in  being  unite  in  reconvey- 
ing  the  lands  to  the  donor  free  of  the 
truHt  Isham  and  IVetmore  ▼.  Del. 
Lack.  R,  R.  Co.,  227 

Where  landd  are  held  iu  trust,  with 
))ower  and  under  a  direction  con- 
tained in  the  trust  deed  to  sell  alter 
a  certain  time,  and  iu  the  mean  time 
to  lease  them  and  dispose  of  the  rents 
iu  a  certain  way,  the  trustee  canuot 
sell  the  lands  before  the  appointed 
time  without  breach  of  trust;  and  if 
he  attempt  so  to  do,  either  the  s  de 
will  be  void,  or  the  grantee  will  hold 
the  property  subject  to  the  trust;  but 
it  seems  th.-it  the  trustee  may  coutirm 
the  sale  after  the  appointed  time  for 
selling  has  arrived.  ib 

In  such  case,  if  the  grantee  find  a  new 
purchaser  for  the  properly,  and  con- 
sent that  the  purchase  money  be 
paid  into  court  to  abide  the  disposi- 
tion of  the  Chancellor,  and  if  the  trus- 
tee approve  the  sale  and  join  in  the 
conveyance,  the  title  of  such  new 
purchaser  will  be  valid  and  free  from 
the  trust,  and  will  receive  the  sanc- 
tion of  the  court.  ib 

As  a  general  rule,  the  contributors  to  a 
fuud  creating  a  trust  for  mere  chari- 
table purposes  cannot  call  the  trus- 
tees of  that  fund  to  an  account  for  a 
misapplication  of  the  fund  or  any 
other  breach  of  the  trust.  There 
must  be  something  peculiar  in  the 
transaction,  beyoud  the  mere  fact  of 
contribution,  to  sive  a  contributor  to 
a  charitable  fund  a  foothold  iu  court 
to  enable  him  to  question  the  disposi- 
tion of  the  fund.   Ludlam  v.  Higbee^ 

342 

A  person  who  comes  into  a  court  of 


equity  for  moh  a  parpote  miut  1miv» 
■ome  interest  in  the  traat.  In  geoeral 
he  must  be  a  tmctee,  or  cedm  que 
inuij  or  have  some  revernonary  in- 
terest in  the  trust  fund.  ib 

Individuals  subscribed  end  contriboted 
a  large  fund  for  the  purpose  of  build- 
ing a  church  at  Cape  May,  for  viait- 
ors  of  all  denomiiutious  of  christiatts, 
upon  the  tmst  that  title  wae  to  be 
vested  in  and  held  for  the  purpose 
aforesaid  by  individuals  holding  the 
Presbyterian  faith.  Held — if  the  pro- 
perty was  conveyed  to  individuals  of 
the  Presbyterian  persuasion;  if  a  tmst 
was  created  by  which  the  property 
was  to  be  held  by  individuals  hold- 
ing the  Presbyterian  faith,  to  be  used 
as  a  house  of  worship  for  the  contri- 
butors to  the  fund  and  others,  visit- 
ors at  Cape  May ;  if  the  individuals 
iu  whom  the  title  to  the  property 
was  vested  violated  their  trust  by 
conveying  the  property  to  an  ecclesi- 
astical body  uuder  the  organization 
of  the  Methodist  church,  who  bold  it 
for  the  exclusive  benefit  of  persons  of 
their  own  persuasion,  and  excluding 
all  other  denominations  of  christians, 
then  the  contributors  are  entitled  t) 
their  bill  in  tliis  court  for  the  protec- 
tion of  the  court,  because  they  are 
deprived  of  their  benefit  to  the  trast 
property.  ib 

The  initials,  if  used  for  the  parpoee  of  a 
signature,  are  as  efficacious  as  the  sig- 
nature at  length.     Smith  v.  Howell, 

391 

The  statute  does  not  declare  that  the 
trust  shall  be  created  by  a  writing, 
but  that  it  shall  be  fnanifeded  and 
proved  by  writing.  ^ 

The  deed  by  which  the  trust  was  al* 
leged  to  be  createil  was  executed  on 
the  I9th  of  July,  1828.  The  declara- 
tion of  trust  was  signed  ten  yean  a^ 
terwHrds.  Held  good.  ik 

An  implied  trust  may  be  repelled  by  the 
same  kind  of  evidence  by  which  it  is 
established.  Where  it  may  be  esta- 
blished by  parol,  it  may  be  rebutted 
by  parol.  ib 

Where  a  bill  is  filed  to  establish  end 
enforce  a  trust,  althoogh  the  alleged 
trustee  does  not  appear  to  oppose  the 
claim,  the  court  will  order  prooiii  to 
be  taken  to  establish  the  case  made 
by  the  bill.  Au<l  the  evidence  to 
prove  the  tmst  must  be  legal,  and 
will  not  be  dispensed  with  because 
the  trustee  does  not  answer,  and  deny 
the  trust.  Thus,  where  a  trust  ia  tL 
leged  which,  from  iU  character,  ia  re- 
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oaired  1o  be  u  writing  by  the  statute, 
too  court  will  uot  ullow  parol  evidence 
to  bo  substituted  fur  the  writteu  evi- 
denco  which  the  statute  requires,    ib 

A  declaratiou  of  trust  need  not  be  sub- 
scribed by  the  person  declaring  the 
trust.  The  statute  does  not  require 
the  writing  to  be  subscribed^  but  to 
bo  signed  by  the  trustee.  Wherever 
the  same  may  appear  in  the  writing, 
whether  subscribed  at  the  end  or 
signed,  that  is  placed  as  the  sign  of 
ita  authentication  in  the  body  of  the 
instrument  itself,  for  the  purpose  of 
aUesting  it:  such  is  a  signing  of  the 
writing,  and  is  a  substantial  compli- 
ance with  the  statute.  ib 

A  resultios  trust,  which  is  established 
by  parol  evidence,  may  be  destroyed 
by  evidence  of  a  like  nature.  An  ex- 
press trust,  created  by  writini^,  can- 
uot  be  destroyed  or  defeated  by  pa- 
rol. Peer  v.  Peer,  431 

MTbere  a  testator,  by  bis  will,  creates  a 
trust  fund,  and  makes  his  three  exe- 
cutors trustees — and  directs  them,  or 
the  survivors  or  survivor  of  them,  to 
purchase  real  estate  for  the  creation 
of  the  fund — the  purchase  can  be 
made  only  by  the  joiTU  consent  of 
the  executors,  and  the  survivors  or 
sorvivor  of  them,  and  not  upon  a  ma- 
jority of  them.  Holeomb  v.  Execu- 
tors of  Holeomb,  478 

The  ordinary  functions  incident  to  the 
office  of  executors  may  be  exercised 
by  one  of  several  appointed  execu- 
tors, although  the  others  renounce; 
▼et,  at  common  law,  where  a  power 
18  given,  by  will,  to  executors  to  sell 
land,  and  one  of  them  refuses  the 
trust,  the  others  cannot  sell.  ib 

A  trustee  cannot,  at  the  same  time,  be 
seller  and  purchaser.  It  is  inconsis- 
tent with  the  faithful  execution  of  his 
trusty  ib 

The  will  authorizes  the  executors  to  in- 
vest in  productive  real  estate.  A  va- 
cant lot,  which  is  good  for  nothing  but 
for  the  use  of  its  soil  in  making  bricks, 
is  uot  productive  real  estate.  ib 

The  will  authorizes  the  executors  to  in- 
vest in  productive  real  estate  in  the 
discretion  of  the  executors.  The  trust 
is  for  the  benefit  of  an  infant.  The  in- 
fant may  question  the  discretion  which 
the  executors  have  exercised,  and  ap- 
peal to  a  court  of  equity  to  determine 
whether  it  lias  been  exercised  sound- 
ly and  honestly.  An  executor  or  trus- 
tee cannot  have  a  power  couferred 
upon  them  not  in  some  tncusure  sub- 
ject to  the  control  to  a  court  of  cqui- 

Vol.  III.  3 


ty.  If  a  testator  declares  that  the  ex- 
ecutor shall  not  be  subject  to  the  con- 
trol of  this  court,  the  court  would  dis* 
regard  such  a  provision  in  the  will.  46 

It  is  the  law  which  gives  to  the  testator 
the  power  of  disposing  of  bis  proper- 
ty  by  will,  and  the  execution  of  that 
will  must  be  submitted  to  the  law.  It 
cannot  be  taken  out  of  its  control  by 
the  caprice  of  the  testator.  iH 

A  cestui  que  trust  has  a  right  to  hare  the 
discretion  confided  to  the  execators 
exercised  in  a  proper,  reasonable,  asd 
honest  manner,  and  tbe  court  cannot 
be  deprived  of  its  jurisdiction  to  see 
that  the  ricbts  of  the  cestui  que  trusi 
are  maintained  and  respected.         ib 


USURY. 

Although  a  mortage  is  upon  its  face 
usurious,  by  being  so  drawn  as  to  se- 
cure seven  per  cent,  interest,  it  ie 
competent  to  show  that  it  was  so 
drawn  by  mistake,  and  that  it  wae 
the  intention  of  the  parties  to  securer 
six  per  cent.  only.  Qriffin  v.  New  Jet^ 
sey  Oil  Co.,  49 

Where  A.  loans  money  to  an  incorpo- 
rated company,  and  exacts,  as  part 
consideration  for  the  loan,  that  tbcr 
company  shall  employ  bim  as  ita  ol&' 
cer,  or  agent,  at  an  exorbitant  price, 
when  his  services  are  not  needea,  and 
were  not  in  fact  to  be  rendered,  the 
contract  is  usurious.  ib 

A  mortgage  to  secure  future  ndvancee 
is  good  and  valid  to  the  ezteot  of  'the 
amount  secured  thereby,  and  it  is  not 
necessary  tliat  the  purpose  should  ap- 
pear on  the  face  of  the  mortgage. 
Such  mortgages,  however,  are  ob- 
jectionable, and  ought  not  to  be  en- 
couraged. They  are  sustained  by  the 
weight  of  authority.  ib 

If  A.  contracts  with  b,  for  a  loan  of  mo- 
ney upon  a  usurious  oonsideralion, 
and  procures  C.  to  assign  to  B.  a  bond 
and  mortgage  as  collateral  securi^ 
for  such  loan,  the  securities  are  uso- 
rious  in  the  hands  of  B.  Donnington 
V.  Meeker,  362 

A  security  that  is  valid  when  made  is 
not  void  by  a  subsequent  usurious 
contract.  If  a  bond  is  legal  at  the 
time  it  is  made,  no  subsequent  event 
can  make  it  usurious.  ifr 

The  sale  by  one  person,  of  the  bond  of 
another,  bona  fide  made  at  any  rate 
of  discount,  however  exorbitant,  i» 
uot  illegal.  •& 

Usury,  Construction  put  upon  a  bond 
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given  to  a  building  loan  association 
in  connection  with  the  articles  of  the 
association.  Savings  Association  v. 
Vandevere,  382 

VIOLENCE. 


See  Divorce. 


WAGES. 
iSft'c  PAaiNT  AND  Child. 

WIDOW. 
See  Dowsa. 


WILL. 

A  writing  songht  to  be  established  and 
proved  as  the  last  will  of  decedent, 
was  executed  by  him  as  his  will  in 
due  form  of  law  in  1846.  After  testa- 
tor's death  in ,  it  was  found,  on 

the  day  of  his  funeral,  by  his  widow 
and  two  of  his  sons,  in  a  private  desk 
of  decedent.  It  was  wrapped  up  in  a 
newspaper.  The  name  of  testator  and 
the  seal  were  cut  off  with  a  sharp  in- 
strument, leaving  only  the  letter  B 
— ^the  first  letter  of  testator's  name- 
partly  remaining.  Heldf  that  the  tes- 
tator is  presumed  to  have  done  the 
act,  and  that  the  law  further  pre- 
sumes he  did  it  animo  revocandi. 
Smock  v.  Smock f  156 

Although  the  statute  says  nothing  of  a 
cancellation  by  mistake  or  accideiUf 
there  can  be  no  doubt  that  such  a 
cancellation  would  not  render  the 
will  invalid.  The  act  would  want  the 
animus  revoeandi.  ib 

The  will  is  presented  under  circumstan- 
ces from  which  the  presumption 
arises,  that  it  was  cancelled  in  a  man- 
ner which  the  statute  declares  effec- 
tual— ^by  tearing  or  obliterating  the 
same  by  the  testator  himself.  This 
presumption  arises  from  the  fact,  that 
the  will  was  in  possession  of  the  tes- 
tator during  his  lifetime,  and  at  his 
death  was  found  among  his  papers, 
mutilated  in  a  way  showing  a  design 
to  cancel  it  ib 

This  presnmption  is  greatly  strengthen- 
ed oy  proof  of  the  fact,  that  the  tes- 
tator was  accustomed,  for  many  years 
previous  to  his  death,  to  cancel  instru- 
ments of  writing,  such  as  promissory 
notes,  &c.,  by  taking  off  his  name. 


sometimes  by  tearing  it  off,  and  some- 
times by  cutting  it  off  with  a  sharp* 
instrument.  i& 

The  presumption  is  not  overcome  by 
Iiis  declarin;?,  to  a  persou  attending 
him  in  his  last  sickue^,  and  eight  or 
ten  duys  before  his  death,  in  answer 
to  an  inquiry  put  to  him  by  such  per^ 
son,  that  the  will  was  in  his  desk,  and 
that  it  was  all  right  ib 

Where  a  testator  directs  his  executor  to 
sell  certain  lands  for  a  particular  pur- 
pose, until  such  disposition  is  made 
of  them,  the  heir  is  entitled  to  the 
rents  and  profits,  unless  the  testator 
has,  by  express  terms  or  by  implka- 
I  tiou,  otherwise  disposed  of  iJbem. 
'      Current  v.  Current^  186 

I  Whoever  is  entitled  to  the  beneficial  in- 
terest of  the  land  from  the  death  of 
the  testator  until  it  is  sold  ia  entitled 
to  the  rents  and  profits.  The  heir  may 
have  the  beneficial  interest,  becaosa 
the  title  is  in  him,  and  he  baa,  unleas 
the  intention  of  the  testator  appear 
otherwise.  If  it  does,  the  intention 
of  the  testator  must  control.  »i 

The  particular  circumstances  of  this  case 
stated  and  considered,  under  which 
it  was  held,  that  although  the  testator 
did  not,  in  express  terms,  dispose  of 
the  rents  and  profits,  they  belonged 
to  such  of  his  children  for  whose 
benefit  the  land  was  subsequently 
sold  by  the  executor.  ih 

The  testator  may,  by  implication  as  well 
as  by  express  words,  substitute  a  per- 
sou to  take  the  intermediate  profits  of 
a  real  estate  descending  to  the  heir 
pending  the  contingency  of  an  exe- 
cutory trust.  ih 
Whoever  has  possession  of  the  land  dur- 
ing the  intermediate  period,  either  as 
heir  or  devisee,  holds  as  the  trastee 
of  the  persons  entitled  to  the  beneS- 
cial  interest,  and  must  account  for  the 
rents  and  profits  as  such  trastee.      d 
The  testator  devised  as  follows:  "  I  do 
hereby  will  and  direct  my  executors, 
herein  after  named,  to  sell  at  pobUc 
auction,  or  otherwise,  as  to  him-  ahail 
seem  best,  and  for  such  prices  aa  ha 
shall  judge  expedient,  all  the  rest  and 
residue  of  my  land  and  real  estate 
and  personal  property,  whereaoerer 
situate,   ♦  •    •    •   and  the  monays 
arising  from  such    sales  with  wut 
may  be  due  me  at  my  deceaae  (after 
paying  my  debts   and  personal  ex- 
penses) and  including  toe  two  thou- 
sand dollars  charged  on  the  real  estate 
herein  before  devised  to  Abram  and 
James,  and  the  value  of  the  land  ba- 
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<|iieathed  to  Lacy,  to  be  distribated 
«8  follows."  The  tcAUitor  tiieu  namos 
his  four  Bonn  and  four  daui^liters  who 
had  not  before  been  provided  for  in 
his  will,  and  ^'ives  to  ench  of  them 
the  one  eighth  part  of  tho  re:iiduary 
fund  thns  in  the  hnncls  of  the  cxecn- 
tors.  The  testator  died  in  18 10,  and 
the  executor  sold  in  1851.  Hvld^  the 
four  Bfjus  and  four  dun^hters  were 
entitled  to  tlie  rents  and  profits  the 
iatermediute  time.  ib 

A  lopjcy  given  in  lieu  of  don'er  is  not 
snmcient  to  charge  the  legacy  upon 
the  land,  but  it  has  some  weight  in 
looking  for  the  intention  of  the  testa- 
tor in  that  particular.  Snyder  v. 
Warba»$e,  4G3 

Where  the  legacy  given  is  the  sole  con- 
sideration lor  the  right  of  dower,  it 
raiaes  an  equity  to  have  that  consider- 
ation paid  out  of  the  estate,  and  is 
some  evidence  the  testator  so  intend- 
ed, unless  he  has  made  a  disposition 
of  his  estate  not  consistent  with  such 
intention.  ib 

If  the  seneral  tenor  of  the  will  favors 
that  intention,  the  court  should  en- 
force the  equity.  ib 

It  is  an  important  consideration,  in  look- 
ing for  intention,  that  the  personal 
estate  was  inconsiderable  in  amount, 
and  not  sufficient  to  pay  debts.        ib 

It  is  another  consideration,  that  if  it  was 
not  a  charge,  and  the  widow  should 
on  that  account  be  driven  to  elect  her 
dower,  it  would  disconcert  the  salu- 
tary arrangement  which  the  testator 
had  made  in  the  disposition  of  his 
pro|)erty.  ib 

It  is  another  consideration,  that  the 
legacy  was  but  a  fair  equivalent  for 
the  widow's  dower  in  her  husband's 
land.  ib 

In  searching  for  the  intention  of  the 
testator,  we  are  not  confined  to  the 
will  itself,  but  may  look  at  the  situ- 
ation of  the  property  disposed  of,  and 
the  persons  taking  it.  ib 

The  will  of  the  testator  authorized  his 
executors,  or  the  survivors  or  survi- 
vor of  them,  to  invest  in  good  pro- 
ductive real  estate,  at  their  discretion. 
J.  0.,  one  of  the  executors,  conveyed 
to  himself  and  his  co-executors  upon 
the  trusts  named  in  the  will,  two 
brick  houses  and  a  grist  mill. 

Heldf  the  conveyance  should  be  set 
aside— 1st.  Because  the  conveyance 
of  the  brick  houses  was  made  with- 
4mX  the  consent  of  A.  R.,  one  of  the 
executors,  and  of  the  mill,  against  his 


express  dissent    Holeomh  v.  Exeeu' 
tors  of  Ilolcombf  281 

No  iavfstraent  in  real  estate  could  be 
made  under  the  will  except  with  the 
joint  consent  of  all  the  executors,    ib 

The  will  authorized  the  executors  to  in- 
vest in  productive  real  estate,  and  to 
make  suitable  and  convenient  repairs 
upon  the  property.  Executors  not 
authorized  to  purchase  vacant  lots  in 
a  town,  and  to  erect  brick  dwelling 
houses  upon  them.  ib 

The  will  authorized  the  executors  to  in- 
vest, at  their  discretion,  as  toon  after 
the  testator's  death  as  to  them  should 
sccyn  most  to  the  interest  of  the  estate. 
The  court  will  not  interfere  with  this 
discretion,  as  to  time.  ib 

Under  the  will  referred  to,  a  purchase 
of  a  lot  of  land,  good  for  nothing  ex- 
cept to  be  used  in  the  manufacturing 
of  brick,  is  not  such  productive  real 
estate  as  the  will  contemplates.        ib 

Where  a  will  authorizes  investments  to 
be  made  iu  the  discretion  of  the  exe- 
cutors, a  party  for  whose  benefit  the 
investment  is  directed  to  be  made 
may  appeal  to  a  court  of  equity  to 
decide  whether  the  discretion  has 
been  exercised  soundly  and  honestly. 
An  executor  cannot  have  an  authority 
conferred  upon  him  not  in  some  mea- 
sure subject  to  the  control  of  this 
this  cou  rt.  If  a  testator  should  declare 
that  the  executors,  in  the  dischargee 
of  duties  imposed  upon  them,  should 
not  be  subject  to  the  control  of  a 
court  of  equity,  the  court  would  dis- 
regard such  a  provision  in  the  will. 
The  execution  of  the  will  cannot  be 
taken  without  and  beyond  the  con- 
trol of  the  law  by  the  caprice  of  the 
testator.  t^ 

A  party  interested  has  a  right  to  have 
the  discretion  submitted  to  the  execu* 
tors  exercised  in  a  proper,  reasonable, 
and  honest  manner,  and  the  appropri- 
ate legal  tribunal  cannot  be  deprived 
of  its  proper  jurisdiction  to  protect  the 
rights  of  the  party  interested.  ib 

Where  a  part^  excepts  to  an  account 
which  contains  a  number  of  items  of 
charges,  he  must  specify  the  specific 
charges  of  which  he  complains.  He 
cannot,  by  a  general  exception,  im- 
pose the  burthen  upon  the  court  of 
examining  every  item  in  the  account 
to  detect  the  error.  H 

The  testator  directed — first,  that  his 
debts  should  be  paid  out  of  his  real 
estate;  second,  he  bequeathed  to  his 
wife  all  his  personal  property ;  third. 
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be  devued  to  hia  wife  one^thin)  of  hi^ 
real  estate ;  fourth,  he  devised  to  his 
brother  the  residue  of  his  real  estate- 
charging  such  residue  with  the  pay- 
ment of  $300  to  the  testator's  brother 
and  two  sisters:  heldt  that  the  estate 
to  the  widow  and  brother  must  be 
charged  pro  rata,  and  that  ns,  by  the 
statute,  {Nix,  Dig,  877,  $  06,)  after 
acquired  real  estate  would  have  ^one 
one-third  to  the  widow,  and  two- 
thirds  to  the  brother  of  the  testator, 
this  circumstance  could  not  alter  the 
burthen  placed  upon  the  estate  of  the 
respective  devisees.  Shearing  v.  De- 
lany,  317 

The  testator  devised  as  follows :  Second. 
I  give  and  devise  to  my  beloved  wife 
Phroanna  the  use  of  my  homestead, 
to  consist  of  four  acres,  whereon  I 
now  reside,  as  long  as  she  remains 
my  widow.  I  also  ^ve  to  her  one 
half  of  the  income  of  my  estate,  both 
real  and  personal,  as  long  as  she  re- 
mains my  widow;  but  should  she 
marry,  she  then  shall  have  one-third 
of  the  proceeds  of  my  estate,  both 
real  ana  personal,  to  her  own  nnd 
separate  ase,  and  not  at  the  control  ol 
her  husband.  I  also  give  to  my  said 
wife  rhroanna  such  of  my  household 
furniture  as  she  brought  to  me  at  my 
marriage,  and  also  such  of  my  house- 
hold furniture  as  she  may  choose." 
And  after  other  devises  and  bequests, 
the  will  proceeds — **  Fifth.  It  is  my 
will,  and  I  do  hereby  authorize  my 
executors  to  sell  and  dispose  of  all 
my  lands,  real  estate,  and  personal 
property,  not  herein  disposed  of,  as 
soon  after  my  decease  as  can  conveni- 
ently be  done;  also,  after  the  death 
of  my  wife  to  sell  and  dispose  of  the 
homestead,  with  four  acres  attached, 
being  the  same  herein  before  devised 
to  my  wife  during  her  widowhood." 
Huyltr't  exeeutort  v.  King$land^  406 

Held^  that  the  executors  bad  power  to 
sell  the  homestead  upon  the  marriage 
of  the  widow.  ib 

The  consideration,  taken  together,  that 
the  legacy  is  given  in  lieu  of  dower, 
and  is  the  only  consideration  for  its 
relinquishment;  thatsnch  relinquish- 
ment is  necessary  in  order  to  enable 
the  executors  to  carry  out  the  will, 
and  secure  a  cherished  object  of  the 
testator ;  that  tliere  was  no  personal 
estate  to  pay  the  le^acVt  and  that  the 
legacy  is  but  an  equivalent  for  the  wi* 
dow*s  legal  right  in  the  land,  are  suffi- 
cient consideratious  for  the  conclu- 
sion  that  the  testator  intended   his 


whole  estate  sboold  be  bonnd  for  ttie 
legacy     Snyder  v.  Warhofte^      4163 

The  testator,  after  giving  a  legacf  of 
$1500  to  his  wife,  in  lien  of  (lower, 
and  making  no  other  gift  or  devise  of 
real  estate,  orders  and  directs  all  his 
estiito,  real  and  personal,  to  be  add, 
and  after  sofittfying  and  diarharging 
all  charges  and  lawful  ciaimt  upon 
the  same,  the  net  balance  fn  be  di*po$ed 
of^  &c.  This  makes  the  legacy  a 
charge  upon  the  whole  estate.         ib 

The  testator  a^ye  fifteen  hundred  to  hia 
wife,  omitting  the  word  dollars.  The 
court  will  correct  the  mistake,  and 
supply  the  omission  with  the  appro- 
priate word  to  signify  the  intention 
of  the  testator.  ih 

The  will  directed  the  executor  to  pay 
the  legacy  iu  one  year  after  testator's 
death.  The  executor  paid  the  legacy 
out  of  his  own  funds.  He  may  reim- 
burse himself  out  of  the  estate.       t^ 

A  gift  of  a  legacy  by  a  crediti»r  to  his 
debtor  does  not  operate  as  a  release, 
or  extinguishment,  of  the  debt  due 
from  the  legatee,  when  the  securities 
of  the  debt  remain  uncancelled,  and 
the  intention  of  the  testator  to  annul 
the  debt  is  not  clear.  ib 

At  the  testator's  death,  J.  F.  W.  was 
largely  his  debtor,  and  was  insolrent. 
By  the  will,  he  is  left  residoary  le^ 
tee  to  one-fourth  of  the  estate.  He 
died  after  the  testator,  and  his  child- 
ren claim  his  residnary  share.  Held^ 
the  executors  might  deduct  the  debts 
due  from  J.  F.  W.  to  testator.  ib 

H.  P.,  the  testatrix,  bequeathed  as  fol- 
lows :  '*  Tenth.  I  give  and  beqoeath 
nuto  my  son  W.  L.  and  my  grandsoa 
A.  8.  R.,  and  to  the  survivor  of  them, 
and  to  the  executors,  administra- 
tors, and  assigns  of  such  survivon, 
the  remaining  e<jnal  fonrth  part  of 
the  rest,  residue,  and  remainder  of 
my  personal  estate,  whataoever  and 
wheresoever,  upon  and  for  the  trusts, 
interest,  and  purposes,  and  with  and 
subject  to  the  powers  and  provisoes 
herein  after  mentioned  and  expressed 
of  and  concerning  the  same,  that  is  to 
say,  upon  trust  that  they,  the  said  W. 
L.  and  A.  8.  B.,  and  the  sarvivor  of 
them,  and  the  executors,  administra- 
tors, and  assigns  of  snch  survivor, 
shall  place  the  said  last  mentioned 
one-fourth  part  of  my  personal  estate 
at  interest  upon  good  and  sofliGient 
security,  and  shall  pay  all  the  interest 
that  shall  arise  thereon  yearly,  as  it 
shall  become  due,  to  my  daughter  H. 
L.,  so  long  as  she  shall  live.    And 
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•Im,  IB  trust,  to  pay  unto  my  said 
daushter  H.  L.  so  mach  of  the  prin- 
cipM  moner  of  the  said  hut  men* 
tioaed  foarth  part  as  my  said  daash- 
ter  H.  shaU*  from  time  to  time,  oy 
writing  ander  her  hand,  and  attested 
by  two  credible  witnesses,  require  of 
toe  said  trustees.  But  in  the  event 
that  my  daughter  H.  shall  marry, 
then  it  is  my  will  that  the  interest 
«nd  principal  money  above  directed 
to  be  paid  into  her  own  hands  for  her 
aole  and  separate  use,  and  her  re- 
ceipt, notwithstanding  her  coverture, 
«hall  be  a  sufficient  discharge  to  the 
aaid  trustees  therefor— my  intent  be- 
ins  that  the  same  shall  in  nowise  be 
auDJect  to  the  contracts,  debts,  or 
control  of  any  husband  she  may  mar- 

S.  And  from  and  immediately  after 
e  deeeaae  of  my  said  daughter  H., 
in  case  she  shall  marry,  and  have 
children  living  at  her  death,  or  de- 
acendants  of  such  children,  then  it  is 
my  will  that  what  shall  remain  un- 
disposed of,  of  the  said  kst  mentioned 
fourth  part  of  the  residue  of  my  per- 
aooal  estate,  with  itg  aeenmulaled  in- 
terest, shall  belong  to  and  vest  in  the 
children  of  my  said  daughter  H., 
equally  between  them,  if  more  than 
one,  to  be  paid  to  them  as  they  re- 
•peotively  attain  the  age  of  twenty- 
one  years.  But  if  any  children  of  my 
aaid  daughter  H.  shall  die  before, 
leaving  issue  living  at  the  time  of  the 
death  of  the  said  H.,  then  such  issue 
ahall  stand  in  the  place  of  their  de- 
ceased parent,  and  take  the  parent's 
share,  and  if  more  than  one,  equally 
between  them.  But  in  case  my  said 
daughter  H.  shall  die  without  any 
child,  or  descendant  of  such  child 
living  at  her  death,  then  it  is  my  will 
that  the  said  trustee  do  pay  such  part 
of  the  last  mentioned  fourth  of  the  re- 
sidue of  my  personal  estate  as  may 
remain  undisposed  of  at  the  time  of 
the  death  of  my  said  daughter  H., 
mntk  Um  aeeumulated  itUerett,  unto 
jiuch  of  the  brothers  and  sisters  of  my 
said  daughter  H.  and  their  children, 
mod  in  such  proportions  as  my  said 
daughter  H.  shall,  by  last  will  and 
testament,  or  writing  in  nature  there- 
of, signed  by  her  hand  and  attested 
by  tvro  crecfible  witnesses,  direct  aqd 
appoint-my  wUl  being  that  my  said 
daughter  H.  shall  in  such  case  have 
power  to  dispose  of  the  same  among 
aer  brothers  and  sisters,  and  their 


children,  in  such  proportions  as  she 
may  think  fit,  but  to  no  other  person 
or  persons  whomsoever.  And  m  case 
my  said  daughter  H.  shall  die  not 
leaving  any  child  at  her  death,  or  de- 
scendant of  such  child,  and  without 
having  made  such  appointment  and 
disposition  of  what  shall  then  remain 
undisposed  of,  of  the  said  last  men- 
tioned fourth  part  of  the  residue  of 
my  personal  estate  as  she  is  above 
empowered  to  make,  then  it  is  my 
will,  and  I  do  hereby  direct  the  said 
trustees  to  pay  the  same  unto  the 
brothers  and  sisters  of  my  said  daugh- 
ter H.  in  equal  proportions,  the  share 
of  such  of  the  sisters,  however,  as 
shall  then  be  married  to  be  paid  to 
their  trustee  for  their  separate  use 
free  from  their  husbands'  control,  the 
children  of  an;^  deceased  brother  or 
sister  to  stand  in  the  place  of  his,  her, 
or  their  parent,  and  take  that  parent's 
share  equally  between  them,  if  mora 
than  one.'^ 

Held,  that  the  power  of  appointment  in 
the  will  was  a  Unuted  power,  and^ 
that  each  of  the  brothers  and  sisters 
of  H.  L.  wera  entitled  to  a  portion  of 
the  fund,  and  that  a  wiU  of  H.  L.,  by 
which  she  gave  one  hundred  dollars 
of  the  fund  to  B.  Z.,  and  the  residue 
of  the  fund  to  A.  I.  B.,  was  a  defec- 
tive execution  of  the  power.  See  2 
SioekUm  164. 

And  further  held — ^that  H.  L.  was  enti- 
tied  to  the  interest  of  the  fund,  and 
that  the  term  aeeumukUed  intereat  did 
not  mean  the  interest  accrued  and  un- 
paid, but  such  interest  only  as,  at  the 
death  of  H.  L.,  not  havmg  grown 
due  and  become  payable  to  her,  re- 
mained undispoaea  ot 

A  fact  admitted  by  the  answer,  the  de- 
fendant cannot  question  or  deny  by 
the  proofs. 

The  bill  charges  that  the  fourth  of  the 
residue  of  the  personal  estate  of  the 
said  H.  0.  amounted  to  $9289.  The 
answer  admits  that  this  was  the 
amount.  The  parties  are  concluded, 
as  to  the  amount,  by  the  pleadings. 
The  defendant  is  not  permitted  to 
show  the  fond  exceeded  the  sum  spe- 
cified. LipfincoU  v.  Ridgway^      526 


WITNESS. 


See  Plrading  and  Evidbnce. 
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